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C0LLIN8ON  and  Others  v.  Larkins.  Jufie%%. 

THIS  was  an  aclion  upon  the  cafe,  brought  by  the     ^^  *  ^^^"^^  >• 
Plaintiff,  who  was  the  owner  of  a  veffel  caUed  the  ^\™»«^^  ^^  *"• 
.    _    ,     _   ^     ,  ,  ,  ^  other  running 

Sufannahi  againft  the  Defendant,  who  was  the  owner  of  f^ui  of  it,  and 

an  Eali  Indtatnan  called  the  Larkins*     The  declaration  the  jury  find  a 
charged  that  while  the  Plaintiff  and  Defendant  were  na-  '^rdia  for  the 
▼igating   their  refpe£live  veffels  on  the  high  feas,  the  q^^^^^'^\  not 
Defendant,  by   his  fervants,  took  fo  little  and  fuch  bad  fend  the  cafe  to 
care   of    his  fliip,  ^  in  the   direftion   and  management;  a  new  trial  be- 
thereof,  that  the  fame,  by  and  through  the  careleffnefs,  ^^^^^'^^H 
mifdiredion,   and  mifmanagement   of  the  D^efendant,  ^^^^Ij^^^jj^j^j^^ 
by  his   fervants,  ran   foul   of  and   injured   the  Plain- PUintiff  was  ne- 
tiff 's    (hip,    whereby     fhc   was    obliged    to    abandon  S'^S^"*  \"  "*^"" 
her  voyage,  and   make  for  the  neareft  port  to   refit,  ^^^^'n^gj^^^^ ' 
Upon  the  trial  of  this  caufe  at  GuilJhail,  at  the  fittings  Defendant* 
afier  laft  Eajler  term,   before  Mansfield  C.  J.,   it  was 
Vol.  III.  B  proved 
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proved  that  the  Plaintiff's  veflel  was  one  of  a  numerous 
fleet,  failing  under  conVoy  of  the  3iirrr«ry- frigate;  that 
they  had  general  failing  orders  that  no  veflel  was  to  go  * 
before  the  Alercury^s  be;im  i  that  on  the  31ft  of  Ja-^ 
nuary^  the  fleet  then  being  in  the  chop^  of  the  Channel 
about  fix  in  the  evening,  (the  weather  being  hazy,  the 
wind  frcfh,  and  the  moon  new,)  the  Mercury  made  a\ 
(igual  for  all  the  vefliels  of  the  convoy  to  pafs  within  hail» 
and  (hortened  fail  in  order  to  give  them  time  to  come  up  \ 
that  each  yeflel  as  it  fuccelfively  came  up,  in  order  to 
avo^d  (hooting  a-hcad  of  the  Mercury,  contrary  to  the 
general  orders,  was  obliged  to  praftife  fome  manoeuvre 
to  enable  her  to  lie  by  until  the  reft  of  the  fleet  ihould 
have  come  within  hail,  and  until  the  Mercury  fhould 
again  proceed  on  her  courfe :  that  for  this  purpofe 
the  Sufammh  firft  bore  away  for  half  an  hour,  and  after- 
wards lay-to  :  that  the  Defendant's  veflel,  which  was  of 
greater  burthen,  haying  on  that  evening  joined  the 
convoy,  was  proceeding  to  head  the  fleet,  in  confequence, 
as  the  Defendants  alleged,  of  an  order  iflued  by  the 
captain  of  the  Mercury;  and  that  after  it  was  dark, 
while  the  Sufannah  was  lying-to,  direclly  athwart  tlic; 
Couvfc  of  the  LarhinSi  with  her  head  nearly  to^he  wind, 
and  all  his  falls  aback,  and  confequently  not  in  a  condi- 
tion to  be  put  into  inftant  motion  to  avoid  anv  approach- 
ing danger ;  the  Larkins,  which  was  then  failing  at  the 
rate  of  7  or  8  knots  an  hour,  with  her  larboard  bow 
ftruck  the  Sufannah  about  the  midfliipsf,  and  did  hercon- 
fiderable  damage.  Witnefles,  who  were  on  board  the 
Si/Jaunah,  ftated  that  they  could  diftern  the  Larkins  at 
the  diftance  of  nearly  half  a  mile  to  the  windward  ? 
that  t;hcy,  at  that  time,  had  a  fingle  candle  in  a  lanthorn 
on  their  own  forccaftic,  and  that  they  faw  a  light  near 
.  the  poop-  of  the  Larkins ,  but  no  other  lights :  that 
when  they  faw  her  coming  down  on  them,  the  who^e 
crew  gf  Uic  Sufannah  hailed  her  99  loudly  as  poflible, 

\ ^       k 
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ai  wliich  time,  if  the  crew  of  the  Larhns  had  been  at-  iSlo. 

tending  to   the  fliip's   courfe,    they  could   cafily  have       ^ 
paifed  either  a-head  or  a-ilern  of  the  Sufannah  ;  but  that  v, 

the  crew  of  the  Larhins  did   not  perceive  thehr  fignals. 
It  was  proved,  however,  that   the  Larhins  had   three 
men  on  the  look-out  during  that  time  ;  but  the  dark- 
nefs  of  the  night,   and  hazinefs,    prevented  their  fee- 
ing the    Safannai ;      and    the    wind    prevented   their 
hearing    the  voices    of    her  crew,    untii    before    the 
coUifion,  when  a  failor  on  board  the  Larhins  exclaimed 
that  there  was  a  (hip  clofe  under  her  bows.     The  crew 
of  the  Larhins  immediately   did  every  thing  that  they 
could  to  divert  her  courfe,  but  the  diftance  between  the 
fliips  at  this  time  not  exceeding  200  yards,  they  could 
not  fo  change  her  courfe  as  to  keep  her  altogether  clear 
of  the  Sufannah y  but  their  efforts  diminiihcd  the  injury,  . 
by  caufing  the  Larhins  to  come  down  obliquely,  inflead 
of  direfily  on  her.     It  appeared  that  two  days  after  the 
accident,  the  captain  of  the  Larhins^  who  was  an  of- 
ficer of  great  experience,  did  receive  orders  from  the 
captain  of  the  Mercury  to  lead  the  fleet. 

Shepherd  Serjt.,  for  the  Plaintiff,  upon  thefe  fafl:s  con* 
tended  that  the  crew  of  the  Larhins  had  been  inattentive 
to  their  duty,  and  that  their  negligence  was  the  caufe  of 
the  accident.  'Remarks  were  alfo  made  on  the  date  of 
the  orders  for  the  Larhins  to  take  the  lead,  Lens  Serjt., 
for  the  Defendant,  on  the  other  hand,  relied  on  the  cir- 
cumllance  of  his  having  been  a£ting  in  purfuance  to  or- 
ders of  a  fiiperior  authority  in  fhaping  his  courfe  as  he 
had  done  :  that  the  Plaintiff  had  been  guilty  of  negligence 
in  not  difplaying  lights  in  a  fignal  lanthorn,  ^nd  in  lyipg-tQ 
in  the  midft  of  a  numerous  convoy,  a  fituation  in  which 
he  ought  not  to  have  difabled  himfelf  from  cfcaping 
fuch  accidents  as  may  unavoidably  occur  in  a  croudcd 
fleet ;  much  lefs  ought  he  to  have  placed  his  veffel  ex- 
^aiv  athwart  their  courfe.    The  jury,  however,  foun4 

P  I  avert 
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Bullerv.  Fijher^ 


a  verdift  for  the  Plaintiff,  fubjeft  to  a  reference  as  to* 
the  amount  of  the  damage  fuftained. 

Lens  now  moved  to  fct  afide  the  verdi£b|  and  to  have 
a  new  trial.  The  utmoft  that  was  contended  at  trial  for 
the  Plaintiffs,  he  faid,  was,  that  the  captain  of  the  Su* 
fannah  was  not  highly  blameable  in  lying<i-to  ;  but  it  is 
neceffary  that  there  (hould  have  been  fome  pofitive  mif- 
feafance  on  the  part  of  the  Defendant  to  entitle  the 
Plaintiff  to  recover  in  this  a£lion.  He  mentioned  the 
cafe  of  Buller  v.  Fifher^  B.  R.  179^,  which  was  an  ac- 
tion brought  againil  the  Defendants,  owners  of  the 
brig  Mas,  for  not  delivering  goods  entruftcd  to  them  to 
be  carried  on  freight  on  board  that  veffel,  wherein  a 
fpecial  verdi£l  was  found,  that  whilil  the  iliip^was  pro« 
ceeding  on  her  vpyage,  the  (hip  and  goods  were  funk  in 
the  fea,  and  wholly  loft  to  the  Plaintiffs,  which  finking 
and  lofs  was  occaQoned  by  the  Mas  and  a  certain  other 
fliip  called  the  Patriot  running  foul  of  each  other  upon 
the  high  feas,  no  blame  being  imputable  to  either  of 
the  faid  (hips'  companies,  The  caufe,  by  the  direftion 
of  the  Court  of  King's  Bench,  then  went  down  to  an- 
other trial,  •in  order  to  have  it  fpecially  found  whetlier 
the  lofs  were  occaiioncd  by  a  peril  of  the  fea  or  not. 
The  Plaintiffs  praying  the  direftion  of  the  Chief  Juftice, 
Lord  Kenyorty  whether,  in  law,  thefe  fails  amounted  to 
a  peril  of  the  fea  ;  and  his  Lord(hip  declaring  his  inten- 
tion  to  leave  it  to  the  jury  as  a  queftion  of  faft,  whether 
thefe  circumftanqes  were  a  peril  of  the  fea  or  not,  the 
Plaintiff  fubmitted  to  be  nonfuitcd,  and  the  cafe  was 
never  ultimately  determined,  and  it  is  cited  only  for  the 
fake  of  the  general  doftrine,  that  there  muft  be  fome- 
thing  blameable  on  the  fide  of  the  Defendant,  in  order 
to  enable  the  Plaintiff  to  recover.  But  even  if  the  De- 
fendant  were  blameable  here,  yet  if  there  were  blame 
in  both  parties,  and  the  misfeafance  of  both  concurs  to 

prpduct 
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produce  the  mlfchiefy  then  it  follows  as  a  confequence  i8xo. 

of  law  that  the  one  can  recover  no  damages  affainft  the  r*     ^ 
other,  and    there  ought  to  be  a  new  trial  upon  that  v. 

ground^  becaufe  the  a^iqn  cannot  be  fuftained.  tARKiii^. 

Mansfield  C*  J.  I  flioulJ  have  no  objeAion  to  this 
caufe  being  tried  again,  if  I  thought  any  new  light 
could  be  thrown  upon  it ;  and  had  I  been  on  the  jury  I 
(hould  have  made  fuch  allowances  for  the  darknefs  of 
the  nighty  that  I  (hould  have  found  for  the  Defendant, 
attributing  the  caufe  to  mere  accident,  and  a  dark  foggy 
night.  There  was  fome  contradiQion  between  the  wit- 
nefles  as  to  the  diftance  at  which  the  (hips  iirft  difco^ 
vered  each  other  and  hailed.  It  was  attempted  to  in  Si- 
nuate that  the  Defendants  tried  to  delude  the  Plaintiffs 
by  concealing  the  name  of  their  (hip  ;  but  this  infinU'* 
ation  was  afterwards  completely  done  away.  Two  maf- 
ters  of  the  Trinitj  Houfcy  who  were  prefent  during  the 
trial,  thought  that  the  Sufannah  did  wrong  in  lying-^to  ; 
but  they  thought  that  the  Lariins  did  not  do  quite  right 
in  gomg  feven  knots  an  hour  in  the  middle  of  a  convoy, 
in  a  thick  foggy  night ;  becaufe  her  going  fo  fad  might 
be  the  very  reafon  why  her  crew  could  not  prevent  tht 
accident  j  if  (he  had  been  going  flower  they  might  have 
been  able  to  wear  (hip  in  time«  They  therefore  thought 
both  parties  were  in  fome  meafure  blameablc. 

Heath  J.     Intereft  reipublicdty  utfitjinis  litium. 

Lawrence  h  In  this  cafe  it  is  evident,  from  the 
opinion  of  the  gentlemen  of  the  Trinity  Houfe^  that  the 
captain  of  the  Larkins  was  adding  very  imprudently  in 
running  at  this  rate  through  the  fleet  5  and  we  do  not 
know  but  that  the  Sufannah  might  have  bad  very  good 
veafons  for  lying-to. 

Uttle  tdfttfed^ 
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June  15. 

The  Plaintiff 
and  Defendaot 
bcirtg  taken  pri- 
foorrs  ill  Porta* 
gal>  jointly  foil* 
cited  and  obtain- 
ed the  liberation 
oftbemfelvesand 
the  ranfoni  of  the 
Defendant's  (hip, 
contrary  1045^.3. 
r.  7».  to  cfTcd 
which  the  Plain- 
tiff  lent  money  to 
the  Defendant, 
who  afterwards  ' 
gave  him  a  bill 
for  the  amount 
Held  that  the 
Plaintiff  could 
not  recover  on 
.  ^e  bill. 


Webb  v.  Brooke. 

TTIIIS  was  an  aftion  upon  a  bill  of  exchange  for  3000 
dollars,  payable  to  the  Defendant's  order,  by  whom 
it  was  drawn  upon  Parfons^  and  indorfed  to  the  Plaintiff, 
and  which  Parfons  had  refufed  to  accept.  This  cauft 
was  tried  at  GuUdhallt  at  the  fittings  after  laft  Hilary 
term,  before  Mansfield  C.  J.,  upon  the  admiflions  of  the 
parties,  which  were  in  fubftance,  that  in  April  1809, 
Marfhal  Soult^  Duke  of  Dalmatian  entered  Oporto^  and 
made  prifoners  of  all  the  refident  Englijb^  among  whom 
were  tlie  Plaintiff,  a  merchant,  and  the  Defendant,  maf- 
ter  of  the  fliip  Little  Mary^  together  with  his  veffel. 
A  petition  was  t>refented  to  Soulty  in  which  the  peti- 
tioners on  behalf  of  thcmfelvcs  and  their  unfortunate 
countrymen,  being  few  in  number,  and  thofe  few  always 
employed  in  the  merchant  fervice,  and  not  carrying  arms 
againft  the  Emperor  of  France  or  his  allies,  folicited  their 
liberty  \  flating,  that  they  had  one  vefTel  there  in  ballad, 
which  would  be  fufHcient  to  take  them  all  to  their  coun- 
try. And  that  they  could  not  doubt  but  that  on  their 
return  to  their  country,  the  Engli/h  government  would 
reftore  an  equal  number  of  prifoners  of  the  fame  rank  to 
France.  An  inflrument  was  alfo  drawn  up  between 
Soult  and  the  other  parties  thereto,  which  fet  forth  that 
the  Englijb  captains,  prifoners  of  war,  and  whofe  (hips 
and  cargoes  were  at  that  moment  in  the  tiver  Douro, 
confifcated  by  the  laws  of  war,  having  been  informed 
that  the  intention  of  his  Grace  the  Duke  of  Dalmatian 
governor-general  of  Portugal,  was  .to  render  the  com- 
merce of  Portugal  as  free,  and  on  the  fame  footing,  as 
it  h^ui  been  before  his  entry  with  the  French  army,  had 
offered  to  his  Grace  the  Duke  to  re-purchafe  their  fliips 
'W  cargoes  on  the  following  terms :    All  the  IJiips,  on 
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tin  average,  3000  dollars  each )  the  pipe  of  wine  at  io5  -        iSio. 
dollars ;  and  the  quintal  of  corn  at  2  dollars  and  a  half  ;         \„^ 
and  the  bale  of  cotton  at  60  dollars  ;  with  the  condition  v. 

that  his  Grace  would  permit  that  Captain  Broole,  of  the    '    Brook«« 
X,s/t/e  Maty,  might  return  himfelf  to  England^  without 
delay,  with  his  crew  and  paflengefs,  for  the  pUrpofe  of 
negotiating  with  the  company  at  Llojd'sy  the  owners  of 
the  {Hips  and  cargoes,  or  any  other  fpeculators,  to  remit, 
in  &panyh  dollars,  the  necefl'ary  funds  for  the  payment  for 
all  Engiyb  as  well  as  other  prizes  that  might   anfwer 
their  intereft  :  and  that  the  Engli(b  captains  who  (hould  • 
remain  in  Pwtugal  might  continue  in  charge   of  their 
own  refpeftive  veffels  until  an  anfwer  (houlU  be  returned 
from  England,     And  his  Grace  the   Duke  promifed  to 
the  Defendant,  or  to   any   one  elfe   concerned   in  this 
tranfa£kion,  permidion  to  retutn  to  Oporto^  qx  any  other 
port  in  P&rtiigal  in  his  poiTeffion,  with  cargoes  of  bootSt 
ihoes,  proviGons,  and  other  ftores,  for  their  own  bene* 
fit ;  and  to  trade  with  the  army  as  well  as  with  the  in- 
habitants of  Portugal.     And  the  Defendant  and  the  reft 
of  the   paflengers  thereby  obliged  themfelyes  to  be  re- 
fponfible,  that  the  fame  number  of  prlfoncrs  as  them- 
felves,  with  the  crew,  fliouKl  be  conveyed  to  France  in 
exchange*     Both  thefe  inilruments  were  figned,  as  well 
by  the  PiaintifF  and  Defendantj  as  by  fevcral  other  Br'^ 
tj/b  fubje£ts.     In  order  to  carry  into  efFe£l  the  arrange- 
ment contemplated  by  the  two  inftrumcnts  above  ftated^ 
the  PiaintifF  lent   to   the  Defendant  ,the  fum  of  3000 
S//j«^  dollars,  being  i^^ooo  Franc t^  for  which  the  re- 
ceipt hereinafter  mentioned  w^s  given.      The  Plaintiff 
accompanied  the  Defendant  to  the  French  commiflioners 
of  prizes  at  Oporto^  for  the  purpofe  of  paying  the  price 
agreed  on  for  the  Little  Mary,  but  were  referred  by  that 
board  to  the  French  paymafter  of  the  forces.     Accord- 
ingly, the  Defendant,  jivith  thc>knowledge  of  the  Plain- 
tiff, but  without  his  attendance,  proceeded  to  De  Carc^l, 
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i8io.  the  French  paymafter,    and  pud  him  the  faid  fum  of 

^■^"**^        3000  dollars,  and  took  of  him  a  receipt,  whereby  hei 
V.  the  underfigned  paymafter  provifional  of  the  army  of 

Brooke.  Portugal^  acknowledged  to  have  received  of  Mr.  Brooke^ 
an  Engtyb  captain,  conformably  to  the  letter  of  the  pre- 
fident  of  the  commiflion  of  prizes,  the  fum  of  fifteen 
thoufand  Francs  for  the  ranfom  which  he  had  made  of  his 
ihip  named  the  Little  Mary,  taken  in  the  river  of  Douro^ 
whereof  that  (hould  be  his  acquittance.  (Signed)  De 
CarceL  The  Little  Mary  was  in  confequence  liberated, 
and  failed,  under  the  command  of  the  Defendant,  with 
the  Plaintiff  on  board,  to  whom  the  Defendant,  on  the 
homeward  paffage  gave,  as  fecurity  for  the  money  he 
had  lent,  the  bill  upon  which  this  adlion  was  brought  ; 
which  bill  was  duly  prefented  for  acceptance,  and  re- 
fufed  \  and  due  notice  of  the  diOionor  was  given  to  the 
Defendant.  The  defence  fet  up  was,  that  the  money 
was  lent  for  an  illegal  purpofe,  the  ranfom  of  the 
Little  Mary,  Upon  thefe  fads  the  jury  found  a  vet^- 
dx<^  for  the  Plaintiff;  the  Chief  Juftice  referving  the 
point  of  law. 

Shepherd  Serjt.,    in  Ea/ler  term,  having  accordingly^ 
obtained  a  rule  ni/i  to  fet  afide  the  verdi£t  and  enter  a  non- 
fuit,  on  the  authority  of  Clugas  v.  Penaluna^  4  T.  R.  466. 
and  Sullivan  v.  Greaves^  i  Mar/b.  Infur.  49.  ;  though  he 
admitted  the  latter  cafe  fomewhat  militated  with  Tennant 
v.  Elliot,  I  Bof.  isf  Full.  3. 

Beft,  Vaughan^  and  QnJUwy  Serjts.  on  a  fubfequent 
day  in  this  term  (hewed  caufe.  The  fuppofed  illegality 
of  this  contrad  muft  be  proved  either  by  fome  exprefs 
legiflative  prohibition,  or  by  the  authority  of  decided 
cafes,  or  by  fome  known  principle  of  law.  The  ftat, 
45  Geo.  3.  r.  72.  (which  repeals  the  former  ftatute  rela- 
tive to  the  fame  fubjeft,  43  Geo.  3.  c.  i6o.)  re-enads  in 

the 
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tht  ifth  fe£lion9  that  it  (hall  not  h^  lawful  ifor  any  of  his  1 8lo. 

majefty's  fubjefls  to  ranfom^  or  to  enter  into  any  con* 
traS  or  agreement  for  ranfoming,  any  fliip  or  veffel  be- 
longing to  any  of  his  majefty*8  fubjefls,  or  any  mer- 
chandize or  goods  on  board  the  fame,  which  fhall  be 
captured  by  the  fubjefts  of  any  ftate  at  war  with  his 
majefty,  or  by  any  perfons  committing  hofkiiities  againft 
his  majefty's  fubjefts,  unlefs  in  the  cafe  of  extreme  ne, 
cei&ty,  to  be  allowed  by  the  Court  of  Admiralty.  And 
by  the  1 7th  fedlion,  all  contrafts  and  agreements  which 
Ihall  be  entered  into,  and  all  bills,  notes,  and  other  fe- 
curities,  which  {hall  be  given  by  any  perfon  or  perfong 
for  ranfom  of  any  fliip  or  veffel,  or  of  any  merchandize 
or  goods  onboard  the  fame,  contrary  to  that  aft,  (hall  be 
abfolutely  null  and  void  in  law,  and  of  no  effe£t  what- 
ever. And  by  the  eighteenth  feftion,  if  any  perfon  fliall, 
contrary  to  that  a£t,  ranfom,  or  enter  into  any  contraA 
or  agreement  for  ranfoming,  any  fuch  fliip  or  veffel,  or 
any  merchandize  or  goods  on  board  the  fame,  every  per- 
fon fo  offending  fliall,  for  every  fuch  offence,  forfeit  the 
(am  of  500/.  They  contended  that  althotigh  this  ftatute 
renders  the  contra^  for  the  ranfoming  'illegal,,  and  aU 
Securities  for  it  void,  yet  it  does  not  jvoid  any  except 
the  principal  contraQ,  but  acceffary  am  auxiliary  con- 
Crads  may  neverthelefs  be  good,  notwithftandlhg  that 
act.  It  is  quite  clear  that  this  bill  of  exchange  was  not 
the  contrafi  of  ranfom  itfelf,  nor  is  it  an  agreement  for 
the  ranfom,  which  are  the  only  contracts  vacated  by  the 
ftatute.  If  the  Court  hold  that  it  is,  they  mud  alio  hold 
that  the  Plaintiff  has  fubje£led  himfelf  by  this  bill  of  ex- 
change to  the  penalty  of  ^00/.  given  by  the  i8th  feftion^ 
-which  would  be  monftrous.  The  (latute  16  Car.  2.  c.j. 
yi  3.  vacates  all  fecurities  given,  and  all  agreements  for 
the  payment  of  money  exceeding  loo/.  won  at  play,  but 
the  Courts  never  held  that  contra£is  fot  the  repayment 
of  money  lent  for  purpofes  of  play  were  thereby  rm- 
dered  illegal;  and  even  after  another  fiatute  y  Mn. 
6  €.  14. 
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1 8 1  o.  c,\j\.f.i,  had  been  enafted  for  the  exprefs  parpofe  of  de^ 

*-    -~  ^       daring  void  all  fecurities  given  for  the  repayment  of  money 
^^  knowingly  lent  to  game  with,  tht  Court,  in  Barjeau  v* 

B&ooKS.  JTaimJltry,  2  Sir.  1 2^9.  held,  that  it  did  not  vacate  the 
contra£t  of  lending  at  the  time  and  place  of  play  for  the 
purpofe  of  gaming.  Alcinbr6oh  v#  Hall^  2  Wtlf^  309.  {p) 
The  Plaintiff,  upon  requeft,  paid  for  the  Defendant  a  fum 
exceeding  10/.,  which  the  latter  had  loft  in  a  bet  on  a 
horfe-race,  and  was  allowed  to  recover  it.  4  Burr.  2069. 
Paikney  v.  Reynous  and  Richardfon  (i).  The  Plaintiff  paid 
money  for  differences  upon  a  ftock-jobbing  contra£l,  con- 
trary to  the  ftat.  7  G.  2.  c.  8.  A  moiety  of  the  moWty 
was  paid  for  the  ufe  of  Richardfon^  who  was  partner  in 
the  contraft,  and  the  Defendants  had  both  given  bond 
for  the  re-payment.  Upon  demurrer,  Lord  Mant^ 
field  C.  J.  was  clear  that  thefe  fafts  being  pleaded  were 
no  defence  to  an  a£Hon  on  th^  bond,  and  the  three  other 
Judges  concurred  that  it  was  a  good  bond.  \Lanvrence  J, 
obferved  that  the  diftinf^ion  there  taken  between  malum 
infe  and  malum  prchibitum  had  been  very  often  doubted.]] 
Petricy  Executor  of  Keeblcy  v.  Hannayy  3  T.  i?.  418.  The 
Plaintiffs  had  paid  a  bill  of  exchange  drawn  by  the  tef- 
tator,  In  favor  of  Portis,  a  ftockbrokeri  on  the  Defend- 
ant, and  accepted  by  him,  but  difhonored  when  due ; 
and  they  now  declared  for  money  paid  for  the  Defend- 
ant's ufe :  the  defence  was^  that  as  part  of  the  fum 
claimed^  the  bill  was  given  to  reimburfe  Portis  for  fo 
much  money  paid  by  him  to  divers  perfons  for  the  dif*- 
ferences  of  fom^  (lock-jobbing  tranfaiftions,  in  which  the 
teftator,  and  the  Defendant,  and  another,  had  been  part- 
ners, and  had  experienced  a  lofs.  The  Court,  with  the 
exception  of  Ldf  Kenyon  C.  J«j  held  that  the  Plaintiff  was 

Xa)  See    Clayton   v.    Dllly^  but  it  appears  in  3  T.  R^  419- 

Mich  term  i8ii,/>9^.  vol.4.  note^  that  upon  examining  the 

(^)  Burronu  (rniitlcs  this  cafe»  record^  that  other  was  found  to 

fnikney  v.  Reynous  andamticr:  be  Rkhardfin^ 

entitled 
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entitled   to  recover;  arid  he  had  judgment  accordingly-  1810. 

In  this  cafe  the  authority  of  Faickney  v.  Reynous  was  . .  '     ^  ^ 

confirmed  ;  and  Grofe  J.  particularly  obferved,  that  the  y, 

a&ion  was  not  founded  on  a  promife  arifing  by  ImpUca-        Brook«« 
tion  of  law  out  of  the  illegal  tranfa£lion,  but  on  an  ex- 
prefs  one  made  fubfequent,  and  which  the  Defendant 
was  under  no  necelfity  of  making  {a).     Here  was  an  cx- 
prefs  fubfequent   promife.      {^AlansJieldQ.h     Suppofe 
tlie  Plaintiff,  inftead  of  lending  the  money  to  the  Defend- 
ant, had,  with  his  own  hand,  paid  It  to  De  Carcel\  would 
an  exprefs  fubfequent  promife  to  repay  avail  him  ?]     It 
would  have  made  no  difference :  Forth  paid  the  differ- 
ences for  Keeble^  yet  he  recovered  again fl  Keeble,     Sup- 
pofe another  had  lent  money  to  the  Plaintiff  in  order  that 
he  might  lend  it  to  the  Defendant  for  tliis  ranfom  :  would 
that  contrafl:  have  been  void  ?      Where  is  the  illegality 
to  (top  ?     Steers  v.   Lajhley^  6T.R.6i.i  where  it  was 
held  a  good  defence  to  a  bill  of  exchange,  accepted  by 
*  the  Defendant,  that  it  was  originally  created  to  pay  the 
very  differences  on  a  (lock-jobbing  contraft,  is  not  a  cafe 
adverfe  to  the  Plaintiff ;  for  there  the  drawer,  who  was 
particepj  criminis  with  the  Defendant,  could  not  transfer 
to  his  indorfee  any  more  -valid  title  tb  the  contents  of  the 
bill  than  he  himfelf  had  \  efpecially  as  the  indorfee  h;:d 
notice  of  the  whole  tranfaftion ;  and  Lord  Kenyon  there 
admitted  the  authority  of  Faikney  v.  ReyfJous,  and  Petrie 
V.  Hannay.     Here  the  Plaintiff  do^s  that  which  Lord 
Kenyon  there  exprefsly  fays  might  be  done  according  to 
the  authority  of  thofe  cafes.     Haveloch  v.  Rochnvood^  8  T. 
R.  208.  does  not  govern  this  cafe.     There  it  was  held 
that  the  Plaintiff  could  not  recover  from  the  underwriters 
for  the  lofs  of  a  fhip,  which   (hip,  though  it  had  been 
captured,  the  Plaintiff  then  had  fafe  in  his  own  poffef- 
fion,  having  re-purchafed  it  under  an  illegal  condemna- 
tion^ which  in  efiFe£l  was  a  ranfom,  an  illegal  payment^ 

(a)  Sec  Bzrnss  v.  HedUy^  ant^  5>  vol  184. 

which 
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x8io.  which  the  Court  could  not  peri^it  him  to  charge  on  the 

underwriter,  as  mon^  paid  for  his  ufe,  when  it  waf 

made  without  his  confent,  and  the  total  lofs  was  at  an  end 

by  the  re-pofleffion  of  the  fliip  {a).    In  W'aymell  v.  Reed^ 

gE.  22.599.)  the  Plaintiff   was  party  to  the  original 

illegal  fmuggling  tranfadion  :  it  was  not  like  this,  a  dif- 

tin£l  auxiliary  contra£t.     The  Plaintiff  had  nothing  to 

do  with  the  application  of  this  money,  though  he  knew 

of  the  purpofe  to  which  it  was  to  be  applied.     {^Heath  h 

He  perfonally  went  to  the  commiflioners  of  prizes  to  fee 

to  the  due  application  of  it,  for  the  purpofe  of  ranfom.]] 

The  Court  cknnot  decide  againft  the  Plaintiff's  claim 

without  going  the  full  length  of  faying  that  no  money 

lent  can  be  recovered  back,  if  the  lender  previoufly  knew 

that   it  was  to  be  applied  to  any  prohibited  purpofe  » 

which  is  contrary  to  Alc'wbrooh  v.  Hall^  and  to  Mitcbel 

V.  Cockiurne,  2  if. -8/.  379.,  where  Eyre  CI,  exprefsly 

fays  that  the  cafes  of  Petrie  y.  Hannay,  and  Faikney  y. 

Reynous  were  one  ftep  fliort  of  the  illegal  tranfa£lion. 

{Lawrence  J,      Eyre  C.  J.  did  not   there  fay  he  meant 

to  confirm  thofe  cafes,  but  that  Mitchel  y.  Cockburne  did 

not  come  within  the  exception,  even  if  they  could  be 

fupported,  which  he  evidently  doubted,  as  did  Lord 

Eldon  C.  J»  in  Aubert  v.  Maze^  2  Bo/,  isf  Pull  372. ;  and 

Lord  Loughhcrough  Ch.,  in  Ex  parte  Mather^  3  Vef.  373.  } 

and  Lord  Kenyon^  in  Steers  v.  LaflJeyy  only  fays,  being 

preffed  with  thofe  cafes  which  he  doubted, « if  the  circum* 

fiances  were  fo  and  fo,  thofe  cafes  might  be  applicable,  but 

here  they  are  not."/  Suppofe  you  hire  a  horfe,  and  tell  the 

owner  it  is  for  the  purpofe  of  robbing  on  the  highway,  caa 

he  recover  for  tlie  ufe  of  it  ?  In  i  Bof.  340.,  Lloyd  v.  John'* 

fony  it  was  held  no  anfwer  to  an  aftion  for  waihing  si 

woman's  clothes,  that  (he  was  known  to  ufe  them  for 

frequenting  public  places  for  purpofes  of  proftitution. 

But  the  a£l  againft  ranfoming  was  paffed  for  purpofes  of 

U)  See  Parfons  v.  Sattf  ante^iioU  %•  p.  163* 

public 
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public  policy  to  induce  our  failors  to  defend  veiTels  to  the  1 8  lO. 

laft  ;  but  there  is  nothing  immoral  in  ranfoming :  it  is  not 

like  the  cafe  of  a  horfe  lent  to  rob  on  the  highway.  v, 

B&OOKB, 

Sbepherdy  who,  was  prepared  to  fupport  his  rule^  was 
ftopped  by  the  Court. 

Mansfield  C.  J.    Certainly  there  is  a  manifeft  dif- 
tindion  between  the  cafes  of  Faikney  v.  Rejnous,  and 
Petrie  v.  Hannaji  and  the  other  cafes,  in  which  a  man 
having  a  debt  of  honor  borrows  money  to  pay  it^  and 
between  thofe  cafes  wher^  the  Plaintiff  previoufly  ad^ 
vances  the  money  for  effe£^uating  an  illegal  tranfa^iion, 
or  cau&ng  it  to  be  done.     I  did  not  before  know  diat  the 
firft  dafs   of  cafes  had  been  ihaken  :  but  they  are  very 
different  from  this  cafe.     For  here  I  know  not  how  to 
diftinguifh  the  Plaintiff  from  the  Defendant :  the  per- 
fons  being  all  in  the  fame  fituation,  are  all  equally  to  be 
benefited  by  this  tranfa^lion;  all  equally  felicitous  to 
procure  it  j  (for  they  were  all  to  come  home  by  the 
Little  Mary ;)  and  it  is  agreed  that  the  Plaintiff  is  to  ad- 
vance this  money.     The  Plaintiff  and  Defendant  go  to- 
gether to  the  French  commiffioners  of  prizes,  who  refer 
them  to    the   paymafter;    the   Defendant  goes  alone 
Either,  and  trufting  to  the  honor  of  his  owner,  and 
hoping  that  the  owner  could  recover  it,  as  he  attempted, 
againft  the  underwriters,  pays  this  money.     How  does 
this  differ  from  a  partoerfhip  in  a  fmuggling  tranfadionj 
where  one  advances  more  than  his  fhare  of  the  money  ? 
And  how  can  we  4iftingui{h  the  Plaintiff  and  Defendant  ? 
The  Plaintiff  is  as  much  the  ranfomer  as  the  Defendant* 
and  the  Defendant  as  the  Plaintiff  j  and  it  would  be  An- 
gular, where  two  are  equally  interefted  in  wifliing  and 
effe^ng  a  ranfom,  if,  becauf§  it  happens  that  one  ad^ 
vances  the  money,  and  takes  the  bill  of  the  other  for  the 
re-payment,  that  (hall  be  goodi  while  if  the  bill  wer^ 

givca 
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1810.  given  to  the  captor  only,  it  would  be  void  ;  therefore, 

^    -     -'        without  at  all  going  into  the  conGderation  of  Faikney  v. 

y\  '  ReyiouSf  and  the  other  cafes,  it  feems  impoflible  to  fay 

B&ooKi*         that  the  ranfom  is  not  as  much  the  deed  of  the  Plaintiff 

as  of  the  Defendant. 

Rule  abfolute  to  enter  a  nonfuit. 


Jvne^^.  Lawrence  v.  Hedger. 

Watchmen  and  J^ESTSeTjt.  moved  to  fet   afide'the  verdift  which 

beadka  have  au-  Mansfield  C  J.  had  direfted,  upon  the  trial  of  this 

thoiity  at  com-  ^,.,    „           ,       ^.^      ,rtT-/T 

mon  Jaw  to  arrcft  caufe  at  GuMjall,  at  ahe  fittmgs  after  laft  Eqfler  term. 

am)  detain  in  pri-  It  was  an  adion  of  trefpafs  and  falfe  imprifonment ;  and 
Jbci  for  cxamina-  ^iie  cafe  was,    that  the  Plaintiff  paffing   through    the 

lion,   pcrfonS  .  rri  .t  ir^.f 

walking  in  the       ftrcets  of  the  city  of  London,  m  the  ward  ot  LrtppUgate^ 
ftreets  at  night,     with  a  bundle  in  his  hand,  about  the  hour  of  ten  o'clocl^ 
whom  there  is       ^^  night,  was  flopped  by  a  watchman,  who  took  him  to 
croundtofufped  ^^  watch-houfe,  where  the  Defendant,  a  beadle,  wa^ 
ef  felony,  a1-        in  attendance,  who  afked  him  what  he  had  in  his  bundle^ 
though  there  is     and  who  gave  it  him  ?     He  replied  to  both  queftions* 
l^^°h  v'  *        ^^  ^^^  ^^^  know,  but  was  carrying   it  to  his  fitter  ix^ 
>cen  committed.    St.  Georges  Fields  ;  and   referred  him  to  a  houfe  there, 
at   which  he  might  enquire  for  proof  of  his  veracity. 
The  beadle  did  not  fend   thither  to   enquire,  but  fent 
the  Plaintiflf  to  the  Poultry  Compter,  not  charging  the 
gaoler  with  the  prifoner  in  the  Defendant's  own  name, 
*  but  in  the  name  of  Stevens,  who  was,  the.  conftable   of 

the  night,  but  who  was  not,  as  he  ought  to  have  been, 
in  attendance  at  the  watch-houfe  when  the  Plaintiff  was 
brought  thither  j  and  the  Plaintiff  was,  the  next  morn- 
ing, carried  before  the  fitting  alderman,  and  difcharged. 
Conftables  are  chofen  in  the  refpe£live  wards  by  the  in- 
habitants, by  cuftom,  not  under  the  authority  of  an 
z€t  of  parliament :  a  ^eater  number  is  ^hofen  in  one 

w«rd 
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%irard  than  in  another.      In   Cripplegate  there  are  eight 
conftables.     In  every  ward  there  is  a  beadle^  not  chofen 
by  the  inhabitants,  but  appointed  by  the  aldermen  :  the 
f:ime  perfon  is  ufually  chofen  and  fwom  in  conftable 
alfo,  as  the  Defendant  was.      An  aft  pafled  lo  Geo,y 
for  regulating  the  police   of  London,  gives  a  power  to 
apprehend  malefaflors  and  fufpefted  perfons,  and  direfts 
that  a  certain  number  of  conftables  (hall  attend  at  the 
watch-houfe  every  night  according  to  a  rota  therein  re- 
ferred to,  which  is  not  fixed  by  law,  or  appoiqted  by 
the  aldermen,  but  by  the  inhabitants.     The  aft  direfts 
that  watchmen  apprehending  perfons  Ihall  carry  them 
to  the  conftable  of  the  night,  who  flaall  carry  them  be-, 
fore  a  magiftrate.     This  aftion  was  brought  againft  the 
Defendant  for  this  detention  and  imprifonment ;  and  it 
was  contended  that  the  power  being  given  to  the  confta- 
ble  of  the  night  only,  the  beadle  had  no  authority  to  de- 
tain and  imprifon  ^im.      On  the  other  hand,  it  was 
urged,  that  the  defendant  was  fufficiently  a  conftable  for 
the  performance  of  this  duty ;  and  Mansfield  C.  J.  was 
of  opiaion  thatj  yrithout  the  aid  of  this  aft,  any  watch- 
man might  detain  the  Plaintiff,  and  carry  him  to  a  con- 
ftable ;  and  that  it  would  be  the  conftable's  duty  to  fecune 
him  when  fq  apprehended. 


^-    ^  ■  ■■> 
Lawrbmcs 


Heath  J.  It  would  be  extremely  mifchieyous  if  It 
were  not  fo.  At  every  Old  Barley  feflions  numbers  of 
perfons  are  convidted  in  confequcnce  of  their  being  ftop- 
ped  by  watchmen  while  they  are  carrying  bundles  in 
this  way. 


Lawrence  J.  A  woman  walking  up  and  down  the 
ftreets  to  pick  up  men,  a  night-walker,  may  be  appre- 
hended :  yet  her's  is  a  much  lefs  ofience  than  is  here 
fufpefted,      In  2  Burr.  164.  Rex  v.  Bootie,  is  an  indift- 


ment 
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rSio. 
Lavrenci^' 


ment  againft  a  conftable  for  faffering  a  ftrect-walker, 
taken  up  by  a  watchman,  to  efcape. 

Chambre  J.  The  cafe  of  Samuel  v.  Paynf,  Doug.  359. 
was  an  arreft  even  in  the  day  time,  which  was  much 
ftronger:  but  in  the  night,  when  the  town  is  to  be 
afleep,  and  it  is  the  efpecial  duty  of  thefe  watchmen, 
and  other  officers,  to  guard  againft  malefa£tors,  it  i& 
highly  neceffary  that  they  fliould  have  fuch  a  power  of 
detention.  And,  in  this  cafe,  what  do  you  talk  of 
groundlefs  fufpicion  ?  There  was  abundant  ground  of 
fufpicion  here.  We  fliould  be  very  forry  if  the  law  were 
otherwife* 

Rule  refufed« 


Jwte  a6« 


Gairdner  and  Another  v.  Senhouse. 


Upon  a  policy  H^HIS  was  an  adion  upon  a  policy  of  infurance  on  a 


voyage  at  and  from  London  to   Trinidad^  and  any 


'from  London  to 

Spanifi  Main^  V^  ^"^  Y^rt%  of  difcharge  in  the  Spanijb  Mainf  all  or 
with  leave  to  call  either,  with  leave  to  call  at  all  or  any  of  the  We/f  India 
at  all  or  any  of  iflands  or  fettlements,  Jamaica  and  St.  Domingo  ex- 
or  fettlements  ccp^^^'  And  the  infurance  was  declared  to  be  oii  goods 
and  with  liberty  on  board  the  Good  Hopel  with  liberty  to  touch  and  ftay 
to  touch  and  ftay 

at  any  ports  or  places  whatfoever  and  wherefoever,  the  aflured  rouft  take  all  the 
ports  at  which  he  touches,  in  the  fame  fucceilioh  in  which  they  occur  in  the 
Courfe  of  his  voyage  infured. 

But  if  he  is  loft  in  Aeering  for  an  ifland  not  in  the  outward  courfe  of  his  voyage 
|0  Trinidad,  it  is  a  queftion  for  the  jury  to  coixlider,  whether  he  had  not  aban- 
doned the  intention  of  ^olng  to  Trinidad,  and  reftridted  himfelf  to  the  refidue  of 
the  voyage  only. 

If  ports  of  call  2re  named  in  a  policy  in  a  fucceflife  order,  the  ihip  muft  take 
them  in  the  fame  fiiccftdioD  in  which  they  are  named. 

If  they  are  not  uamed  in  any  order  in  the  poUcy,  they  muft  be  taken  in  the  order 
in  which  they  occur  in  the  ufual  and  moft  convenient  aad  pradkicable  courfe  of  the 
voyage,  not  according  to  the  flhortcft  geographical  diftances* 

at 
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at  any  ports  and  places  whatfoerer,  to  feek,  join,  and  i8io. 

exchange  convoy,  and  to  land,  load,  barter,  and  ex-  J""^ 
change  goods,  and  take  on  board  freight  wherefoever  and  Another  , 
(he  might  call  or  touch  at,  without  being  deemed  a  devia-  st^Jousi. 
tion,  and  without  prejudice  to  that  infurance,  at  a  pre- 
mium of  lo  guineas  per  cent.y  to  return  4  per  cent*  for 
convoy  to  the  iflands,  and  i  per  cent,  for  convoy  from 
thence  the  remainder  of  the  voyage,  and  arrives,  ox  2  per 
cent,  if  the  voyage  ends  at  Trinidad.  Upon  the  trial  of 
this  caufe  at  GuUahall^  at  the  fittings  after  Hilary  term 
18 10,  hetore  Mansfie/d  C.  J.  the  Defendant's  fubfcrip- 
tion  was  admitted,  and  the  Plaintiff  proved  an  adjuft- 
ment,  which  was  a  furprizc  upon  the  Defendants,  who 
in  confequence  were  obliged  to  call  the  Plaintiff's  wit- 
nefies  to  prove  the  cafe,  which  they  relied  on  it  that  the 
plaintiff  would  be  forced  to  prove,  and  upon  whofe  tef- 
timony  it  appeared  that  the  (hip  failed  from  Grave/end^ 
with  her  cargo,  confifting  of  various  articles,  deftined 
for  a  market,  (which  it  was  fuppofed  the  then  expe£ted 
capture  of  Martinique  would  afford,)  under  convoy  of 
the  JVIaitf^  frigate,  until  the  3d  ol\Aprily  wHcn  the  vef-  . 
fels  bound  for  Surinam^  Berbice^  and  Demarara^  and 
anu}ng  them  the  Good  Hope,  by  fignal,  parted  comp;my 
from  the  frigate,  (which  was  bound  for  BarbadoeSi)  and 
proceeded  under  convoy  of  a  floop  of  war  to  Demarara^ 
and  from  thence,  after  two  days,  ran  down  in  fight  fuc- 
ceilively  of  Tobago,  St.  Vincents,  and  St.  Lucia,  and 
touched  at  Martinique,  and,  after  four  days  ftay  at  the 
latter  ifland,  finding  no  market,  ihaped  her  courfe  for 
the  ifland  of  St.  Thomas,  paffmg  by  St.  Kitts  /  and  in  the 
night  of  the  following  day  ftruck  on  the  Anegada  reef, 
where  the  (hip  was  lod,  but  the  cargo  was  favcd  and 
brought  in  other  veflels  into  Tortola,  by  which  misfortune 
'on  average  lofs  of  62 per  cent,  was  incurred.  The  mat- 
ter had  received,  neither  at  home  nor  at  any  of  the 
a^vementioned  ports  where  he  called  for  infbrufiiont. 
Vol,  m.  C  any 
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l8io»  dny  orders  to  proc^d  to  Trinidad  or  the  Spanipj  Maitfi, 

I7    '^  The  defence  fct  up  was  that  the  vefiel  was  guilty  of  it 

And  Another     deviation }  for  that  die  was  not  entitled  to  touch  at  th# 
iflands  and  fettlemcnts  in  any  other  order  of  fucceflion 
tlian  tlic  gco^rraphical  order  in  which  they  lay  in  the  map^ 
computing  the  fliorted  didaiii^es  from  one  to  the  other  v 
and  calling  fird  at  that  which  was  neareft  to  England  > 
or,  ocherwifc^  that  the  ailured  was  bound  to  take  them 
in  the  order  in  which  they  were  named  in  the  policy  > 
but  it  was  in  evidence  that  it  was  extremely  eafy  to  rui\ 
down  in  a  few  days  before  the  wind  from  either  of  the 
fcttlements  to  the  illands  which  lay  more  to  the  leewafd^ 
but  that  it  was  a  courfc  of  great  delay  and  difficulty^, 
again  to  beat  up  againil  the  wind  from  the   leeward 
iflands  to  the  Spanijh  Main  /  and  afTuming  that  the  veflel 
Was  rtill  intended  to  go  to  the  Spanijb  Main  or  Trinidad^ 
tx  fome  otlier  of  the  fcttlements  or  iflands  to  windward^ 
it  would  be  a  deviation  to  run  down  the  wind  to  Maf^ 
unique  or   St.  Tbotnai^   firft,  and   then  to  beat  up  t<^ 
windward  afterwards,  inafmach  as^  although  a  liberty 
was  given  of  touching  and  trading  at  all  the  iflandj^ 
St.  Domingo  and  Jamaica  alone  excepted,  yet  that  liberty, 
muft  be  cxercifed  by  touching  at  thdfe  ports  which  the 
(hip  meant  to  touch  at,  in  the  fame  fucceflite  order  in 
which  the  fevcral  places  occurred  in  the  ufual  and  natural 
courfe  of  the  voyage^  without  going'back wards  and  for- 
wards.    It  was  in  evidence,  that  it  was^not  ufual  to  go- 
to Trinidad  in  order  to  go  fo  the  Spani/b  Main :  that  \ 
vcfld  might  have  made  Trimdad  from  the  Spamjb  Maifp 
in  two  nights,  but  that  in  beating  up  from  that  ifland  to 
Dcmarara  on  the  Spani/li  Main^  a  month  might  poflibly 
be  confumed  :  that  Detnarara  therefore  was  in  the  way  to- 
Trimdady  and  alio  to  Martinique  ^  for  an  experienced 
feaman  faid,  tliat  it  he  were  going  to  Detnarara  and  Mar-^ 
tiniqsst,  he  fhould  go  to  Detnarara  fird :  that  St.  Dominga 
and  Jamaica  would  be  out  of  the  war  to  the  Spanijb 

Main^ 
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Main.  Mansfield  C.  J.  was  of  opinion  that  under  thefe 
circumftances,  and  confidering  the  extenfive  liberty  given 
by  the  policy/ the  Plaintiff  might  take  the  iflandft  and 
iettlement»  in  the  order  mod  convenient  for  himfelf 
and  was  warranted  in  purfuing  this  courfe;  and  th« 
fpecial  jury  found  a  verdid  for  the  Plaintiff. 

Vaughan  Serjt.  in  Eajler  term  had  obtained  a  rule  nifi 
to  fet  afide  the  verdif^  and  have  a  new  trial,  upon  the 
ground  that  as  this  policy  did  not  contain  the  words 
««  backwards  and  forwards,"  the  fliip  taking  a  home- 
ward direftion,  before  ihe  had  reached  her  ultimate  port 
of  difcharge,  on  her  outward  voyage,  w^s  a  deviation 
according  to  the  cafes  olLavahre  v.  Wtlfon^  i  Doug.  284. 
and  Hagg  v.  Horner y  i  Marjbal  on  Infurancesy  191.  He 
obferved  that  5/.  Domingo  and  Jamaica^  the  excepted 
tilands,  were  in  the  dire£i  courfe  of  the  voyage  from 
England  to  the  Spanijb  Main^  which  greatly  ftrengtheneij 
the  inference  that  the  liberty  was  to  call  at  the  iflands 
only  in  the  order  in  which  they  occurred  in  the  courfe 
of  the  voyage. 

Shepherd  and  Bejl  Serjts.  in  this  term  fhewed  caufe. 
This  veffel  was  travelling  completely  within  the  protec- 
tion  of  the  policy,  which  gave  her  liberty  to  go  to  all 
ports  in  the  Spanijb  Main,  and  all  iflands  except  St. 
Dvmingo  and  Jamaica.  The  trade  winds  which  prevail 
in  thofe  feas,  effed,  that  a  perfon  who  fhould  firft  go  tp 
die  northernnwft  ifland,  and  thence  to  the  fouthwari^ 
would  be  as  many  months  in  performing  th«  voyage,  a^* 
he  would  be  day3  if  he  firft  went  to  ih^  fouthernw/l  point. 
Denmrara  was  a  port  permitted  by  the  policy,  for  though 
it  is  not  a  part  of  the  Spamjb  Mainj  which  lies  only  be« 
tween  Vera  Cruz  and  the  Oronohf  it  is  one  of  the  fettle^ 
ments,  (intending  Sritifik  fettlemei^ts,)  mentioned  in  thtt 
pdicji  of  wliicb  there  are  but  three>  Dmarara,  BerHee^ 

C  %  mi 
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^      1 8  TO.  and  Surinam.    The  terms  of  the  policy  are  very  large 

^   ~^~  and  peculiar :  it  points  out  no  fucceflive  order  in  which 

Gairdner         ,  /^   » 

and  Aiiothcr      the  feveral  ports  are  to  be  approached.     ^Mansfield  C.  J-. 

Sen  HOUSE.       '^  ftiems  to  refemble  the  Eafi  India  policies,  which  have 

the  words  backwards  and  forwards.]     If  the  Plaintiff 

had  a  right  to  go  at  all  to  Detnarara^  he  had  a  right  to 

take  that  and  the  iflands  in  the  fame  relative  order  in 

which  all  (hips  take  them ;  and  incontellably  the  beft 

courfe  a  failor  can  take,  is,  to  go  to  Hie  foutbernmo/t  point 

of  the  voyage  iirft,  and  then  to  run  down  to  windward : 

and  this  is  the  courfe  which  occafions  the  lead  ri(k  to 

the  underwriters ;  but  this  jpolicy  in  truth  entitles  the 

Plaintiff  to  vifit  the  feveral  ports  and  Iflands  in  whatever 

order  of  fucceffion  he  prefers. 

Cochell  and  Vaughan  Serjts.  in  fupport  of  the  rule/ 
'  The  Plaintiff  mull  exercife  the  liberty  of  calling  at  all 

thefe  feveral  ports  and  iflands,  by  calling  at  them  in  the 
courfe  of  the  voyage  infured,  which  is  from  Lwdon  to 
Trinidad  and  the  Spani/b  Main.  The  Defendant  does 
not  complain  of  the  (hip  going  to  Demarara^  but  the 
devbtion  began  from  her  leaving  Demararay  whence  fhe 
ran  dawn  to  Martinique  and  5/.  Thomas's.  If  from  De-' 
marara  (he  had  run  hoiYae,  the  underwriters  would  have 
had  no  caufe  to  complain,  becaufe  the  fooner  the  out- 
ward voyage  is  determined,  the  better  \  but  if  flie  turned 
about  at  Demarara^  without  proceeding  to  the  Spanifli 
Mainy  (he  can  afterwards  call  only  at  ports  wliich  lie  in 
the  homeward  courfe  of  the  prefcribed  voyage.  It  was 
in  evidence,  that  for  a  (hip  leaving  Demarara  to  go  to 
Martinique,  would  be  entirely  out  of  her  courfe  from 
Demarara  to  the  Spanijb  Main.  Being  at  Demarara,  (he 
fliould  have  fteercd  by  Tobago  for  the  Spani/b  Main. 
{^Lawrence  J.  What  fay  you  to  the  exception  of  5/.  Do^ 
wingo  and  Jamaica  ?  Could  it  be  (aid  that  they  are  in 
the  courfe  of  the  voyage  ?  Yet  a  (hip  eafily  runs  down 
6  from 
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from  either  of  thofe  iflands  to  the  Spani/h  Main,  which*         1810. 
lies  to  leeward  of  them.]     If  the  aflured  made  his  elec-  ~-'   -^ 

tion  to  go  to  Detnarara,  he  thereby  abandoned  thofe      and  Another 
parts  of  the  voyage  which  he  had  liberty  to  take  in  his  *'• 

courfe  to  Demarara ;  he  might  have  taken  St.  Thomas^ 
the  Firgin  iflands,  where  the  ihip  was  lofl,  and  Martin 
nique,  in  their  geographical  order  in  going  out,  and  it 
would  have  been  no  deviation,  but  he  takes  them  after 
leaving  Demarara  in  the  homeward  courfe,  and  then 
goes  out  to  the  Span j/b  Main  again.  Befides  the  cafes 
of  Lava&re  v.  IFi/fon,  and  Hogg  v.  Horner;  it  was  held 
in  6  Term  Rep.  531.  Beat/on  v.  Howarth,  on  a  policy  at 
and  from  Fi/berrow  to  Gotteniurgb,  and  hick  to  Leith 
and  Cockenzie^  that  although  Cockenzie  was  a  bad  harbour 
and  Leith  a  fccure  one,  and  by  difcharging  goods  at 
Leith,  the  veflel  would  be  lighter  and  lefs  endangered  in 
entering  Cochenzie^  yet  as  Cockenzie  lay  the  neareft  in  the 
courfe  of  the  voyage,  it  was  a  deviation  to  touch  at  Leith 
£rft,  and  thence  go  to  Cockenzie.  Mar/den  v.  Reid^ 
5£<5^,  572.  Policy  at  and  {torn  Liverpool  to  Palermo^ 
Meffina^  Naples,  and  Leghorn^  provided  the  French.  fliQuld 
not  beat Lf^i^^r/i,  the  fliip  cleared  out  for  Naples  only,  and 
it  was  urged  there  was  no  inception  of  the  voyage  in- 
furcd  ;  but  as  flie  was  captured  before  flie  came  to  the 
jrfividing  point,  Lord  EUenb^rough  C.  J.  heW  that  the  rifle 
was  covered,  but  that  if  (he  had  gone  to  more  than  one 
of  the  places  named  in  the  policy,  fl^  mult  have  taken 
them  in  the  order  in  which  they  were  named. 
{^Heatb  h  There  is  fomething  particular  in  this  policy, 
which  has  not  been  noticed,  that  the  aflured  might  end 
where  he  pleafed :  he  might  have  ended  at  Trinidad,  if 
he  had  pleafed,  or  he  might  end  at  St.  Tbema^^s  ;  and  it 
would  have  been  a  proper  point  to  leave  to  the  jury 
whether  he  had  not  abandoned  the  refldue  of  tlie  voyage^ 
feeing  wluther  he  is  bound,  and  having  no  orders  for 
Jriniiad^   nor  any  cargo  for  Trinidad.      Lavirence  J. 

C  3  Tl>e  ' 
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1 8 10.  The  defendant's  bell  argument  is  to  contend  that  thdt 

jT"'^'''"'  voYase  was  over,  and  that  the  fhip  was  loft,  not  on  her 

Gairdnir  ^  *  \  .        /  ^  1.   I 

and  Another      outward  voyage,  but  on  her  homeward  voyage,  wnicli 

81NK0VSS.       ^^*  "°^  ^"^^^^"^  ^y  *'**  policy^ 

Cur.  adv.  vult. 

'       On  the  fdllowing  day  the  opinion  of  the  Court  waf 
delivered  by 

Mansfield  C.  J.  The  (hip  having  got  to  Demararof 
(he  feems  to  have  given  up  all  idea  of  going  to  the 
Spantjb  Main  *  for  Ihe  is  going  to  Mariifiique^  and  the 
captain  had  no  inilrudions  fer  Tf'mldadi  either  ftom 
England  or  J^emarara  .*  and  the  touching  at  Mat-tmiqia 
feems,  as  far  as  I  can  judge,  quite  inconfiftent  with  the 
)>rofecution  of  the  voyage  to  Trinidad  or  the  Spanijb 
Main.  The  (hip  {Hence  goes  to  St.  Thomas^  probably  for 
a  commercial  purpofe,  but  it  is  quite  out  of  the  voyage 
to  Trinidad  t  and  it  feems  alio  out  of  the  voyage  to  the 
Spani/h  Main.  At  the  trial  tlie  Defendant  was  not  fo 
.     veil  prepared  for  trial  as  might  be,  for  reafons  of  fur<» 

'  torize  which  he  has  aflfgned  :%the  a^Tured  contended  aC 
trial  that  he  had  a  right  to  go  to  St,  Thomases  (irft,  and 
then  to  Trinidad^  as  Within  the  liberty ;  and  I  dire£led 
the  jury  accordingly':  fo  that  it  has  never  been  left 
di(lin£Uy  to  the  jury,  whether  the  (hip  was  in  her  voy* 
Uge  to  Trinidad  at  the  time  of  her  lofs  \  and  though  at 
the  trial  I  was  (truck  with  the  largenefs  of  thefe  words^ 
fts  giving  liberty  to  the  (hip  to  go  any  where  (he  pleafes^ 
to  any  ifland,  in  any  courf(^  it  mud  be  confined  to  th0. 
Voyage  infured,  that  is,  to  fome  port  in  the  courfe  of  (he^ 
Voyage  to  Ti^nidad  and  the  Spanijb  Main ;  otherwife  I 
do  not  fee  where  the  voyage  is  to  end :  they  might  mak^ 
it  laft  two  years,  by  going  to  every  Jt^ejt  India  ifland,  ex- 
cept St.  Domingo  and  Jamaica :  and  the  larger  the  words 
are,  the  more  neceflary  is  this  conftruflionj  elfe  the  (hip 
}night  trade  and  barter  without  any  termination  -,  it  is 
/  tberefo];€ 
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-therefore  very  fit  there  fliould  be  a  new  trial  in  this 
-caufe,  not  waiting  for  another  caufe  to  be  tried  ;  and  as 
h  was  not  tried  owing  to  my  mifuaderftanding  of  the 
policy,  it  mud  be  without  cofts.  Lavabre  v.  JFllfon  is 
-very  ftrong,  and  the  cafe  of  Hogg  v.  Horner ^  in  Marjhal^ 
is  prodigtoufly  ftrong,  for  the  number  of  ports  in  Portu^ 
^al  being  very  fmall,  and  the  extent  of  the  coaft  (hort, 
there  is  the  lefs  neceflity  for  the  reftridion  of  taking  it 
in  the  courfe  of  the  voyage  from  London  to  Portugal: 
Jmt  for  thefe  reafons  we  think  this  liberty  muft  be  re^ 
ftri&ed  to  places  to  be  taken  in  the  courfe  of  the  voyage 
Jrom  London  to  Trinidad  and  (he  Spanijb  Main,  and  that 
^ere  muft  be  4  new  triaL 

Rule  abfolute* 
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x8io. 

june%T.  Morris  v.  Edoington. 

No  war,  ^      nrmS  was  an  aflion  brought  by  a  tenant  againft   his 
other  eafement,      ^    ^  m  \  •        i     r    r  .  . 

can  fubfift  in  land  *^^^^  ^P^"  ^'^^  Covenant  m  a  leafe  for  quiet  enjoy- 

of  which  there     ment^  and   charging   the  Defendant  with   having   ob- 
is an  unity  of       ftruSed   a  way  thereby  demifed.     The  Defendant,  by 

*^5''''^?*  .  «.      t«  leafe,  deniifed  all  that   part   of  all  thofe  meffuage* 

But  if  a  Icflbr,  ,  -r  ,,    ,    i      «  .   «  . 

having  ufcd  con-  ®^  tenements  and  premifes  called  the  Bear  and  Ragged 

venient  ways  over  Staff  in  the  north-eaft  corner  of  Wejl  Smithfieldf  fituate 

his  own  adjoining  q^  the  weft  fide  of  the  gateway  or  entrance  to  the  prc- 

uring   18      jjjjfgg  .  ^j^j  jjICq  Cq  much  of  the  faid  mcfluace  as  extends 
own  occupation,  '  c« 

demifcs  premifes  over  the  gateway,  and  the  room  or  apartnen:  adjoining 
with  all  ways  to  tlie  gateway  on  the  eaft  fide  thereof,  then  lately  ufed 
lefsitbeihewn  *8  a  kitchen  to  the  faid  mefluage,  but  then  converted 
in  evidence  that  into  a  tap-room,  and  the  cellar  b<:low  the  fame ;  together 
there  was  fomc     ^itl^  fuU  ingrefs,  egrefs,  and  regrefs  out  of  and  into  the 

Tnlh^^f^t to^  y^^^°^  ^'^^  ^^^^^'  ^y'"8  ^^y^"^^  ^'^^  ^^^^  gateway,  at  all 
fatisfy  the  words  feafonable  times  of  the  day,  with  horfcs  and   carts,  for 

of  the  grant,  it  depofiting  porter,  wine,  and  liquors  in  the  cellars,  and 
ihall  be  intended  ^^^j       ^  ^y^^  ^^^      (.j^j^  ^^3   ^^^  ^,^^     -^^^  ^j 

that  he  meant  the      , .  f         ^,  ,         ,  ,  i  ix     rv    .  ^        j     L 

ways  ufed   and     which  was  charged   to  have  been  obftrudted,]  and  all 

they  fhall  pafs,  Other  ways  and  eafements  to  the  faid  devifed  premifes 
though  he  mifcall  belonging  and  appertaining.  Except  and  referved  to, 
* a^T  ^pTm^  *'  ^'^'"^'"f  (^^e  ground  landlord,)  and  to  the  Defendant, 
feid  C.  J- 

An  aAion  on  the  covenant  for  quiet  enjoyment  may  be  maintained  for  the  dtf- 
turbance  of  a  way  of  neccflity.     Per  Mansfield  C.  J. 

Whether  a  way  of  neccflity  (hall  be  the  way  moft  convenient  to  the  leflee  ?  Semh, 
ace.  per  Mansfield  C.  J* 

A  leafe  dcroifed  a  mefluage,  conflfting  of  two  partsi  feparated  by  intervening  re^ 
ferved  land»  fubjeded  only  to  a  fpccific  right  of  way  for  the  IrflVe  to  a  third  building 
for  a  fpecific  purpofe,  which  rtfcrvaiion,*  flti^ly  interpreted,  wr.nM  preclude  him 
from  all  iccefs  to  the  one  part,  which  was  accefiible  only  by  crofling  the  rrferved  land. 
In  one  of  two  diredlions,  the  one  by  entering  it  from  the  refldue  of  the  demifed  pre* 
mifes  s  the  other,  and  far  the  more  convenient,  by  entering  it  from  a  public  ftreet  \ 
held  that  the  leflee  was  entitled  to  a  way  acrofs  the  relerved  Und  from  the  public 
ftrectM  that  part. 

all 
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all  other  premifes  not  thereby  particularly /demifed,  and  18  lo. 

alfo  referving  the  faid  gateway  or  entrance,  and  the  yard^ 
and  the  warehoufe  tlien  lately  erected  over  the  fame, 
occupied  by  Paliiarpe,  fubje£l  to  the  right  of  way  and  E»3inctok. 
pailagc  af ere  faid,  and  all  the  buildings  on  the  eaft  and 
north  fides  thereof.  The  Defendant  pleaded,  firft,  that 
he  fufFcred  to  enjoy  :  fecondly,  that  he  did  not  obftru£t« 
Upon  the  trial  of  this  caufe,  at  the  fittings  after  Hilary 
term  1810,  at  Gui/MaU,  heloTe  Mansfield  C  J.,  it  ap- 
peared in  evidence  that  the  yard  and  warehoufe  referved 
in  the  leafe  ^ere  ufed  by  common  carriers,  who  unloaded 
their  w^ggon^  and  depofited  valuable  goods  there  3  that 
the  approach  thereto  was  through  the  the  refeirved  gate* 
way,  and  thence  forward  ^  and  that  th^  mod  obvious 
and  ufual  approach  to  tl^e  tap- room  from  the  public  ftreet 
was  through  the  fame  gateway,  uppn  entering  which 
the  door  of  the  tap-room  was  feen  on  the  ea(tem  fide  of 
it,  with  a  finger-board  fixed  up,  which  had  been  placed 
there  while  the  lefibr  occupied  the  premifes,  pointing 
and  dire£king  "  to  the  tap-room."  That  for  the  fecu- 
rity  of  the  carrier's  goods  depofited  in  the  yard,  the  de« 
fendant  caufcd  the  great  gates  of  the  gateway  or  entrance, 
which  abut  upon  the  public  ftreet,  to  be  ctofed  every 
nigtit  between  fix  and  fevcn  o'clock,  and  refufed  after 
that  time  to  open  them  for  the  admifiion  of  perfons  fre- 
quenting the  tap-room.  The  Plaintiff  himfelf  had  for- 
merly kept  this  public-houfe,  and  converted  the  kitchen 
to  a  tap- room,  and  while  he  kept  it  himfelf,  and  until, 
and  at  the  time  of  making  this  dcmife,  the  accefs 
allowed  for  cuftomers  to  the  tap-room  was  the  obvious 
and  public  one  of  entering  from  the  public  ftreet  through 
the  gateway  mentioned  in  the  leafe,  which  at  that  time 
was  not  accuftomed  to  be  clofed  till  ten  or  eleven  at 
night.  It  was  proved  that  on  the  weftem  fide  of  the 
gateway  was  a  cof&e-room,  having  a  door  in  front, 
opening  to  (he  public  ftreet,  for  perfons  frequenting  it 

to 
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1 8 10.  to  enter;  and  comraunicating  with  the  refidue  of  the 

demifed  mefluage  hy  a  door  on  the  back  part  of  the 
CofFee-room,  the  cofFee>room  cbmmunicated  with  one 
EooiNGTOK.  end  of  a  paflage  which  ran  behind  it,  and  the  other  qnd 
whereof  communicated  with  the  referred  gateway; 
being  the  paflage  through  which  dinners  were  conveyed 
from  the  tap^room,  while  it  was  the  kitchen,  to  the 
coffee-room,  and  through  which  liquors  from  the  tap- 
room were  ftill  brought  thither ;  fo  that  when  the  great 
gates  were  clofed,  perfons  might  enter  the  coffee- roon\ 
from  the  (Ireet,  go  through  it  into  this  paflage,  and  along 
this  paflage  into  the  gateway,  and  crofling  the  gateway, 
would  find  themfelres  in  the  tap-room ;  but  this  approach 
to  the  tap-room  being  lefs  public  and  obvious,  invited 
fewer  cuftomers  at  night  after  the  great  gates  were  (hut, 
mnd  the  Plaintiff'  had  in  confequence  experienced  a  lofs 
in  his  trade.  The  defendant  contended,  that  the  excep- 
tions in  the  leafe  precluded  the  plaintiff^  from  ufing  any 
right  of  way,  except  the  right  of  way  to  the  cellar  through 
the  gateway  with  liquors,  which  was  exprefsly  granted 
to  him,  and  the  right  to  enter  the  demifed  premifes 
through  the  public  door  of  the  coflTee-room,  and  from 
thence  to  go  by  a  way  of  neceflity  from  the  weftern  part 
of  the  mefluage  acrofs  the.referved  gateway  to  the  tap* 
room :  for  the  plaintiff*  it  was  contended,  that  he  was  exk^ 
titled  to  have  accefs  to  the  tap.  tDom  from  the  ftreet 
through  the  gateway  at  all  times,  and  the  jury  found 
a  verdift  for  the  PlaintifF. 

Shepherd  Serjt.,  in  Eajfer  term,  moved  for  a  rule  niji 
to  fet  afide  the  verdift  and  have  a  new  trial,  upon  the 
ground  that  it  appeared  by  the  evidence,  that  no  fuch 
way  was  demifed  as  the  way  which  was  proved  to  be 
t>bftruAed.  The  leafe,  granting  only  one  fpecific  right 
of  way  up  the  gateway  for  certain  fpecific  purpofeS)  and 
referving  the  foil  of  the  gateway  itfelf,  fubjeft  to  the 
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fight  fo  exprefsly  granted,  evidently  difafRrmed  the  ex-  i9io. 

ffience  of  any  other  right  of  way  over  that  foil*  than  the 

way  exprefled,  for  expreffto  unius  eft  exclufio  alterius  ;  and 

the  tenant  could  not  claim  it  as  a  way  appuitenant,  in-      Edoihotoiu 

afmuch  as  a  leflbr  cannot  have  an  eafcment  nppurtenant 

to  be  exercifed  in  his  own  land,  and  confequcntly  cannot 

demife  any,  eo  nomine :  but  even  if  he  could,  this  ex^ 

prefs  definition  of  what  ways  fliall  be  granted  aud  pafs 

thereby,  over-rides  and  curtails  the  cffeft  of  the  general 

words.     He  had  a  way  to  his  tap-room  through  his  other    • 

premifcs,  therefore  he  was  not  entitled  to  this  as  a  way 

of  neceflity.     The  Court  granted  a  rule  ni/i. 

Lens  and   Bejl^  Serjts*,  in  this  term  (hewed  caufew 
They  contended  that  every  fpecies  of  enjoyment  of  th^ 
premifes  which  the  lefTor  ufed  before  the  Icafe,  would 
pafs  by  the  words  beIonging~^nd  appertaining;  they  are 
equivalent  to  a  demife,  tarn  amplo  modo  as  the  leflbr  be- 
fore held  the  premifcs.     {Heath  and  Chambre  Js.  Where 
that  is   intended,  is  it  fkot  ufual  to  exprcfs  it  by  the 
phrafe  "  therewith  ufed  ?"]   The  leflbr  left  in  the  gateway 
a  finger-board,  direfting  «  to  the  tap-room :"  fo  that  if 
he  did  not  mean  to  pafs  this  way,  he  was  pra£lifing  a 
fraud  upon  the  PlaintiiF,     Arclnr  v.  Bennety  i  Lev.  13  !• 
Where  one  feifed  of  two  mills  for  grinding  ostmeal,  and 
part  of  a  clofe,  on  which  was  a  kiln  for  drying  the  oats^ 
fold  the  mills,  cum pertinentiisy  IVyndham  J.  held,  that  the 
kiln  might  pafs  as  part  of  the  mills.     And  by  the  grant 
of  a  mefluage,  conduits  and  waters-pipes,  laid  in  the  ven- 
dor's land,  will  pafs  as  parcel,  although  they  are  remote* 
Nicholas  v.  ChamberlaynCi  Cro.  Jac.  I2i.  ace.    And  that^ 
though  upon  fale  of  the  hdufe,  the  land  be  excepted,  or 
upon  fale  of  the  land,  the  houfe  be  excepted  ;  and  the 
conduit  and  water-pipes  pafs  with  the  houfe,  becaufe  it 
is  neceflary  and  qua/!  appendant  thereto.     Gennings  yw 
Jmgkif  Cro.  Car.  169.     Land  may  be  appertaining  to  a 

boufe^ 
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houfes  as  well  in  the  King's  cafe  as  of  a  common  perfon» 
where  it  hath  been  let  and  occupied  for  a  convenient 
time.  The  refervation  in  the  Icafe  and  the  fpecial  grant 
prove  nothing*  for  the  broad  door  of  the  ccllari  through 
which  only  the  butts  of  liquor  could  be  conveyed,  M^as 
in  the  yard  referved,  beyond  the  gateway,  fo  that  a 
fpecial  grant  might  be  neceflary  to  give  him  an  extraor- 
dinary mode  of  accefs  to  that  door ;  but  it  does  not 
therefore  follow,  that  the  expreflion  of  that  fpecial  and 
particular  way  over  the  foil  of  the  gateway,  excludes  this, 
to  which  the  Plaintiff  is  entitled  as  one  of  the  ordinary 
and  neceflary  ways  of  approach  belonging  to  the  pre- 
mifes.  [Lawrence  J.  Does  not  the  Defendant's  argument 
extend  equally  to  preclude  the  accefs  from  the  coffee-room 
and  the  refidue  of  the  mefTuage  to  the  tap-room  ?  Both 
approaches,  being  acrofs  the  gateway,  would  be  equally 
cut  off.  Mansfield  C.  J.  What  is  the  meaning  of  the 
word  neceffary  in  this  cafe  ?  It  is  pofFible  to  get  to  the 
tap-room  another  way,  through  the  coffee-room  ;  but  if 
it  means  neceffary  for  the  mofl  convenient  enjoyment  of 
the  tap-room,  the  one  way  as  neceffary  as  the  other. 
Lavirenee  J.  The  way  granted  for  liquors  is  a  way 
through  the  referved  private  yard,  and  the  grant  fays 
nothing  about  a  way  through  tlie  gateway.]  It  is  there- 
fore unneceffary  to  labour  the  point,  that  this  way  is 
not  excluded  by  the  expreffion  of  the  other  way ;  and 
this  way,  inafmuch  as  it  was  before  ufed  by  rhc  Icffor, 
paffed  to  the  plaintiff.  This  cafe  is  very  diflinguifhable 
from  Clements  v.  Lamiert,  ante^  i.  205.  A  way  is  not 
like  common :  the  one  is  a  profit  apprendre^  the  other 
merely  an  eafement.  [^Lawrence  J.  In  flri^lnefs  of  lawy 
both  are  extinguifhcd  by  unity  of  pofleffion.] 

Shepherd  in  fupport  of  his  rule.  There  is  no  diflincn 
tion  between  common  and  way  in  this  refpedt ;  both 
mud  be  claimed  either  by  prefcription  W  grant.  Tfhe. 
queflion  upon  thefe  iffues  isj  whether  the  Defendant  has 

inter'^ 
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interrupted  the  plaintiff  in  the  exercife  of  a^iy  right  which  1 8 1 0. 

vros  demifed  to  hinii  either  as  appurtenant,  or  as  efpe*        *      -    -^ 
cizUj  granted  bj  this  leafe.     If  the  words  therewith  p. 

ufed  had  been  inferted  here,  ways  extinguilhed  by  unity  Edoihctou* 
of  pofleflion  would  have  been  thereby  revived  and  ^ould 
pafs*  Clements  v.  Lambert-  is  dire£lly  in  point:  the 
irords  '<  belonging  and  appertaining"  were  there  em<» 
ployed,  which  were  infuQicient,  and  it  was  held  that  if 
the  deeds  had  contained  the  words  <<  therewith  ufed,"  it 
would  have  fufficed.  This  way  was  in  like  manner 
ufed  and  enjoyed  at  the  time  of  the  demife,  as  that  com- 
mon was,  but  it  was  not  a  way  appurtenant  or  belonging 
becaufe  it  was  over  the  land  of  the  fame  owner.  Archer 
V.  Bennett  does  not  apply,  for  the  queftion  was  there 
made,  whether  the  kiln  could  pafs  as  appurtenant  to 
the  mill,  and  it  was  held  it  could  not,  for  that  land  could 
not  be  appurtenant  to  land,  though  it  might  pafs  as  par- 
cel. It  is  not  neceflary  to  enquire,  whether  the  opinion 
of  Wyndham  J.  was  found  law,  but  it  is  not  applicable 
here.  BradJhanjD  v.  Eyry  Cro.  EL  5  70.  and  Worledg  v. 
Kingswelly  2  Anderfon^  1.68.  S.  C.  Cro.  EL  794.  ate  ac-* 
cording.  \^Mansfield  C.  J.  What  right  of  way  to  the 
tap-room  had  the  plaintiff,  if  he  had  not  the  way  con- 
tended for  ?]  It  does  not  neceffarily  follow  that  any 
way  was  exprefsly  demifed  \  and  if  none  was  demifed,  ' 
the  law  would  give  the  plaintiff  a  way  of  neceffity  ;  but 
he  could  not  upon  thefe  iffucs  recover  for  obftru£ling  a 
way  of  neceffity.  Upon  the  face  of  this  leafe  it  cer- 
tainly was  intended  to  prevent  the  party's  having  the 
fame  accefs  from  Smithfield  to  the  premifes  which  had 
been  formerly  ufed :  for  there  is  an  exprefs  demife  of  a 
way  for  horfes  out  of  and  into  the  faid  yard,  to  convey 
liquor  to  and  from  the  cellar,  at  all  feafonable  times  of 
the  day :  but  if  the  plaintiff's  argument  is  right,  all  thefe 
words  were  fuperfluous,  for  he  had  all  thefe  privileges 
without  any  fpecific  grants  inafmuch  ai  the  defendant^ 

whii« 
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1810.  while  he  occupied  the  premifes  himfelf,  ufcd  his  cellar 

'^     '  as  well  as  his  tap-room,  and  he  has  not  more  exprefsly 

'    V.  referved  his  yard  tlian  his  gateway.     [^Lawrence  J.    In 

%DCni6T0M«  order  to  get  to  tlic  yard,  and  to  life  the  right  of  way  up 
the  yard,  the  plaintiff  mull  firft  go  through  the  gate- 
way :  yet  he  grants  no  right  of  way  up  the  gateway,  not 
even  to  go  with  liquors  to  the  cellar,  but  the  right  of 
way  granted  is  over  the  yard  only ;  and  the  other  claufe,  . 
which  refervcs  the  gateway,  fubjedi  to  the  faid  right  of 
way  to  the  cellar,  proves  nothing  by  proving  too  much, 
for  it  equally  deltroys  the  right  of  way  to  the  tap-room 
from  the  coffee-room.]  It  is  not  ncccffary  to  difpute 
that ;  the  iflue  here  is,  whetlier  we  have  obllrufted  a 
way  dcmifed  by  the  leafe,  which  the  Defendant  has  not 
done.  If  the  Defendant  obftru^ls  the  plaintiff's  way  of 
neceflity,  he  has  another  remedy  by  a£tion  on  the  cafe, 
il  is  not  by  an  aAIon  on  this  covenant.  And  it  does  not 
follow,  becaufe  the  Defendant  is  not  at  liberty  to  ob« 
itru&  the  path  which  goes  acrofs  the  gateway  from  the 
Cap-room  to  the  coffee-room,  that  he  therefore  may 
«  not  ob(lru£l  the  accefs  from  Smithfield  to  the  tap-room. 
The  Defendant,  therefore,  is  entitled  to  a  new  trial. 

Mansfield  C.  J.  The  cafe  certainly  has  admitted  of 
fome  curious  argument,  and  very  well  bottomed  in  the 
cafe  of  Clement  v.  Lambert ;  and  no  doubt  a  rigjit  of 
vay,  like  a  right  of  common,  muft  be  claimed  as  appur- 
tenant ;  and  if  either  hath  been  extinguifhed  by  unity  of 
poflTeflion,  it  will  no  longer  pafs  by  the  name  of  appur- 
tenant :  but  there  is  a  wide  difference  between  a  leafe  or 
a  grant  with  eafements  over  other  foreign  land,  and  a 
grant  where  the  eafements  are  in  the  lefTor's  land.  All 
4eed«  are  to  be  moft  ftrongly  taken  againft  the  maker ; 
and  all  deeds  and  writings  are  to  be  t^ken/ecundam/ui^ 
jeBam  matcriam.  Now  what  is  the  cafe  here  ?  There 
n  no  way  that  we  hear  of,  at  all,  belonging  to  thefe  pre- 

mifesj 
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Biifesy  except  die  way  over  the  land  in  queftion.    Now,  i8io. 


Morris 


as  webeai^^of  no  other  ways,  and  as  it  is  impoflible  that 
thefe  parties,  who  are  (a)  fuppofed  neceflarily  to  under-  9." 

ftand  the  law,  could  fuppofe  thefe  ways  were  ways  appur-     Epouiotoii. 
tenant :  they  therefore  meant  them,  being  the  only  fub- 
fifting  ways,  by  the  improper  name  of  ways  appurte- 
nant.  I  fay  nothing  of  what  is  a  way  of  necellity  ^  I  know 
not  how  it  has  been  expounded,  but  it  would  not  be  a 
great  ftretch  to  call  that  a  necefiary  way,  without  which 
the  moft  convenient  and  reafonable  mode   of  enjoying 
the  premifes  could  not  be  had.     Then  what  are  the  eir- 
cumftances  of  this  cafe  f    Firft,  it  is  much  more  con. 
venient  for  any  one  to  go  to  tKe  tap-room  through  the 
gateway  than  through  the  coffee-room.     And  it  is  much 
more  convenient  to  carry  out  beer  through  the  gateway 
than  through  the  cOffee-room.     Can  it  then  be  doubted 
that  the  intent  was  to  give  the  fame  ufe  of  the  way  over 
the  gateway,  as  the  leflbr  before  ufed  to  have  ?     An  ar- 
gument has  been  built  on  the  refervation  of  the  gateway 
and  yard,  fubje&  to  the  right  of  way  with  carriages  and 
liquors  to  the  cellar :  but  that  is  a  particular  fort  of  way, 
and  has  no  connexion  or  reference  at  all  with  this  way  con- 
tended for,  or  the  ufe  of  the  tap-room.  It  is  faid,  if  this  was 
a  neceflary  way,  it^could  not  pafs  by  this  deed  i  that  I  do 
not  at  all  underftand :  if  there  be  any  right  of  way  at 
all,  it  muft  pafs  under  this  leafe,  under  which  the  Plain- 
tiff' holds  the  premifes.  The  argument  founded  on  the  cx- 
preffion  of  the  fpecial  right  of  way  goes  too  far ;  for  if  it 
deprives  the  Plaintiff  of  "this  way,  it  deprives  him  of  all 
ways  to  the  tap-room.     This  does  not  at  all  break  in  upon 
or  affe^  the  authority  of  Clements  v.  Lambert^  and  the 
other  cafes,  on  which  it  is  held  that  cafements  are  ex- 
tinguiihed  by  unity  of  pofleffion. 

{a)  SedviiU  the  doArine  of  erjiaffe,  Vaug.  X26.;  cited  with 

Vaughan  C  J-  that  it  is  not  approbation  by  the  Mailer  of 

^  nccf  ffary  the  Itffor  and  Icflec  the  R  Mis  in  Fitzgerald  v.  Fau 

Oiould  andcrftand  what  are  co«  conbergj  Fitz*  »19. 


Vcoanti  in  law,  Ha;fes  v.  Bick* 
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Lawrence  J.  Tour  argument  derived  from  the  ex- 
prefs  grant  of  the  right  of  way  to  the  cellar  does  not 
ftand  on  good  foundation  :  if  that  had  not  been  granted 
cfpectally,  a  general  right  of  paifage  through  the  yard 
to  and  from  the  cellar  for  all  purpofcs  might  have  pafled, 
not  only  to  and  from  JF'ffi  Smithfield^  hut  to  and  from 
other  places ;  fo  that  it  was  for  the  leflbr*s  intered  that 
a  fpectal  grant  was  intrbduced  as  a  reftridion. 

Rule  difcharged. 


Jtne%i. 


Hurst  v.  Holding* 


A  broker  pnr-  »yHIS  was  an  adiion  for  money  lent,  and  upon  an  aC- 
chafes  eooda  on      -*-  «       1       ♦t  ^         .  t     i-  .1  r  « 

commiflionat  a  count  ftated.     Upon. the  trial  of  the»caufe  at  the 

month's  credit,     Gmldhali  fittings  after  Hilary  term  i8l0|  before  Mans- 

and. pays  duties    field  d.^  the  proof  was,  that  the  Defendant,  who  re- 

•n     em,  an  ^ ^^^  ^^  Liverpool^  havinc;  written  to  the  Plaintiff  on  the 

fends  them  to  the      ,      ^  „  ,    r    v. 

place  of  the  pur-  7th  of  February  to  purchafe  nun   33  bags  of  damaged 

chafer's  abode,      5jir/f/ cottons   at    l^d.  'per  lb.,  to  be  paid  for  in  one 

conCgned  to  his    ^onth,  with  the  ufual  Eaji  India  Company's  allowance ; 
own  order:  The    ,     „,  .    .^  ,        .    .     ,        ,  r     .  \.    . 

Mler  being  fear-   the  Plam tiff,  on  the  mnth,  bought  cottons  for  lefs  than 

ful  of  the  pur-  the  price  named,  to  be  paid  for  in  one  month  j  and  at  the 
chafer's  credit,  ^^^^  of  the  Tale  paid  87/.  12/.  for  cuftom-houfe  du- 
b'^ok^T  Vl  ^*^*»  ^"^  ^*'*  more,  as  the  allowance  to  the  Enji  India 
the  arrival  of  the  Company,  and,  on  the  nth,  fent  the  cottons  to  the 
goods  till  the  Axe  Inn  in  Aldermanbury^  to  be  forwarded  by  the  Pad^ 
month's  credit  is  ^i^gton  Canal  to  Liverpool^  but  with  inftruftions  to  de^ 
liVcr  them  to  the  Plaintiff's  order.  They  were  for- 
warded on  the  18th  from  the  Axe.      Whitley^  who  had 


Whitley, 
fold  the  cottons,  afterwards  hearing  rumours  difadvan- 


exptred,  and  to 
tender  them  to 
the  buyer  on 
payment  of  the 
price,  where- 
upon they  are 

refufed.    Held  that  the  broker  can  neither  recoter  the  price,  duties,  or  commiilton, 
in  an  a6ion  for  money  paid. 

tageous 


Hurst 


IM  THE  FiFTISTH  YbAR  OF  GEORGE  III*  33 

tageous  tt>  the  credit  of  the  Defendant,  applied  to  the  i8ro, 

PlaintifF  to  ftop  the  cottons,  who,  in  confequence,  on 
Ae  27 th^  gave  diredions  at  the  Axe  Inn  that  the  cottons         "V. 
fliottld  not  be  delivered  to  the  Defendant  otherwife  than       HoLnmc. 
upon  payment  of  the  price.    The  perfon  who  .received 
this  order  wrote  to  his  agent  in  Liverpool  accordingly  on 
the  fame  day,  and  the  goods  did  not  arrive  in  Liverpool 
till  the  loth  of  Marchy  when  the  month's  credit  Mras 
expired.    The  carriers  at  Liverfool,  by  the  Plaintiff's 
dired^ion,  upon  the  day  after  their  arrival,  tendered  the 
cottons  to  die  Defendant,  upon  payment  of  the  money, 
but  he  refufed  to  accept  them  or  pay  for  them :  upon , 
which  the  Plaintiff,  who  hjid  in  the  mean  time  on  the 
1  ith  of  March  paid  Whitley  407/.  ixr.  4//.  for  the  price 
ef  the  cottons,  by  the  fame  agent  fold  them  on  the  19th 
of  May  by  au£!lion  at  Liverpool^  for  the  account  of  the 
Defendant,     tt  was  in  evidence,  that  the  Plaintiff  was 
in  the  praAice  oi^  buying  c6ttons,  as  broker,  for  the 
l)efendant  \  and  it  was  alleged  that  his  ufual  courfe  of 
dealing  was  to  (end  them  to  the  Axe  in  Aldermanhurjy  to 
be  forwarded  to  Liverpool  to  be  delivered  to  his  own  or- 
der.   This  a^ion  was  brought  to  recover  the  price  of 
the  cottons,  which  the  l^lamtiff  had  paid  to  Whitley  i  the 
duties  he  had  paid  at  the  cuftpm-houfe ;  the  allowances 
he  had  paid  to  the  Eafi  India  Company  ;  and  his  own 
commiilion    for   purchaling    them.        Mansfield  C.  J. 
thou^  he  was  not  entitled  to  recover  either  \  and  the 
jary»  under  his  direflion,  found  a  verdi£k  for  the  De.^ 
fendant,  with  liberty  to  move  to  enter  a  verdid  for  the 
Plaintiff  for  87/.  laA  the  amount  of  the  duties  paid  at 
the  cttftom-houfe,  if  the  Court  ihould  be  of  opinion  that 
he  was  entitled  to  recover  that  fum, 

Fa$ighanSe^t.  in  Eafiir  term  moved,  as  well  upon  the 

point  referved^  as  upon  Uit  groimd  that  tbt  plaintiff  waf 

Vo^  m.  D  entitlf  d 
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1810.  entitled  to  recover  the  commiflioni  which  he  had  earned 

V^'~7  ^  y>y  making  the  purchafc,  at  a  time  anterior  to  any  mif- 

t^.  conduft  in  himfelf,  and  which  he  could  not  forfeit  by 

Holding.  ^j^^^  happened  afterwards. 

Shepherd^  and  P^,  Serjts.,  on  this  day,  (hewed  caufe 
againft  the  rule  on  both  grounds  :  the  goods  being  bought 
at  a  month's  credit,  the  purchafer  is  entitled  to  infill 
upon  their  being  delivered  in  the  ordinary  courfe  of 
trade }  but  contrary  thereto,  the  goods  are  detained  by 
the  Plaintiff's  procurement  until  the  month  is  expiredy 
and  are  direfted  to  be  then  delivered  only  upon  payment 
of  the  price.  The  broker  is  not  entitled  to  his  commif- 
fion  unlefs  he  doe?  his  duty,  which  he  violates  by  ftop- 
ping  the  goods  from  coming  to  his  employer's  hands.  If 
Whitley^  of  himfelf,  without  the  aid  of  the  Plaintiff, 
had  flopped  the  cottons,  the  Plaintiff  might  have  re- 
covered;  but,  under  the  prefent  circumftances,  if  he 
were  agent  for  both  parties,  yet  if  he  forwarded  the  in- 
terefts  of  the  one,  by  facrificing  thofe  of  the  other,  he 
is  not  entitled  to  recover  commiffion  againft  the  latter* 
The  fame  reafon  prevents  his  recovering  the  duty,  for  if 
he  were  entitled  to  recover  it  againft  the  Defendant,  he 
would  receive  it  twice  over  \  for  he  is  already  repaid 
the  duties^  inafmuch  as  he  hte  fold  the  goods, 
increafed  in  value  by  the  amount  of  the  duties  paid, 
and  has  received  the  price,  and  therein  the  amount  of 
the  duties,  from  the  laft  purchafer.  Even  if  the  Defend- 
ant, and  not  the  Plaintiff,  had  prevented  the  bargain  be- 
ing completed,  the  Plaintiff  could  not  have  recovered 
commiilion,  which  is  not  due  till  the  Completion  of  the 
contra£i  ;  though  he  might  have  maintained  an  afVion 
againft  the  Defendant  for  preventing  him,  as  broker, 
from  completing  a  purchafe  upon  which  he  would  have 
been  entitled  to  commiffion. 

Vaughan 
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Vaugban  in  fupport  of  his  rule.  The  plaintiff  pays 
tfaefoms  of  87/.  12/.  for  the  duties,  and  61/.  for  al« 
lowances  to  the  Eajl  India  Company  on  the  loth  of  Ft*  'V. 

hruary^  upon  the  taking  the  goods  from  the  Iniia-^houfe^  -  HotosMo. 
in  the  doe  difcharge  of  his  duty,  in  purfuance  of  the  iiw 
ftru£lions  given  him  on  the  7th.  He  was  bound  to  pay 
thefe  (iims  ;  for  he  could  not  otherwife  get  the  cottons 
out  of  the  warehoufe.  He  was  on  that  day  therefore 
entitled  to  be  repaid  thefe  fums  \  it  was  a  veiled  right. 
On  the  I  ith  he  delivered  the  goods  at  the  Axe^  which 
was  a  delivery  to  the  Defendant,  whence  they  are  for* 
warded  on  the  i8th;  and  although  on  the  27th  the 
Plaintiff  gives  directions  at  the  Axe  that  the  goods  (hall 
not  be  forwarded,  yet  they  were  then  out  of  the  power 
of  the  carriers  there,  and ,  the  order  was  inoperative* 
No  a&ion  could  be  maintained  againft  the  Plaintiff  for 
mifcondud  ;  but  if  any  could,  yet  that  woidd  not  va^- 
cate  his  right  to  recover  thefe  debts  already  incurred  ; 
and  as  it  is  not  the  cpurfe  of  trade  for  brokers  to  charge 
intereft  on  the  fums  they  advance,  his  only  compenfatioh 
for  thefe  advances  is  in  the  ihape  of  the  commiflion, 
which  is  therefore,  due.  It  was  not  in  proof  that  the 
goods  were  ftopped  in  confequence  o(  the  imprudent 
order  given  on  the  27th,  and  fraud  is  not  to  be  in** 
f erred. 

Mansfield  C.  J.  I  do  not  know  that  the  Plaintiff  is  en- 
titled even  to  the  duties,  though  it  may  be  a  very  hard  cafe. 
For  what  is  the  cafe  ?  The  plaintiff  buys  cottons  according 
to  his  inftru£lions,  and  fends  them,  and  by  fome  accident 
they  do  not  fet  out  till  the  1 8th.  It  is  in  evidence  that  they 
were  ftopped  on  the  canal,  the  Plaintiff  fays,  by  the  fel- 
ler ;  but  if  fo,  the  feller  could  have  knov/n  where  to 
ftop  them  only  by  communication  with  the  Plaintiff: 
when  they  arrive  and  are  offered  to  the  Defendant  he 
will  not  tak^  them,  the  price  had  then  fallen.  The 
D  2  Plaintiff 
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i8id.  Plaintiff  writes  on  the  27th,  the  price  of  the  goods  not 
then  being  payable,  to  (top  them,  unlefs  upon  payment 
of  the  money.  I  have  no  note  of  any  evidence  that  the 
Plaintiff  had  previoufly  fent  to  Liverpool  other  goods  di* 
reded  to  his  own  order.  On  the  1 1  th  the  Plaintiff  pays 
voluntarily  for  the  goods,  not  in  confequence  of  any  di* 
re&bn  from  the  Defendant.  So  long  after  as  the  19th  of 
May^  the  Plaintiff  himfelf  takes  the  goods  and  fells 
them.  If  he  did  it  out  of  honor  to  fave  the  Defend. 
ant*s  credit,  the  utmofl  he  could  do  would  be,  on  paying 
WbttUy^  to  be  permitted  to  fue  the  Defendant  in  Whitley* % 
name  for  the  price  of  the  goods.  Inftead  of  that  he  payf 
the  money,  and  endeavours,  in  a  (hort  way,  to  recover 
for  money  paid.  Having  himfelf  taken  poffellion  of 
the  goods,  what  right  has  he  to  charge  the.commiffion  ? 
As  for  the  duties,  he  is  paid  them  in  the  increafed  price 
ef  goods  which  he  receives. 

Heath  J.  The  difficulties  under  which  the  Plainlff^ 
labours,  he  has  brought  on  himfelf  by  deferting  his  duty, 
as  a  broker. 

Lawrence  J.  It  was  admitted  by  the  Plaintiff's 
counfel,  that  if,  through  the  mifcondu  A  of  the  Plaintiff^ 
the  Defendant  does  not  get  the  goods,  the  Defendant  is 
not  bound  to  pay  for  them.  Now,  as  far  as  the  evidence 
goes,  it  appears  that  the  goods  arrived  on  the  loth  o£ 
March :  that  on  the  I  ith  the  Plaintiff  took  to  the  goods, 
and  afterwards  fold  them.  There  is  therefore  every  rea- 
fon  to  believe  that  the  non-delivery  was  occafioned  by  the 
aft  of  the  broker  -himfelf. 

Chambke  J.     Certainly  there  was  no  delay  m  making^ 
the  purchafe  j  but  the  delivery  at  the  jfxe  is  not  a  deli, 
very  to  the  Defendant ;  becaufe  the  Plaintiff  fends  them 
to  be  delivered  to  his  own  order,  and  befote  their  arrival 

at' 
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at  XftMv^^hle  fends  orders  that  thej  (hall  not  be  deli- 
vered to'  the  Defendant  till  the  time  of  credit  is  up  : 
haying  then  taken  the  goods,  how  can  be  poflibly  -re- 
cover either  for  commi(&on  or  for  the  money  paid  in  his 
^wn  wrong  for  the  goods  i 

Rule  difcharged* 


Lynch  and  Jones  v.  Hamilton.  Jwfe^t. 

'THIS  was  an  a£lion  brought  upon  two  policies  of  in-      An  Infurer  is 

furance  efFeaed  by  the  Plaintiff  Jtmes^  who  was  an  ^^".«*  ^<>  *^°"V 

infurance-broker,  for  himfelf  and  his  partner  the  Plain-  un^frwrkcrs  any 

tiff  Lynch.    The  firft  policy  bore  date  on  the  17th  of  intelligence  he 

September^  and  the  fecond  on  the  a6th  of  November  1808.  *»"•  '^^}^^  ^^f 

The  infurance  in  both  was  "  at  and  from  all  or  any  of  '^^^jj^,.  j,^  ^^ 

the  Canary  iflands  to  London,  with  leaye  to  carry  (imu-  infure  at  a!1»  and 

kted  papers,  and  the  King's  licence,  upon  any  kind  oP  *f  what  prr mium 

goods  or  merchandizes  on  board  the  good  ihip  or  yeflel,      _.    .      .* 

iay  (hip  or  fhips/'  yalued,  and  declared  to  be  <<  on  goods  f^^  xruc  or  falfe. 

as  intereft  might  appear,  at  ten  guineas/^  cent,,  to  re-      If  a  fliip  it  ad- 

.um  three  per  cent,  for  licence  or  arriyal."    The  PlaintiflFk  ^«tiftd  to  be  in 
^  _  ,  ■  -        ^  danger,  and  the 

declared  the  infurance  to  attach  on  goods  laden  on  board  ^f,jrer  efftAs  a 

theFriemf/btpf  j^nna Margaret f  and  Prefident.  The  declara-  policy  00  ftiip  or 

tion  averred  that  the  Plaintiff  was  interefted  to  the  amount  ^'P*'  knowing 
r«ii  .i-       1  .«.«       />        «t        t-r*/.    that  ihc  fhipMi 

of  all  the  money  mfured ;  and  further  ftated  that  the  Prefix  danger  is  one  of 

Jent  was  captured  on  the  i8th  oi  November,  and  that  an  them,  without 
average  lofs  was  fuftained  upon  the  goods  on  board  the  ft^*»"8  *^^  ^*P* 
Friend/Up  by  perils  of  the  feas^     The  latter  lofs  was  paid  concealment 
into  court.  v  hich  avoids  the 

policy. 

AJthough  the  rumour  was  falfei 

If  an  infurer  effe(5t8  a  policy  on  (h?p  or  fhip«,  knowing  their  names,  bnt  not  com- 
flmntcating  them,  y^7Ar^/<f  that  the  policy  is  void  ;  Aich  an  inAirnnce  being  tania» 
mount  to  a  repreCcntaiion  that  he  does  oot  kaow  by  what  (htps  the  goods  witt 

J>  3  Upon 
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1 8 1  o.  Upon  the  trial  of  this  caufe  at  the  Guildhall  fittings  after 

*_    -  laft  Hilary  term  before  Mansfield C.  J.,  it  appeared  that 

V.  the  Plaintiff  Jones  had,  in  Augufi  iSoS,  e{Ie£ted  a  policy 

HAMXbTON.  ^jjj  goods  by  the  Anna  Margaret^  by  which  (hip  he  ex- 
pe&ed  them  to  come  ;  but  in  confequence  of  inftruc- 
tions  from  Lynch^  who  was  then  at  Teneriffe^  dating 
that  the  goods  would  be  fent  home  in  (hip  or  (hips,  that 
policy  was  cancelled,  and  the  policy  of  the  17th  Sep^ 
iember  was  efFe£led.  Lynch  (hipped  this  adventure  on 
board  the  Friendjbipy  Preftdenty  and  Anna  Margaret  / 
and  himfelf  returned  to  England  by  the  Anna  Margaret ^ 
which  failed  before  the  Pre/ident.  Finding,  on  his  arri- 
val, that  the  policies  then  efFeAed  fell  (hort  by  4000/.  of 
the  whole  amount  of  his  intereft,  he  caufed  Jones  to  ef- 
fe£t  the  policy  of  the  26th  of  November.  The  follow- 
ing paper  was  polled  up  in  a  confpicuous  part  of  Lloyd's 
coffee-houfe  on  the  aid  November y  and  continued  there 
till  the  time  of  effefting  the  policy.  *«  The  Howard, 
*'  Marfi  mafter,  arrived  off  Dovery  from  Tcneriffe.  Off 
<^  the  Salvages,  on  the  27th  day  of  OSbber^  being  one 
^«  day's  fail  from  Lancerotto,  (he  fell  in  with  the  Pre^ 
«*  Jident,  Owings  mafter  :  (he  obferved  the  Prefident  near 
<<  on  the  larboard  bow:  (he  appeared  labouring  much,  and 
.  <'  to  be  very  leaky  and  deep  laden."  Jones  at  that  time 
knew  the  Prefident  to  be  a  (hip  on  board  of  which  pai't 
of  the  goods  infured  was  laden,  and  had  the  bills  of  lad- 
ing in  his  poffeflion.  He  did  not  communicate  to  the 
underwriter  this  circumftance,  nor  the  letter,  which 
was  pofted  up,  and  which  he  had  feen  :  but  the  letter 
was  notorious,  and  the  Defendant  had  equal  opportu- 
nities with  himfelf  of  feeing  it,  Owings,  the  captain,  be* 
ing  called,  proved,  that  on  the  i8th  of  November  hid 
ihip  the  Prefidenfyf^s  captured  by  a  French  privateer  at 
the  back  of  the  Ifle  of  Wighty  being  then  perfe£Uy  in 
good  time  :  that  on  the  27th  of  OSlober,  when  he  faw  the 

Howard, 
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H9v;ari^  Mar/b  matter,  tlie  Prefident  was  in  good  order, 
perfeSly  fea-worthy,.  and  neither  leaky  nor  deeply  laden, 
and  that  he  had  no  coijnmunication  whatever  with  the 
Howard.  SiepberdScTjt.,  for  the  Defendant,  contended 
that  the  Plaintiff  could  not  recover  upon  this  fecond  poli- 
cy, for  that  he  ought  to  have  communicated  to  the  under- 
writer both  this  paper  and  the  faft  that  the  Prefident  was 
covered  by  the  policy  j  and  urged  that  tlie  concealment 
of  either  of  thefe  circumftanccs  would  avoid  the  con- 
tza£t.  One  of  the  jury  raifed  the  queilion  Mchether  a 
policy  could  legally  be  effe£ted  on  (hip  or  (Iiips,  without 
naming  them,  if  they  were  then  known  to  the  infurer  \ 
to  which  his  Lordfliip  anfwered,  that  it  had  never  yet 
been  decided  that  a  policy  was  void  on  that  ground 
alone  :  but  he  left  it  to  the  jury  whether  the  intelligence 
contained  in  the  letter  was  not  material  to  be  communi- 
cated to  the  underwriter ;  and  whether  that  communica- 
tion had  been  made.  The  jury  found  a  terdi^  for  the 
Defendant. 


i8io. 
Lynch 

V. 

Hamiltok. 


Vaughan  Serjt.  in  Eafter  term  obtained  a  rule  ;i^  to  fet 
afide  this  verdid  and  to  enter  a  verdiA  for  the  Plaintiff^ 
or  have  a  new  trial.  {^Mansfield  C.  J.,  upon  the  motion 
for  the  rule,  obfcrved  that  there  was  no  evidence  or  fuf- 
picion  of  a£^ual  fraud  in  this  cafe :  but  the  jury  were  of 
opinion  that  if  a  man  knew  by  what  (hips  his  goods  were 
coming,  it  was  fraudulent  to  infure  on  (hip  or  (hips ;  and 
the  reafon  is  obvious,  for  if  the  Prefident  had  arrived 
fafe,  and  another  (hip.h^d  been  loft,  the  Plaintiff  would 
have  applied  his  policy  on  (hip  or  fliips  to  the  veffel 
loft.  LaHvrence  J.  thought  it  worthy  of  conlideration 
whether,  when  a  perfon  infures  on  (hip  or  (hips,  it  is 
not  equivalent  to  a  reprefentation  that  he  does  not  know 
the  (hips,  and  if  he  does  know  them,  whether  it  fhay  be 
deemed  to  amount  to  a  mifreprefentation  \  for  if  the 

D  4  under- 
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xSio. 


underwriter  were  not  thus  mifledf  he  wpul4  Inquire  iht 
(take  and  condition  of  the  Qiips.] 

Shepherd  and  Lensy  Seijts.,  in  (hewing  caufe  agamft 
fhe  rule,  obfer? ed  that,  although  it  had  never  yet  been 
decided  that  an  infurer,  knowing  the  name  of  the  (hip 
by  which  his  goods  are  coming,  is  bound  to  communicate 
it  at  the  time  of  infuring,  yet  fince  the  words  of  this 
policy  indicate  a  ftudious  concealment  of  the  name  of 
the  (hip  when  the  plaintiff  had  the  power  to  diiiclofe  \U 
that  was  in  efied  a  mifreprefentation,  for  it  was  equivar 
lent  to  an  aflertion  that  the  plaintiff  did  not  know  by 
what  (hip  or  (liips  the  goods  would  come ;  and  under 
thefe  circumftances  it  might  be  r^ht  to  fay,  that  the 
Plaintiff  could  not  infure  on  (hip  or  (hips :  but  the  jury 
did  not  proceed  merely  on  the  ground  of  this  abftraS  • 
notion  which  they  had  conceived  of  the  lawf  but,  afte^ 
their  attention  was  called  by  his  Lord(hip  to  the  parti- 
cular application  of  the  law  to  the  prefent  cafe,  they  de-: 
cided  on  the  ground  that  an  infurer  is  bound  to  inform 
the  underwriters  of  all  that  he  knows  which  cs^  be 
deemed  material  to  th^  fubje£t  infured }  and  in  this  cafe 
the  Plaintiff  poffeffed  the  intelligence  that  bis  (hip  was 
deep  and  leaky,  yet  he  does  not  conununicate  it.  The 
cbje£tiQn  is  not,  in  for^t  that  he  did  not  diCpIofe  that 
the  Preftdeni  was  deep  and  leaky,  for  the  foucces  of  that 
information  were  equally  open  to  both  parties,  but  that 
he,  having  feen  the  ftatement  of  the  condition  of  the 
Frejidenty  did  tK>t  communicate  to  the  underwriter  that 
the  Prefident  was  one  of  the  (hips  to  be  infured.  If  the 
infurance  had  been  effe&ed  on  the  Prefident  by  name> 
and  the  plaintiff  had  bieea  informed  that  (he  was  deep 
and  leaky,  it  is  quite  clear  that  he  oug^kt  not  to  haye  \x\^* 
fated  without  difclofing  that  information ;  the  not  di£« 
doiing  what  (hip  the  Plaintiff  meant  to  infure,  iff  pre- 
cifely  the  fame  thing  in  its  confcquences  as  i(  he  had 

fpe^ir 
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Ipecifically  infared  the  ttif  PrefiJent,  and  had  concealed  i8io« 

what  he  knew  of  her  condition ;  and  it  is  immaterial       \    ^    ^ 
whether  the  information  be  true  or  falfe.     Dicofiay^  ^. 

Saufdretty  a  P.  Wnu.  170.,  where  one  hamg  a  doubtful  Hamiltqk, 
account  that  a  (hip  defcribed  Uke  his  was  taken*  infured 
her  without  informing  the  underwriters.  Lord  Maccles^ 
JUUj  Chancellor  J  he)d,  that  he  ought  to  hare  difclofed  to  % 
them  what  intelligence  he  had  of  the  Qiip's  being  ii^ 
danger,  and  which  might  induce  him,  at  leaft,  to  fear^ 
that  it  was  loft,  though  he  had  no  certain  account  of  it  | 
for  if  this  had  been  difcovered,  it  is  impoi&ble  to  think 
that  the  infurers  would  have  infured  the  (hip  at  fo  (mall 
a  fr^tmum  as  they  had  done,  but  either  would  not  have 
iafured  at  all,  or  would  have  infifted  on  a  larger /r«« 
mnmr,  fo  tiiat  the  concealing  of  this  intelligence  was  a  ' 
fiaud.  Tet  that  intelligente  was  doubtful,  a  &r.  1 183. 
Seaman  y,  Finvereau,  at  Guildhall:  the  Plaintiff's  agent 
received  a  letter  to  thiseffed:  «  On  the  lathofthiii 
*S  month  I  wa4  in  company  with  the  (hip  Dayf  /  at  xz 
<*  in  the  night  loft  fight  of  her  all  at  once :  the  captain 
*S  fpoke  to  ine  the  day  before,  that  be  was  leaky  \  and 
<<  the  ne^t  day  we  had  a  hard  gale."  This  letter  waa 
not  communicated  to  the  underwriter;  and  although  the 
ibip  continued  her  voyage  till  the  19th,  and  was  then 
captured,  L^eC  J.  held,  that  the  agent  ought  to  have 
difclofed  the  letter,  for  either  the  defendant  would  not  ' 
have  underwritten,  or  would  have  infifted  on  a  higher 
premium.  And  each  party  ought  to  know  all  the  ciri 
cumftances.  |n  the  cafe  of  Willes  v.  Ghvery  i  Ntw. 
Rep.  14.,  the  contents  of  a  letter  which  ftated  the  pro-*.. 
haUe  time  of  the  (hip's  failing,  were  withheld  from  the 
underwriters,  and  although  that  expe£tation  was  no( 
cprre£l,  as  (he  (hip  did  not  fail  for  a  fortnight  afterwards, 
^et  the  withholding  the  intelligence  was  deemed  tqt 
^tiate  the  policy.  In  a  late  cafe  of  Becituaite  y.  Naln 
ff-Qve,  tried  at  GuUdhall^  the  Plaintiff  had  <;oncealed  froiq 

the 


4%  CASES  IN  TRINITY  TERM 


Lynch 


i8xo.         the  underwriters  the  h€t  that  he  had  received  a  letter 
from  the  Cape  o/GoodHope^  dating  that  there  then  were 
"vf  two  or  three  French  privateers  in  thofe  feas  (  and  upon 

Hamilton,      ^j^^  ground  of  that  concealment  he  was  nonfuited^  and 
never  moved  for  a  new  trial. 

Vatighan  and  PeHj  Serjts.,  contrh.  There  are  two  quef- 
tions  in  this  cafe  j  firft,  whether  the  Plaintiff  is  abfolutely 
bound  to  difclofe  the  name  of  the  (hip  if  he  happens  to 
know  it  when  he  eflfefks  the  policy  \  and  fecondly,  whether 
he  is  bound  to  difclofe  every  idle  rumour  that  comes  to  his 
ear.  The  jury  did  not  proceed  on  the  ground  that  the  com- 
munication of  this  letter  was  material;  for  when  the  Plain- 
tiff's counfel  would  have  argued  that  in  his  replyj  they 
flopped  him;  and  they  decided  wholly  on  the  ground  that 
the  Plaintiff,  who  knew  the  names  of  the  vcffels,  had 
infured  on  ftiip  or  (hips  without  difclofing  them.  There 
is  nothing  in  the  terms  of  the  fecond  policy  which  in- 
dicates fraud,  as  it  has  been  fuppofed ;  it  only  follows 
the  phrafe  of  the  former  policies,  which  were  effefted 
<«  on  the  good  (hip,  fay  fliip  or  (hips,"  long  before  this 
letter  was  received.  It  was  impoffible  that  in  this  cafe 
the  concealment  of  the  names  could  be  made  an  inftru- 
ment  of  fraud,  for  all  the  former  policies  had  been  ef- 
fe£led  on  ihip  or  fliips,  and  this  was  only  an  enlargement 
of  the  fame  rifle,  and  on  whatfocver  fl.ip  the  lofs  might 
have  happened,  all  the  underwriters  on  all  the  policies 
muft  have  contributed  to  bear  it.  To  infure  the  refidue 
of  the  intereft  in  the  fame  terms  after  one  (hip  was  ar- 
rived, was  rather  a  proof  of  good  faith.  The  produce 
was  not  (hipped  on  board  the  Prejident  only,  nor  does  the 
policy  apply  to  that  (hip  alone,  but  equally  to  the  Anna 
Margaret  and  FnendJlAp^  one  of  which  arrived  fafe,  and 
the  other  fuftained  only  a  trifling  average  lofs.  The  cafe 
might  be  different  if  there  were  any  pretence  to  fay,  that 
the  concealment  of  the  name  of  the  (hip  was  fraudulent ; 
J  but 
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but  that  fa£t  has  not  been  found  by  the  jury,  nor  was  it  18 10. 

even  fuggefted  at  the  trial.  It  is  natural  to  fuppofe  that, 
when  an  underwriter  fubfcribes  a  policy  on  (hip  or  *"^, 
fliipsj  fince  the  net  is  fpread  fo  wide  as  to  include  the  Hamiltoii* 
riik  upon  every  veflel  wherein  any  of  the  goods  can  pof- 
fibly  be  laden,  he  will  require  a  higher  premium  than 
when  it  is  confined  to  the  mifchances  that  may  befal  a 
fingle  veflel:  and  (ince  the  ihcreafe  cf  premium  compen- 
lates  him  for  the  more-  extended  rifk,  it  is  unnecefiary  to 
give  him  the  advantages  which  reafonably  enough  attend 
an  infurance  effe£led  at  a  lower  premium.  As  to  the 
fecond   point,   the   underwriter  may  prudently  abftain  « 

from  communicating  any  rumours  he  may  hear,  for  the 
very  reafon  that  has  been  afligned  as  obligatory  on  him 
to  difclofe  them,  becaufe  the  difclofure  would  increafe 
his  premium.  It  may  be  admitted  that,  by  the  con-  , 
cealment,  he  takes  the  additional  rilk  on  himfelf  j  if  the 
reports  are  true,  the  infurance  is  gone,  but  if  they  arc 
£alfe,  the  infurance  ftands  unaiFeded.  In  two  of  the 
cafes  which  have  been  cited,  there  were  not  mere  ru- 
mours, but  fadis  had  a£lually  happened  which  were 
never  difclofed.  It  is  to  be  coUedied  from  the  cafe  of 
Decofia  V.  Scandrett,  that  the  (hip  was  really  captured,  as 
it  was  reported,  and  it  being  captured,  the  Plaintiff, 
who  had  taken  on  him  this  rilk,  loft  his  infurance.  In 
die  cafe  of  Seaman  v.  Fonnereatty  it  may  fairly  be  inferred 
that  the  ihip  was  in  the  ftate  defcribed,  from  the  language 
of  the  report,  which  adds,  «*  the  (hip,  however,  conti- 
y  nued  her  vopge  till  the  19th.'*  This  cafe,  too,  is 
very  diftingui(hable  from  that  of  Willes  v.  G/over,  for 
there  the  plaintiff  accompanied  his  order  to  make  the 
infurance  with  dire£lions  to  conceal  the  expe£ted  time 
of  failing.  In  all  the  decided  cafes  the  intelligence  to  be 
communicated  has  been  addreffed  to  the  Plaintiff  or  his 
agent,  and  might  and  ought  to  have  been  difclofed  by 
them.    Here  the  letter  was  not  addreffed  to  the  Plaintiff 

or 
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1810.  or  his  agent;  fomc  enemy  might  hatre 'put  it  up  for 

'^  ~-'"  -^       purpofes  injurious  to  the  Plaintiff ;  and  at  the  trial  it 

V.  was  proved  that  the  rumour  was  unfounded.     If  every 

Bamiltoii.      rumour  is  to  be  noriced»  underwriters  might  obtain 

great  advantages  by  themfelves  pofting  up  notices  that 

,    fliips  were  in  danger.     Both  inftances  of  concealment, 

therefore^  were  perfeftly  innocent.    [^Mansfield  C.  J.  It 

certainly  does  not  appear  in  what  light  the  jury  confi- 

dered  the  concealment  of  the  name  of  the  ihip :  they 

may  have  confidered  it  ia  two  views ;  (irfti  as  a  wilful 

and  fraudulent  concealment ;  fecondly,  as  an  inftance  of 

the  bad  confequences  of  infuring  on' (hip  or  fliips,  when 

the  (hip's  name  was  kilown.] 

Car.  adv.  vulU 

Mansfibld  C.  J.  now  delivered  the  opinion  of  the 
Ck>urt. 

After  having  recapitulated  the  fads  of  the  cafes,  he 
obferved  that,  no  doubt,  upon  eftabliflied  principles,  a 
perfon  infuring  is  bound  to  communicate  every  intelli- 
gence he  has,  that  may  ztkGt  the  mind  of  the  under- 
writer in  either  of  thefe  two  ways ;  firft,  as  to  the  point 
whether  he  will  infure  at  all ;  and  fecondly,  as  to  the 
point  at  what  premium  he  will  infure.  Is  this  paper 
then  a  piece  of  intelligence  of  that  defcription  ?  It  ftates 
that  the  Preftd-nt  had  been  feen  near  the  beginning  of 
)ier  voyage,  deeply  laden  and  leaky.  In  this  cafe,  the 
infurance  being  made  on  ihip  or  fhips,  this  paper  would 
"^  <:onvey  to  all  thofe  whd  knew  that  the  goods  were  ott 

board  the  Prefidettt^  the  intelligence,  that  the  veffef 
which  was  bringing  the  goods  was  deeply  laden  and 
leaky,  but  it  could  not  convey  that  idea  to  thofe  who 
knew  not  where  the  goods  were  ;  this  paper,  therefore^ 
could  not  convey  to  the  underwriters  any  knowledge 
that  the  fliip  infured  was  deeply  laden  and  leaky ;  but 
it  did  to  Jones ^  for  he  knew  pn  board  wha^t  Qiip  the  good^ 

wew 
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were  laden.  This  made  the  difference  in  the  ftate  of 
their  information  j  and  the  withholding  of  the  (hip's- 
nameSj  kept  the  underwriters  completely  in  the  dark,  as 
to  any.  notice  that  the  (hip  infuied  was  deep  and  leaky. 
The  queftion  therefore  is,  whether  the  Plaintiff',  fiSefk" 
ing  an  infuratice  under  this  difparity  of  condition,  is  en- 
titled to  recover.  I  cannot  diftingui(h  this  from  the  cafe 
of  Seaman  y^  FonnereaUf  whei'e  a  letter  received,  ft^ted 
that  the  veflel  infured  had  been  feen  in  the  night  leaky, 
and  had  difappeared  the  next  day ;  and  though  that 
rumour  was  falfe,  inafmuch  as  the  (hip  kept  her  courfe» 
and  was  afterwards  captured,  it  was  held  that,  for  want 
of  that  difclofure,  the  underwriters  were  not  liable. 
We  do  not  now  decide  on  the  point,  that  a  party  cannot 
infure  on  (hips  or  {hips  when  he  knows  on  board  what 
ihip  his  goods  are  laden,  although  the  jury  thought  that 
was  a  proper  ground  for  a  nonfuit,  but  we  decide  on  the 
ground  of  the  adjudged  cafes,  applied  to  the  circum- 
fiances  of  the  prefent  a£iion,  namely,  that  the  Plaintiff^ 
did  not  communicate  this  rumour,  fo  prejudicial  to  the 
iafety  of  the  ve(rel>  when  be  him(elf  knew  it,  at  the  fame 
time  underftanding,  ^  we  do,  that  the  rumour  was 
groundlefs. 

Rule  difcharged« 


l8io. 


Lynch 

tr. 

Hamiltom. 


Hill  v.  Townsend. 


June  at. 


OHEPHERD  Serjt-  moved  for  a  rule  that  the  Plain- 
tiff in  this  a£iion,  which,  upon  the  trial  at  Coventry^ 
lad  been  referred  by  an  order  of  nifi  priusy  might  enter 
up  judgment  purfuant  to  the  award,  upon  an  affidavit 
that  the  arbitrator  had  made  fuch  an  award,  and  had 
fent  it  the  Pbintiff 's  attorney,  Vho  was  npw  dead,  and 
that  the  award  was  not  to  be  found  among  his  papers  or 

7  elfe- 


Jf  an'  award  is 
loftt  the  Court 
will,  neverthelcfSf 
permit  judgment 
to  be  entered 
accordingly, 
upon  affidavit  o( 
its  contents. 
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1 8 1  o.  dfewhere.    The  original  draft  of  the  award  was  annexed 

^"'r,  ^      ^        to  the  affidavit. 
Hill 

V, 

Town  SEND.  The  Court  granted  a  rule  nifij  and  no  caufe  being 

fhewn,  It  was  afterwards  made 

Abfolute. 


Juneii.        Clarke  v,  Hoppe  and  Wontner,  Bail  of 

^  /^..^  •r//.  Wilson. 

/^   " 

If  an  aftion  be     T^EST  Serjt.  had  on  a  former  day  obtained  a  rule  mfi 

.  th™Dcfcndant  ^^^  fettijig   afide   the   proceedings  in   this   aftion 

become  bank-  againft  the  bail,  under  the  following  circumftances.   The 

rupt  and  obta'm  Defendants  became  bail  for  Wilfon  in  the  original  aflionj 

his  certificate,  j^^  Michaelmas  term   1808;  a  commiffion  of  bankrupt 

permit  judgment  lAued  againft  Wilfon  on  the  26th  oi November  1808  :  the 

to  be  figned  for  bankrupt  obtained  his  certificate  on  the  20th  of  January 

want  of  a  plea,  1809,  not  having  then  pleaded.     The  PlaintiflF  had  ap- 

Pl^'^nr*^  oceed  P^^^^  ^^  ^^  commiffioners  to  be  permitted  to  prove  his 

againft  the  bail,  debt  under  the  commiflfion,  but  they  would  not  allow 

the  Court  wiU  j^jj^  .  however,  they  allowed  him  to  enter  his  claim  un- 

lia'l   n  motion.  ^^^  ^^  commiffion,  and  recommended  to  him  to  proceed 

AndyJw^/tf,  that  in  his  aftion.     In  June    1809,  the  Plaintiff  figned  an 

tbey  could  in  no  interlocutory  judgment  for  want  of  a  plea,  and  had  fince 

mode  take  a  •      executed  a  writ  of  inquiry,  fiffned  final  iudement,  fued 
▼antageofthe  .      -  .  ^\    ^  .,,,.«. 

bankruptcy  and    ^^^  writs  of  execution,  and  proceeded  regularly  againft 

certificate.  the  bail. 

Vaughan  Serjt.  on  a  former  day  in  this  term  (hewed 
caufe.  Wilfon  might  have  availed  himfclf,  in  the  ori- 
ginal a£iion,  of  his  bankruptcy  and  certificate  by  pleading 
it  5  but  having  neglefted  fo  to  do,  and  having  permitted 
all  the  cofts  of  the  fubfequent  proceedings  to  be  in- 
curred, he  has  loft  his  opportunity,  and  the  bail  cannot 

be 
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be  ill  a  better  condition  than  their  principal.     If  the  bail  i8io« 

could  at  this  moment  furrender  their  principal,  he  would 
not  be  entitled  to  his-  difcharge»  for  his  relief  is  only 
under  the  a£l  of  5  Geo.  2-  c.  30.  /  13.  which  ena^is  Hofh. 
that,  *<  if  any  bankrupt,  who  fhall  have  obtained  lus 
^  certificate,  and  fuch  certificate  (hall  have  been  allowed 
«<  and  confirmed  as  by  that  zGt  is  dire£led,  fliall  be  Uken 
*<  in  execution,  or  detained  in  prifon,  on  account  of  any 
*^  debt  owing  before  he  became  a  bankrupt,  by  reafon 
^*  that  judgment  was  obtained  before  fuch  certificate  was 
*<  allowed  and  confirmed,"  the  Court  may  order  him  to 
be  difcharged  :  but  if  the  principal  in  this  cafe  were 
furrendered,  he  would  not  be  taken  or  detained,  «  by 
'<  reafon  that  judgment  was  obtained  before  his  certlfi- 
'<  cate  was  allowed,"  for  he  had  his  certificate  long  be- 
fore judgment,  and  before  plea  pleaded,  and  might  have 
pleaded  it ;  and  thefe  circumftances  arifing  long  before 
the  late  ftatute  496^.  3.  r.  lai.  was  pafled,  it  is  unne- 
ceflary  to  confider  whether  the  cafe  could  be  aiFedted  by 
any  of  the  enactments  therein  contained. 

Bffi  in  fupport  of  his  rule.  The  bail  are  entitled  to 
relief  in  this  cafe.  The  objeftion  to  this  is  a  furprize  ; 
for  it  was  confidered  as  of  courfe  that  the  bail  w6uld  be 
tlifcharged.  Beddome  v.  Holtrooi,  i  Bof,  ^  Pull.  450.  n. 
Where,  mfcire  facias  againft  the  bail,  they  pleaded  ge- 
nerally that  their  principal,  after  judgment  recovered,  and 
before  iSxt  fare  facias  iffiied,  became  a  bankrupt  and  ob- 
tained his  certificate,  which  was  allowed  before  the  re- 
turn of  the  fcire  facias  5  though  the  Court,  on  demur- 
rer, held  that  the  general  plea  was  given  only  to  the 
bankrupt  himfelf,  and  even  doubted  whether  the  bail 
could  in  any  way  plead  the  bankruptcy  and  certificate  ; 
yet  Builer  J.  faid,  that  might  afford  ground  for  the  Court 
to  relieve  on  motion.  i  Bof.  (f  Pull,  i  $0.,  Doneily  r. 
Dunn.      But  as  the  bail  here  were  not  fixed  before  the 

certificate 
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1610.  certificate  obtained,  they  cannot  be  fixed  after  it*    TKe 


Clarke 


bail  in  the  prefent  cafe  had  no  notice  that  the  adion  was 
v^  proceeding  ;  neither  ought  they  to  be  precluded  of  their 

HorPE.        relief  by  the  laches  of  the  Defendant,  who  might  hare 
pleaded  his  certificate^ 

Mansfield  C.  J.  In  ^Very  cafe  the  b^U  piit  theni* 
felves  in  the  hazard  of  fuffering  by  th^  folly  and  negli- 
gence of  the  Defendant ;  and  although  the  common  rule 
is  that  if  the  bail  is  not  fixed  before  (Certificate  obtained, 
they  are  difchargcd  :  yet  here  thete  has  been  a  negle£t  to 
plead  the  certificate. 

Heath  J.  It  is  the  bufin^fs  of  the  bail  to  watch  the 
proceedings* 

LAWRfiKCG  J.  If  the  bail  will  fearch  the  files  of  the 
Court  they  will  find  a  writ  of  capiat  adfatisfaciindum  re» 
turned  mbilf  which  is  notice  to  them  that  the  PlatntiflF 
intends  to  proceed  againft  thern^  And  are  not  the  bail  in 
all  cafes  bound  and  benefited  by  the  defence  of  their 
principal  ?     Is  it  not  their  bufinefs  to  watch  him  ? 

The  Court  direfled  that  the  cafe  ihould  ftand  over,  in 
order  that  the  parties  might  fearch  for  precedents  in  fimi-- 
lar  cafes. 

On  this  day  the  matter  was  again  moved.  The 
counfel  produced  no  precedents :  but  Bijl  faid  it  was 
an  application  to  the  equitable  jurifdidlion  of  the 
Court. 

MahsfieldC:  J.  We  will  let  in  the  bail  to  try  the 
right  in  the  original  a£tion,  in  an  iflue  \  the  Defendants 
undertaking  not  to  fet  up  tlie  bankruptcy  and  certificate 
asa  bari  and  the  bail-piece  in  the  mean  time  to  ftand  as 
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*  fecttrityi  the  confideration  of  cofts  to  be  referred  till         18 10. 
after  cbe  trial  of  the  iflue  i  and  the  rule  in  the  mean 
Ane  to  ftand  enhnged. 

Lawrence  J.  faid  that  he  had  made  enquiries  of 
Matter  Fojier^  and  that  the  cafe  had  not  been  known  to 
occur  In  the  Court  of  Kin£s, Bench  i  that  in  the  iflue  the 
bail  were  to  be  Defendants,  and  the  Plaintiff  here  was  to 
be  Plaintiff  in  the  iffue,  and  was  to  aver  that  fo  much 
moiiey  was  due  and  owing  \  and  the  bankrupt  was  not 
to  be  examined  as  a  witnefs. 

Chambre  J.;  This  IS  a  very  nice  queftion,  and  it  is 
the  firft  time  It  ever  came  before  the  Court :  we  cannot 
therefore  give  cofts  now.  They  muft  ftand  over  for  fur- 
ther conCderation. 

Rule  enlarged.  ' 


m 


NojCBS,  Plaintiff ;  Sj^yles,  Widow,  Deforceant        j^m^  ^j, 

TENS  Seijt.  moved  that  the  acknowledgment  of  a  fine     j^jj  g„^,  ^^ 

might  be  amended  by  ftriking  out  the  place  men-  knowlcdg^d  to 

tioned  in  the  caption.    It  was  exprcffed  to  be,  and  was  in  ^^J^^^^fi^r  muft 

faa^  Uken  and  acknowledged  at  the  houfe  of  J.  Ptmdt,  ^iS^^^lf^^^^^ 

commonly  known  by  the  name  *of  Perrcffs  Hotels  in  «  ferjeant»  if 

BrotkflreH^  In  the  parilh  of  &.  George^  Hanover-fyuare^  there  is  a  judge 

in  the  county  of  Middle/ex^  on  the  7th  of  Jurte  18 10,  ""V'^"'     • 

V    ^  ..  '      .^  *       .  t       1.        And  if  It  be    ^ 

before  two  ordinary  commiffioners  therein  named  :  the  acknowledged 

premifes  were  in  the  county  of  Salop.     The  conufor  was  before  any  other 
of  the  age  of  83  years,  and  had  fince  returned  into  the  coinmiffionert,  it 
county  of  Salep^  and  there  was  fome  apprehenfion,  from  JJhcthc^kaDocar 
the  ftate  of  her  health,  and  her  advanced  period  of  life,  by  the  caption 
that  it  might  not  be  pra£^icable  to  procure  another  ac-  -^^at  it  was  ac. 
knowledgment  by  her  in  that  county.    It  was  pointed  J^^j'*^!***  *" 
Voi-UI-  E    .  out     Or  not 
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1 8 Id.  out  by  the  judge's  clerk  as  an  irregularity,  that  the  co« 

^Jp^""*^        nufor  being  in  fFffimin/ter,  it  was   neceflary  that  flie 
V.  ihould  perfonally  appear  before  a  judge  to  acknowledge 

Sttlis*  j^^  2,^/1/  contended  that  if  the  defeft  ceafed  to  appear 
on  the  caption^  there  would  be  no  obje^lion^to  the  fine^ 
for  the  ftate  of  the  conufor's  health  was  fuch,  that  if 
(he  were  ftill  in  fF'efifniffJlerOne  could  not  appear  before  a 
judge,  either  in  court  or  at  chambers ;  and  moreover,  the 
rule  of  Court  requiring  perfonal  appearance  generally 
was  undprftood  by  prafiioners  to  relate  only  to  fines  le* 
▼ied  in  term  time,  not  in  the  vacation :  and  upon  en- 
quiry among  practitioners,  it  appeared  that,  in  point 
of  h&f  it  was  ufual  to  take  the  acknowledgments  of 
fines  by  dedimus  as  well  in  Weftminfter  as  in  the  country : 
aind  as  well  when  there  are  judges  in  town  as  when  there 
are  none.  The  claufe  quia  agrotat  was  in  ufe  as  w.ell 
in  the  cafe  of  the  conufor  refiding  in  JFefiminfier,  but 
not  being  well  enough  to  come  down  to  Wefiminfter^haU, 
as  of  one  refiding  at  a  diftance. 

The  Court  adjourned  the  decifion  of  the  point  to  this 
day,  when  they  were  clear  that  the  amendment  could 
not  be  permitted ;  and  that  if  it  were,  the  fine  would 
ftill  continue  irregular.  As  to  the  fuppofed  pra^ice,  if 
an  acknowledgment  is  taken  before  the  chief  juftice,  no 
dedimus  is  necefTary  \  if  the  acknowledgment  is  taken 
before  a  puifne  judge,  or  a  ferjeant,  a  dedimus  dire£led  to 
them  is  necefikry  :  but  the  difference  is,  that  while  a  judge 
is  in  town  no  dedimus  can  be  direded  to  any  othcif  com- 
miffioners ;  and  that  if  the  acknowledgment  be  taken  be- 
fore a  judge  or  a  ferjeant,  a  dedimus  to  authorize  it  may 
iflTue  afterwards ;  but  in  the  cafe  of  all  other  commiffioners 
the  dedimus  mult  ifliie  before  the  acknowledgment  taken* 
The  fine  was  irregularly  taken  in  the  firft  inftance,  be- 
ing in  direft  contradi£lion  to  a  ftanding  rule  of  the  Court, 

and 
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and    the   parties  fought  to   cure  it  by  requefting  the  l8|o. 

Court  to  fandion  a  fraud  on  their  own  rule. 


X^took  nothing  by  his  motiom 


NoKSB 

V. 
STYl.lt. 


[IN  THE  EICHEQUER-CHAMBERJ 

SaxelBy  Vu  M0OR4  June^^. 

n^INDAL  moved  that  the  clerk  of  the  errors  faiight      Upon  a  writ  oC 
compute  the  intereft  on  the  fum  rccdVered  by  the  ^"'or  being  noa- 
judgment  affirmed  in  this  cafe:  the  aftion  in  the  court  P*"<^ficd,if  the 
below  was  for  goods  fold  and  delivered,  but  his  affidavit  ^^^  court  below 
flated  a  letter,  written  by  the  Plaintifi^  in  error,  foon  was  not  a  debt 
after  the  trial,  in  which  he  admitted  ^hat  ."  he  conceived  which  carried 
that  the  accounts  between  the  Plaintiff  and  Defendant  '"jj^creft,  the 
were  finally  clofedby  the  verdifl:  of  the  jury  ;"  whenca  ^jn  ^^^  ^jj^^ 
the  Court  could  infer  that  the  writ  of  error  was  brought  intereft  on  the 
only  for  delay.     Miller  v.  Coufms^  2  Bof.  i^  Pull.  329.  ^""^  recovered' 
The  Court  feeing  it  was  in  effed,.  though  not  exprefsly  *>y/5«J"f^'"?«t, 
adraitted  by  the  attorney  for  the  Plauitiff  m  error,  that  tinaiy  proved, 
delay  was  the  objeft  of  the  writ,  refufed  to  ftay  «xecu*  or  admitted,  that 
ti(Hi  pending  a  writ  of  error   brought;  and  the  prac->  the  writ  of  error 
tice     of  the    King's    Bench   is  the   fame.      Lawtx.  JJJ«  ^^on^ht  for 
^mith^  4  r.  R.  436.  n.      And  wherever  the  Courts  be-      Although  there 
low  would  refufe  to  ftay  executions,  this  Court,  on  af>  are  ftrong  dr- 

firmaace,  wiU  give  intereft.  cumftanccs  from 

^  which  It  may  be 

inferred  that  it 

Mansfield  C.  J.     Certainly  the  law  is  rather  in  an  ^"  brought  for 

odd  ftate  in  this  refpeft.     Th^  Courts  will  not  ftay  an    ^'^^^  ^* 

execution  where  there  is  pofitive  evidence  of  the  purpofe 

£  2  of 
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of  delay  :  but  where  there  is  no  evidence  of  it,  though 
every  one  knows  the  writ  is  fued  out  for  delay,  it  is  a 
(lay  of  execution.  The  intereft  in  this  Court  muft  pro- 
bably follow  the  rule  of  executions  in  the  Courts  be- 
low \  but  the  fads  dated  by  the  Defendant  in  error  are 
not  fufiicicntly  ftrong  to  prove  that  the  writ  is  brought 
for  delay  only.  It  is  true  that  the  verdiA  of  a  jury  fet- 
tles the  account ;  but  it  does  not  therefore  neceflarily 
follow  ^hat  the  error  is  not  brought  for  good  caufe. 

Rule  refufed. 


If  a  builder 
undertakes  a 
work  of  fpecified 
dimentions  and 
matcriaUi  and 
deviates  from  the 
fpedflcation,  be 
cannot  recover 
upon  a  quantum 
wMsfitp  for  iht. 
work,  labour, 
and  nuterials. 


Ellis  v.  Hamlen. 

^^PHIS  was  an  a£lion  brought  by  a  builder  againft  his 
employer,  upon  a  fpecial  contrail  for  building  a 
houfe  of  materials  and  dimenfions  fpecified  in  the  con- 
traA,  to  recover  the  balance  of  the  fum  therein  agreed 
on ;  the  principal  part  of  the  price  having  been  psud* 
Upon  the  trial  of  this  caufe  this  day  at  the  fittings  at 
GuiUball,  before  Mansfield  C.  J.,  the  defence  was,  and 
the  evidence  fupported  it,  that  the  Plaintiff  had  omitted 
to  put  into  the  building  certain  joiits  and  other  materials 
of  the  given  deCcription  and  meafure.    The  counfel  for 
the  Plaintiff  proceeded  to  enquire  of  the  witneffes  whiit 
additional  fum  muft  be  expended  on  the  houfe  to  make 
it  equal  in  value  to  that  which  was  fpecified  in  the  con* 
tn€t,  contending  that  the  Plauptiff  was  entitled  to  reco-» 
ver  in  this  a£kion  the  whole  fum  which  was  fpecified  in 
the  contradk,  excepting  thereout  the  amount  of  this  dif* 
ference  in  value,  which,  they  faid,  would  be  the  mea- 
fure  of  damages,  if  an  a£lion  had  been  brought  on  the 
contrafl  by  the  employer  againft  the  builder  for  not  per- 
forming his  contrail  i  and  that  if  the  fuma  which  had 
already  been  paid  to  the  Plaintiff  on  account  did  not 

amount 
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amount  to  tbe  whole  price  fpecified  in  the  contrail  de« 
duAing  .therefrom  the  amount  of  the  before-mentioned 
difi^rence  in  Talue,  the  Plaintiff  was  entitled  to  a  rerdiffc 
for  the  refidne^  mimu  diat  difference. 

Mansfielb^  C.  J.  was  of  opinion  that  the  Plaintiff^ 
not  having  performed  the  agreement  he  had  proTed,  muft 
be  nonfuited. 

The  Plaintiff's  counfel  thenreforted  to  a  count  which 
they  found  in  the  declaration,  for  work,  labour,  and  ma- 
.  terials,  upon  a  quantum  valebant^  and  faid,  that  the 
j> '  -plaintiff  having  the  benefit  of  the  houfes,  was  bound  at 
leaft  to  pay  for  them  according  to  their  value.  Mans* 
field  C  h  Suppofe  you  had  come  hither  upon  a  quantum 
valdant  only,  could  you  have  recovered  on  it  ?  Cer- 
tainly not.  The  Defendant  would  have  faid,  <*  I  made 
no  foch  agreement :  I  agreed  to  pay  you  if  you  would 
build  my  houfe  in  a  certain  manner,  which  you  have  not 
done  i*  Here  the  Pkuntiff  has  properly  declared  on  his 
ipecial  contraft,  and  he  has  (hewn  and  proved  that  he 
made  fuch  a  contrad,  and  has  received  much  money  on 
it.  He  cannot  now  be  permitted  to  turn  round  and  fay, 
I  will  be  paid  by  a  meafure-and-value  price.  The  De- 
fendant agrees  to  have  a  building  of  fuch  and  fuch  dimen- 
fions :  is  he  to  have  his  ground  covered  with  buildings  of 
no  ufe,  which  he  would  be  glad  to  fee  removed,  and 
is  he  to  be  forced  to  pay  for  them  befides  ?!  It  is  faid  he 
has  the  benefit  of  the  houfes,  and  therefore  the  Plaintiff 
is  entitled  to  recover  on  a  quantum  vakhant*  To  be  fure 
it  is  hard  that  he  (hould  build  houfes  and  not  be  paid  for 
them  \  but  the  difficulty  is  to  know  where  to  draw  the 
UAe ;  for  if  the  Defendant  is  obliged  to  pay  in  a  cafe 
where  there  is  one  deviation  from  his  contrad,  he  may 
equally  be  obliged  to  pay  for  any  thing,  how  far  foever 
diftant  from  what  the  contra£l  ftipulated  for.  The  Rain* 
tiff  accordingly  was  nonfuited  \  and  the  cafe  waf  never 
again  moved. 

£3         , 
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i8to. 

June  30.  Doe,  on  the  Demife  of  Godsell,  v.  Inolis. 

A  notice  defir.  npHIS  ejeamcnt,  brought  to  recover  the  pofleffion  of 
ing  the  Defend.      A  ■  .     ^^r /.  ^  ,  ,       r        t 

int  to  "  quit  the  *  mefluage  in  Wejt  Cowes^  upon  three  demifes,  the 

premifes  which      ^rft  of  which  was  laid  on  the   27*  of  December  1805, 

you  bold  under     and  the  fecond  on  the  3  ift  Augujl  1809,  was  tried  at  the 

^e.yourterm    '  »7«rA£/?^ri:^«/ affizesi 810,  before  CA«m*rf  J.,  when  a 
therein  having  .,  J^         _        ,  ^       ,     *^.  .    .*^    ^  ,      «  i-    . 

long  fince  ex-       v^r<*iCt  wa3  found  for  the  Plamtifr,  fubje£l  to  a  cafe  m 

pired,"  does  not  fubftance  as  follows  :     God/ell  being  feized  in  fee  of  the 

recognixeafub-    premifes,  on  the  8th  day  of /^/ii/flry  1809,  by  indenture 

from  year  to  year  tfeniifed  them  to  the  Defendant  for  feven  years  from  the 

fubfequent  to  the  21ft  of  December  then  laft  paft,  at  the  yearly  rent  of 

term,  butii  a        ^5/^  ^^^^  ^^^  ^jj^j  fpif^d  in  March  1802,  having  firft,  by 

mere  demand  of  o  # 

pofleffioiu  ^^^^  *^^^y  executed  to  pafs  real  eftates,  devifed  them  tQ 

his  fon  John  God/ell^  (the  leflbr  of  the  Plaintiff,)  in  fee  ; 

alfo  the  rents  and  profits  arifing  therefrom,  to  be  received 

by  his  executors  yntil  his  fon  ihould  be  of  age,  and  to  be 

applied  by  them  fpr  his  fon's  maintenance  and  advance-r 

ment  in  life,  as  to  his  executors  ihould  feem  meet ;  and 

the  refiduCji  if  any  (hould  remain  in  their  hands  at  the 

time  of  hia  arriving  at  the  age  of  21  years,  to  be  paid  to 

•     him  for  his  own  i^fe  and  benefit :  and  he  appointed  the 

Defendant  and  three  others  his  executors.     The  Defend-^ 

ant  had  continued  in  poiTeflion  of  the  premifes  from  the 

commienc^ment  of  the  term  of  feven  years  hitherto.  The. 

Defendant,  after  the  death  pf  the  leflbr,  paid  the  rent  re«j 

ferved  by  the  leafe  tp  one  of  his  co->executors  Thoenaj: 

Godfelh  during  the  continuance  ojF  the  leafe ;  and  from 

the  expiration  of  the  leafe  to  the  aid  of  December  1808^ 

likewife  paid  him  rent  after  the  fame  rate.     The  leffor 

of  the  Plaintiff  attained  the  age  of  2i   on  the  13th  of 

Augujl  1809;  and  on   the  2d  day  of  November  in   the 

^   fame  year  gave  to  the  Defendant  <*  notice  to  quit  the 

houfe^  ftore-houfej  and  quay  he  held  undex  the  leffor  of 
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the  Plaintifi;  fituate  at  WtftC&wu^  in  iiielfleofJFigbt, 
the  Defendant's  term  therein  having  fosie  time  fince  exr 
piled."  No  other  notice  to  quit  had  been  given.  The 
queftion  for  the  opinion  of  the  Court  W9S,  whether  the 
leiTor  of  the  PlsuntifiF  were  entitled  to  recover. 

Lens  Serjt.»  for  the  leflbr  of  the  PlaintiflF,  was  ftopped 
by  the  Court ;  who  called  on 

Sbepb^d  HerjU  He  contended  that  by  the  notice  which 
had  been  givei),  the  leiTor  of  the  FlaintiiF,  by  ufing  the 
ezpreflion  <«  the  premifes  which  ypu  hold  under  me,** 
diftin£ily  recognized  a  tenancy  of  the  Defendant,   as 
holding  under  the  leflbr  of  the  Plaintiff  after  the  time 
when  the  old  leafe  had  expired  in  1805,  and  after  the 
time  when  the  intereft  of  the  executors  had  expired.     It. 
was   in  proof  that    the   tenancy  firft  originated   from 
lift  Dtcember  \  and  therefore  every  fubfequent  year  after 
the  expiration  of  the  leafe  muft  be  computed    from 
aift  December.     A  notice  therefore  given  on  ad  Novem-^ 
ber^  muft  be  underftood  as  a  notice  requiring  the  Defend-v 
ant  to  quitonaift  December  then  next  enfuing,  which 
was  too  ihort  a  notice  for  quitting  on  that  day,  and  uil- 
reafonable ;  and  it  could  not  be  underftood  as  a  notice 
requiring  him  to  quit  at  the  end  of  the  enfuing  year.     It 
was  therefore  bad  as  a  notice,  but  good  as  a  demife,  Or 
rather  as  the  recognition  of  a  fublifting  tenancy,  which 
could  not  be  determined  without  notice,  and   no  fubfe« 
quent  notice  had  been  given. 

Mansfield  C.  J.  You  do  not  fhew  that  the  holdiii^ 
iubfequent  to  the  expiration  of  the  leafe  was  with  the 
aflent  of  the  leflbr  of  the  Plaintiff'.  There  is  nothing  at 
all  in  the  cafe.  This  writing  is  not  in  the  leaft  like  m 
notice  to  quit,  but  is  a  mere  demand  of  poflefiion,  the 
Defendant's  term  having  then  fome  time  fince  expired. 

E  4  The 
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The  leflbr  of  tKe  Plaintiff  need  not  have  given  any  no* 
tice  at  all }  but  the  circumftance  of  his  having  given  a 
notice,  will  not  hurt  him,  Tlie  Plamtiff  is  entitled  to 
judgment  on  th^  fecond  demife. 


f/Ju>-^  ySo 


'   To  entitle  the 


frantee  of  ao 
annuity  t<yreco- 
ver  back  the 
price,  as  monry 
had  and  rcqeived* 
it  \%  fuflSc'ifOt  if 
the  grantor  has 
communicated  to 
the  grantcfi  that 
^ftetearedefeas 
io  the  memorial! 
and  has  treated 
for  a  oompro* 
jnife  on  the 
ground  of  the 
annuity  being 
^oidy  although 
the  graptee 
neither  demands* 
payment  of  the 
arrears,  nor  ten* 
/  dcrs  new  fccn* 
ritiest  nor  deli- 
vers up  the  old 
ones,  before  he 
fuca. 

And  although 
the  grantor  has 
taken  no  adive 
meafures  to  fet 
dftde  th^  (ccuri- 
tica* 


Waters  v.  Sir  Wm.  Makselll,  Bart. 

^iHIS  w^is  an  aAion  for  money  had  and  received, 
brought  to  recover  back  the  price  which  the  Plaintiff 
had  paid  for  a  life  annuity,  it  having  been  difcovered 
that  on  account  of  an  informality  in  the  memoriali  which 
omitted  to  ftate  as  part  of  the  conflderation»  that  the  life 
of  the  (^H%  qui  vie  .was  to  be  infured  at  the  exptnce  of 
the  grantor,  the  fecurities  were  void.  The  Defendant 
pleaded  the  general  iffue,  and  the  ftatute  of  limttationa. 
Upon  the  trial  of  this  caufe  at  the  fittings  at  JF(/t» 
mnjter  in  this  term,  before  Mansfitli  C.  jr,  it  appeared 
that  when  fix  half-yearly  payments'  of  the  annuity  had 
been  made,  the  Defei^dant,  becoming  embarraffed  in  his 
circvmft:mce^i  weqt  abrpad,and  after  that  time  he  never 
made  ^ny  further  payn^ent«  of  the  annuity.  In  his  ah- 
fence,  his  motheri  |^a4y  ManfelU  within  fix  years  before 
the  commencen^ent  of  thi$  a£kion,  by  the  agency  of  her 
folicitor,-fent  a  circular  letter  to  all  her  fon's  annuity  ere* 
ditors,  and  an^oi^ft  others  to  the  Plaintiff,  apprising 
them  that  flie  was  informed  that  all  the  annuities  could 
be  fet  afide  for  want  of  form,  but  that  (he  was  willing  tq 
compromife  with  all  of  them»  if  all  would  accede  to  the 
meafure,  ^xA  to  repay  them  their  principal  and  intereft, 
they  giying  credit  for  the  feveral  annuity  payments  which 
they  hadrecehred  $  but,  that  unlefs  all  accepted  the  pro* 
pofal,  it.  would  not  be  granted  to  a  part  of  them  only, 
g^id  th^y  woul4  receive  nothing,  Whon  the  Defendant 
tS  return^ 
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returned  to  Enghniht  aflented  to  what  Lady  Marfitt         x8io. 
had  done ;  but  all  the  annuitants  not  acceding  to  the       ^      "**  '^ 
tenns  propofedi  the  negotiation  dropped.    Lady  ^a/i*  y^ 

feir^  folicitor  being  examined,   ftated,.  that  he  never       Mam8ell« 
knew  of  the  fpecific  defe£ts  in  this  annuity :  the  Plain- 
tiff's foliMtori    on    the    other   hand,     gave    evidence 
that  he  did  know  of  the  fpecilic   defe£ls,    and  be- 
Kcved  that  the  other  witnef$  knew  them.    Lem  Serjt.,'  ^ 

for  the  Plaintiff,  relied  on   this   evidence  as  proving 
that,  within  fix  years  pad,    the  Defendant  had  ac- 
knowledged the  debt,  by  admitting  the  annuity  deeds 
to  be  void.     Befi  Seijt.  and  Cajherd^  for  the  Defendant, 
objefted,  that  the  money  was  originally  paid  as  the  con- 
fideration  for  the  purchafe  of  an  annuity,  and  nothings 
was  proved  by  which  it  appeared  that  the  annuity  did 
not  ftill  fttbfift :  for  although  it  was  alleged  that  there 
was  fome  defed  in  the  memorial,  the  fpecific  defeA  was 
not  ftated  to  the  Plaintiff,  and  nothing  was  in  fa£l  done 
in  confequence  of  the  objc£kion.    If  the  Defendant  had 
applied  to  this  Court,  and  had  procured  the  annuity  to 
be  fet  afide  for  thefe  defefts,  the  Plaintiff  might  well 
liave  recovered  the  price  \  but  Lord  Kenyan  C,  J.  held, 
that  it  was  neceffary  the  grantor  fliould  diffent  to  the 
annuity,  and  that  unlefs  the  annuitant  has  communicated 
the  defed  to  the  grantor,  and  requefted  new  fecurities, 
and  until  the  grantor  has  refufed  to  execute  them,,  th^ 
annuity  muft  be  deemed  to  fubfift  ;  or  at  lead  it  does 
not  lie  in  the  mouth  of  the  sinnuitant,  by  whofe  own 
laches  it  happens  diat  the  fecurities  are  imperfe£l,  to  fay, 
that  ft  is  at  an  end.     Weddett  v.  Ljn^m^  i  EJ^.  N.P. 
Rip.  309*  Hichi  V.  Hicks ^  3  Eafif  1 6.    Wliere  the  Court 
held  the  defendant  entitled  to  fet  off  al|  the  annuity- 
payments,  that  had  been  made  before  the  annuity  was 
fet  afide,  it  exprefsl^  appeared  that  new  fecurities  had 
^een  tendered  ^y  the  grantee  to  the  grantor  for  execu- 

tion^ 
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1 8 10.  tiofij  aad  that  the  latter  had  refufed  to  execute  them. 

At  leaft  the  PlaintiflT  ought  to  have  given  up  the  annuity 
deeds  to  be  cancelled;  for  before  he  could .fuftain  this 
a£lion,  he  was  bound  to  put  himfelf  into  fuch  a  fitua- 
tion,  that  he  could  never  again  turn  upon  the  Defendant, 
imd,  by  infilling  on  the  annuity,  render  it  neceflary  for 
him  to  move  to  fet  afide  tlie  fecurities. 

Mansfield  C.  J.  Lord  Keny0n*%  opinion  is  clearly 
law  fo  far  as  this^  that  the  Plaintiff  cannot,  by  his  own 
negligencei  alter  the  contra£l  from  a  contract  of  annuity 
to  a  contradl  of  money  had  and  received :  but  after  this 
negotiation,  and  it  being  underftood  between  the  two 
folicitors  that  the  fecurities  are  voidy  the  queftion  is> 
whether,  upon  tlie  compromife  not  going  on,  it  was 
neceflary  for  the  PiaintifF  to  demand  payment  of  the 
arrears  of  the  annuity,  or  to  tender  new  deeds  before  he 
could  bring  this  a£lion :  he  was  not  bound  to  fend  back 
the  old  deeds,  for  they  are  part  of  his  evidence  to  make 
out  his  cafe  when  he  comes  to  bring  his'  a£lion  for  mo« 
ney  had  and  received.  The  evidence  being  contradic* 
tory  as  to  the  folicitor's  knowledge  of  the  defers,  his 
Lordihip  left  it  to  the  jury  to  find,  whether  the  Defend- 
ant had  diflented  from  the  annuity  or  not,  and,  confix 
dering  this  as  a  new  point,  direiied  the  jury,  if  they 
(hould  be  of  opinion  that  the  Defendant  had  diflfentedf 
they  fliould  find  a  verdift  for  the  PiaintifF;  and  gave 
liberty  to  the  Defendant  to  move  to  enter  a  nonfuit,  if 
the  Court  ihould  be  of  opinion  that  it  was  neceifary  to 
this  adion  that  any  thing  more  ihould  take  place  be- 
tween the  parties,  than  that  both  of  them  fhould  under<» 
ftand  that  the  fecurities  were  void.  The  jury  accord- 
ingly found  a  verdift  for  the  Plaintiff  for  the  damages  in 
the  declaration,  fubjedl  to  an  account  to  be  taken  by  aa 
arbitrator,  and  fubje£l  to  the  point  referved. 

7t  £i/I 
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Bift  on  this  day  moved  to  enter  a  noafuit>  upon  the 
fame  grounds  which  he  had  taken  at  the  trial,  and  par^ 
ticularly  infifted  on  the  point,  that  the  Plaintiff  ought  to 
have  given  up  the  deeds  }  for  that  by  lying  by,  he  mighty 
in  many  cafes,  change  the  Defendant's  fituation,  whofe 
witoeffes  might  die,  fo  that  if  the  Plaintiff  (hould  again 
choofe  tp  fet  up  the  annuity,  the  Defendant  might,  bc 
unable  to  difprovc  it. 


W 


X8109 

Watbrs  . 

V 

Mansili,* 


The  Court  were  unanimous  in  rtfufing  the  applica^ 
tion:  it  was  a  ftrange  argument:  the  Defendant  firft 
pays  fix  half-yearly  payments,  then  becomes  embarraffed, 
and  ceafes  to  pay  ;  he  then  treats  for  the  redemption  of 
the  annuity,  and  on  that  treaty  both  parties  agree  that  the 
annuity  is  void,  and  no  payment  the^peof  is  ever  afterwards 
made. 

Rule  refufedt 


i|[lA^ivz.iNGS,  Demandant ;  Price,  Tenant ;  John 
Tom  and  Mary  his  Wife,  and  William  Tqh 
and  Mary  his  Wife,  firft  Vouchees  j  Jomh 
Tom  the  Younger,  fec9nd  Vouchee. 

n^HIS  recovery  was  intended  to  have  been  of  Eajlir 
term  laft  paft,  and  with  treble  voucher,  the  vouchees 
itppearing  by  attorney,  and  the  tenant  appearing  in  per* 
fon.  By  a  miftake,  however,  only  one  dfdimus  was  ob« 
tained,  and  fent  into  the  country ;  but  the  acknowledge- 
ments of  both  the  firft  and  fecond  vouchees  were  taken, 
the  latter  of  which  was  therefore  irregular  \  and  after 
th/writ  of  entry  had  iffued,  and  the  tenant  had  appeared 
at  bar,  the  curfitor,  difcovering  the  miftake,  refufed  to 
make  out  the /72///imi#j  and  tianfcript,  upon  the  ground 
ibat  there  ought  to  have  been  a  fecond  d^dimw  for  the 

fecon4 


7^r^ 


A  recovery  roaf 
be  amended  by 
ftriking  out  the 
voucher  of  a 
vouchee*  wbofc 
acknowledgment 
was  taken  with* . 
out  a  didimus* 
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tSi^         fecond  vouchee,    it  being  of  little  importance  whether 

^-   '-'"  -^       the  fecond  vouchee  were  or  were  not  vouched,  in  order 

I>cinaodaiit\     ^^  ^oid  the  expence  of  fuiFering  another  recovery  de  mvo^ 

PRicitTcnants  Lens  Serjt.  moved  to  amend  the  writs  ot  de£mus  and 

Tom  and  Otben»  entry,  and  the  warrant  of  attorney,  duplicate  zndpr^tcipe 

Vouclieci»       ^^  ^^^^  ^^  (Inking  out  the  name  and  tixe  warrant  of 

attorney  of  Join  Tom  the  younger,  and  every  thing  elfe 

that  related  to  him ;  fo  that  the  recovery  might  become 

a  recovery  with  double  voucher  only,  and  might  pafs  as 

of  the  laft  Eafier  term. 

The  Court  permitted  the  amendment. 


y/3i:/3^.    y^^^  P£ARC£  V.  HooPBa  and  Others.  . 

),ijY^  ^^^      '  ^^ 

"  fc  /v.  ^  If  a  Defendant  T^RESPASS  for  breaking  and  entering  the  Plaintiff^d 
'J^  Ci^  ealts  on  a  Wain-  A  ^^^^^  ^^j  CcUrinick  Wood,  and  cutting  down 
/4^r^-  *|f  ^[udwd*^  ^  coppice  and  underwood  there  growing,  and  feizing, 
inhiscoftodyyto  taking,  and  carrying  away  the  fame.  The  Defend- 
whkb  tbe  PJain-  ant  pleaded  net  guilty.  Upon  the  trial  of  this 
m^SSS^^  caufe  at  Lmneijhn,  at  the  laft  S^ng  affiles  for 
ciaimt  a  bene-  ^  county  o(  Cornwall,  before  Graham  B.,  it  ap« 
ficial  eftate,  it  U    peared,  that  by  a  leafe  bearing  date  the  pth  day  of 

"*^"f««'*[y*'*'*  Marcb  \^66s  Sir  Cbrijhpber  Frtifi  granted  to  Thomas 
the  Defendant       _^  ^  ^  .1.  ..    - 

ftonld  call  the      P^orce,  for  a  term  of  99  years,  determinable  on  3  hves, 

•ttefting  witnds    all    that  mefluage  and   tenement,    with  the  appurte- 

topro^ethedue  ^^  CoUrinici,  then   in   the  occupation   of 

execution  of  the  '  .  .    , 

deed  when  pro-   ^^homas  Ftata,  excepung  thereout  all  timber  trees  and 

ductd.  faplings,  with  liberty  for  the  leilbr  to  enter  and  cut  them. 

The  leflee  was  dead  ;  and  the  PlaintiflF  was  his  fon,  and 
,         had  for  fome  years  been  in  pofleflion  of  the  premifes  de- 
mifed  by  the  leafe,  as  executor  to  his  father.    The  place 
in  qu^ftion  was  t  wood^  containing  about  15  acres,  ad- 
joining 
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joining  to   Coldrimck  tenement,   and  called  Ccldriniek  i8io« 

woody  which  the  Plaintiff  now  churned  as  part  of  the 
eftate  of  CMrinicL    At  a  public  aufkion,  for  felling  in 
lots  fereral  eftates  of  tfaeptopiietor  of  thefe  premifes* 
held  on  the  2  ift  of  NavemUr  1 8089  the  thirty-fecond  lot 
expofed  to  fide  was  deicribed  to  be  the  fee  fimple  of  CWU^ 
rimct  eftate,  then  in  the  pofleffion  of  the  Plaintiff,  and 
^^>B<3^!i^g  45  acres.    The  Phintiff  was  prefent  in  perfon, 
and  was  the  higheft  bidder  for  this  lot,  and  was  declared 
the  purchafer.    The  thirtjr^third  lot,  which  was  next  put 
up  to  iale,  was  defcribedin  the  particuhur  to  be  the  fee- 
fimple  of  CMrimti  wood,  in  hand,  containing  15  acres, 
with  the  underwood  and  timber  thereon,  and  immediate 
pofleffion  thereof  to  be  given.     The  Phuntiff,  by  his 
agent,  bid  for  this  lot  alfo.    He  did  not,  at  the  time  of 
thefale,  claim  the  property  of  it  to  bt  hisowa  (  nor  did 
he  objeA  to  the  (ale.    This  lot  was  bought  in  y  bat  the 
Defendant,  H^fpir^  afterwards  became  the  purchafer,  by 
private  central  \  and  at  a  fubfequent  time,  with  his  fer-* 
vants,  entered  thereon,  and  cut  and  carried  away  a  part  ol 
the  underwood  and  alders,  being  of  fuch  al  defcription, 
that,  if  the  place  in  which,  ftc  were  demifed  by  the 
leafe  of  1764,  the  wood  taken  was  not  referred  to  the 
leffor  under  the  exception  therein  contained.    The  Plain* 
riff  gave  feme  evidence  of  his  having  for  feveral  years 
having  had  the  occupation  of  the  wood,  by  depafturing 
his  cattle  dierein,  making  the  hedges  and  fences  thereof, 
andthinntng  out  the  underwood,  and  takh^  it  for  hia 
own  ufe.     The  Defendant  piopofed  to  Ihew,  not  only 
diat  this  wood  was  liot  comprehended  in  the  Phundff 's 
purchafe  of  CoUriniek  eftate,  but  that  fince  his  purchafe 
was  commenfurate  with  the  premifes  demifed  by  his 
leafe ;  his  taUng  a  conveyance  which  excluded  the  wood^ 
was  evidence  againft  him  that  he  knew  that  the  wood 
had  never  been  demifed  to  him  by  the  leafe ;  and  with 
this  intent  theDefendantgave  notice  to  the  plaintiff  to 

produce 
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produc^i  tippn  the  trials  the  indenture  of  leafe  and  tc^ 
kafe»  wherein  the  irendor  had  conveyed  to  him  Co/i^ 
rinick  eftate^  b]r  a  defcription  limited  to  a  fpecific  num* 
ber  of  acres  ;  which  ^ould  necefiarily  exclude  CMri^ 
mick  wood.    The  Plaintiff  accordingly  produced  thefe 
deeds  ;  but  the  Defendant  not  being  prepared  with  the 
attefUng  witnefles  to  prove  the  execution  of  them,  it 
'Was  contended  on  the  part  of  the.  Plaintiff,  that  without 
fuch  proof  they  tould  not  be  received  in  evidence^    On 
die  oth^  handy  the  Defendant  contended,  that  fince  thef« 
faiftniments  came  out  of  the  hands  of  the  Plaintiff,  un^ 
<ier  a  notice  to  produce  them,  and  contained  his  titte 
to  the  premifes,  (if  he  had  any  title,}  it  muft  be  confi<« 
dered  that  further  proof  of  the  execution  of  them  was 
unfteceflary.     Grdbant  B.  was  inclined  to  recei^  the 
evidence,  but,  upon  the  authorities  cited,  reje&ed  it,  re^ 
ferving  the  point;  by  the  produ&ioii   of. the  original 
deeds  the  Defendant  was  incapacitated  from  giving  in 
etidence  a  copy  of  it,  with  which  he  was  prepared  % 
and  the  jury  found  a  verdi£):  for  the  PlaintifF. 

LeAs  Serjt.,  in  laft  Eafter  term,  moved  for  a  rule  ht^ 
to  fet  afide  the  verdi£t ;  and  to  have  a  new  trial  on  ac-* 
count  of  the  rejeftion  of  this  evidence  :  he  admitted 
that  in  a  recent  ni/iprius  cafe,  W'ethtrjhn  v.  Edgingtofti 
t  Campb.  94.,  the  rule  in  Gordon  v.  Secretariy  8  T.  R.  548./ 
had  been  adhered  to }  but  he  obferved  th:^t  if  the  Plaint 
tiff  had  brought  an  a£tion  dire£lly  upon  this  inftrument^ 
the  Court  would  have  enabled  him  to  prove  the  execution 
of  it,  by  cdmpelling  the  Defendant,  under  a  rule  of  the 
Court,  to  produce  it  for  infpe&ion.      Blahey  v.  Porter^ 
auie  I.  386.    Perhaps,  where  the  Plaintiff  claimed  only 
indire^Uy  through  the  medium  of  that  inftrument,  the 
Court  might  not  think  (it  to  exert  that  interference ;  but 
it  was  neterthelefs  reafonable  that  the  Plaintiff  ihould 
not  be  precluded  from  proving  his  cafe,  becaufe  the  De^ 

fendant. 


HI  THE  Fiftieth  Tsiil  or  GEORC£  Itt.  6% 

fendant  might  think  fit  to  withhold  from  him  the  know-  i8fO. 

ledge  of   the  names  of  the    attefting  witnefles.      It  *p    '     ^ 

was  of  the  greateft  importance  that  this  point  fliould  be  v. 

fettled.    The  Court  granted  a  rule  »j^.  HooFta*^ 

B(/l  Seijt.i  in  (hewing  caufe  againft  the  rule,  firft 
contended,  that  as  the  Plaintiff  had,  under  the  leafe  of 
1764,  a  title  to  the  underwood  at  leaft,  whether  the  fee« 
fimple  of  the  foU  had  been  fince  conveyed  to  him  or  not^ 
the  Court  ought  not  to  fend  this  to  a  new  trial  $  becaufe 
if  they  did,  upon  the  leafe,  the  Plaintiff  muft  neceflarilf 
obtain  a  fecond  Terdi£l  fimilar  to  the  firft.  But  the  Court 
held  diat  they  could  not  fay  that  the  effe£t  of  this  evi« 
dence,  if  admitted,  inflight  not  very  materially  alter  the 
cafe ;  and  that  the  queftion  therefore  was,  whether  a 
deed  coming  out  of  a  man's  hands,  to  which  he  himfelf 
is  party,  is  admiflible  in  evidence  againft  himfelf,  with<« 
out  any  proof  of  atteftation  ?     Upon  which  Be/l  argued^  \ 

that  it  was  incumbent  on  the  party  calling  for  the  deeds 
to  prove  the  execution  of  them.  The  point  had  been  de« 
cided  in  Gordon  r*  Secretan^  i  T.  R»  548.,  where  a  decia* 
ration  on  a  policy  averred  the  Plaintiffs  to  be  interefted  ^ 

to  the  amount  of  the  infurance  ;  and  the  Defendant, 
meaning  to  difpute  that  fa£l  at  the  trial,  gave  them 
notice  to  produce  certain  articles  of  agreement  between 
them,  (who  were  alfo  owners  of  the  (hip,)  and  the  cap** 
tarn,  whereby,  as  he  contended,  it  would  appear  that 
the  captain,  who  was  not  a  Plaintiff,  was  interefted  iit 
one-lhird  of  the  neat  profits  of  the  cargo,  and  that  con« 
fequently  the  Defendant,  who  had  paid  into  court  more 
than  the  amount  of  the  other  two-thirds,  was  entitled  to 
a  verdi£k.  The  Plaintiff  produced  the  inftrumcnt,  at- 
tefied  by  two  witnefies,  and  infifted  that  ^he  Defendant 
muft  call  one  of  them  to  prove  the  execution  :  againft 
this,  die  cafe  of  Ike  King  v.  Middlezoy^  7.  T*  R.  41., 
was  ftrongly  urged,  but  Lord  ElUnbofough  C.  J.  faid, 

that 
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tSfo.  that  that  cafe  had  been  fioce  orer-ruled;  and  that  thtf 
notice  given  to  the  oppofite  party  for  die  ptodu£Hon  of 
an  inilrument  at  trial,  did  not  relieved  the  party  calling 
for  it  from  the  neceffity  of  proraig  it  when  produced 
by  the  fubfcribtng  witnefs.  If  it  were  fo»  it  would 
follow  that  if  a  patty  were  fixed  with  the  poileflion  of  an 
inilrument  a(Fe£ling  his  property,  however  queftionable  its 
execution  might  be,  and  even  though  he  had  impounded 
it  becaufe  it  was  forged,  or  had  been  obtained  by  fraud  i 
the  party  :ittempting  to  avail  himfelf  of  it  would,  according 
to  this  argument,  be  relieved  from  the  neceiEty  of  calling 
the  fubfcribing  witnefs.  This  cafe,  which  has  been  fo  re- 
cently decided,  is  not  diftinguilhable  from  the  prefent : 
the  agreement  there  called  for  was,  like  the  conveyance 
here,  an  inftrumellt  to  which  the  Plaintiff  was  a  party, 
and  which  was  in  the  hands  of  the  PlsdntiiF.  I^  is  imma- 
terial what  are  the  contents  of  the  inilrument ;  the  only 
queftions  to  be  afked  are,  who  are  the  parties  to  it,  and 
in  whofe  hands  is  it  found.  This  decifion  has,  ever 
fince  it  was  pronounced,  been  a^ed  on  at  fti/i  prius^ 
and  there  is  much  reafon  in  it.  A  party  who  does  that 
which  in  faimefs  and  in  duty  he  is  bound  to  do,  by  pro- 
ducing upon  notice  any  inftrument  he  has  in  his  hands, 
does  not  thereby  difpenfe  with  the  proof  which  is  re- 
quired in  all  other  cafes,  the  tellimony  of  the  attelling 
witnefs,  who  pert^aps  may  know  fome  fraud,  or  other 
peculiar  circumftances  under  which  the  execution  was 
obtained. 

Lens^  cofrtri,  was  flopped  by  the  Court, 

Mansfield  C.  L  There  can  be  no  doubt  in  this 
cafe.  The  cafe  decided  before  Lord  ElUnborougb  might 
be  perfedly  right :  the  mere  pofleffion  of  an  inftrument 
does  not  difpenfe  with  the  neceffity  which  lies  on  the 
party  calling  for  itj  of  producing  the  atteiti&g  witnefs. 

An 
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An  inilance  is  properly  put  in  the  cafe  of  a  will,  cited  in 
Gordon  v.  Secretan^  as.  having  been  tried  before  Lord 
Kenjon  ;  for  fuppofiug  that  an  heir  at  law  is  in  poflef- 
Con  of  a  will,  ^a^d  the  devifee  brings  an  ejeflment,  and 
calls  on  the  heir  to  produce  the  will;  there  the  heir 
claimS)  not  under  the  will,  but  againit  the  will,  and  it 
would  be  very  hard  that  the  will  fhould  be  taken  to  be 
proved  againft  him,  becaufe  he  produces  it :  but  that  is 
very  different  from  the  cafe  where  a  man  is  called  on  to 
produce  the  deed  under  which  he  holds  an  eftate.  The" 
Defendant  has  no  intereft  in  the  fee-fimple  of  the  eftate, 
if  this  deed  does  not  convey  it :  confequently,  if  he  pro- 
duces the  deed  under  which  he  claims,  ftiall  it  not  be 
taken  to  be  a  good  deed  fo  far  as  relates  to  the  execution, 
as  againft  himfelf  ?  There  muft  ncceffarily,  therefore,  be 
a  new  trial  in  this  caufe. 


1810. 
Pearcs 

BOOPEIL* 


The  reft  of  the  Court  concurring, 


Rule  abfolute," 


//)'i 


Morgan,  on  the  Demife  of  Dowdino;  Efcj.  v. 

'T'HIS   ejeftment  was  tried  at  the  Herefird  fpfing      Whether  ;in 
aiEzes  1810,  before  Lo^/r^/ir^  J.  and  ^  verdi£lwa^  inftrument  (ball 

taken  for  ttePbintifl^  with  liberty  for  the  Defendant  he  a  Icafe,  or  only 

an  agreement  for ' 
a  leafc,  depends  on  the  intentian  of  the  parties,  as  it  \%  to  be  coUedted  from  the 
ioftrunient. 

Strong  drcumftances  of  inconvenience  apparent  on  the  inftmmenty  if  it  (hould 
be  conftrued  ^s  a  leafe,  iadicate  the  intention  of  the  parties  tb|it  it  Ihould  be  an 
agreement  on  If. 

Such  ;&ta  ftipulatton  that  out  of  the  rent  mentioned,  a  proportionate  abatement 
Ibould  be  made' in  refpe<5t  of  certain  excepted  premifea ;  for  until  that  was  ap- 
portioned, the  leflbr  could  not  diftra'tx). 

And  a  ftipulation  that  the  tenant  ihould  hold  at  and  under  all  ufual  covcoants  as 
between  landlortl  and  tenant  where  the  premifcs  are  fit u ate  ;  for  it  may  be  difput- 
able  what  arc  ofual  cotcnactt* 
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to  moYC  to  fet  it  afide,  and  enter  a  nonfuit,  in  cafe  the    - 
Court  (hould  be  of  opinion,  that  the  inftrument  put  itt 
evidence  amounted  to  a  leafe  of  the  farm  in  queftion. 
The  inftrument,  when  produced,  appeared  (lamped  with 
a  fixteen  (hilling  agreement  (lamp,  and  with    a  thirty 
fliilling  deed  ftamp  alfo :  it  was   dated  on  the   ad  of 
Offober  1806,  and  tiie  contents  were  in  fubftance  as  fol- 
lows :  «  Mr.  Dowding  agrees  to  let  to  Mr.  Bijfell  all  t^at 
farm  in  the  pari(h  of  Cradley^  (except  3  pieces  of  land, 
containing  5  acres  or  thereabouts,  and  except  all  trees, 
faplings,  coppices,  woods,  and  underwoods,  with  liberty 
to  fell  and  carry  away  the  fame,)  to  hold  from  the  29th 
of  Sepiimber  la(l,  for  the  term  of  21  years,  determinable 
at  the  end  of  the  firft  14  years  on  12  month's  notice,  at 
the  yearly  rent  of  226/.,  payable  on  the  25th  of  January 
yearlyi  and  at  and  under  all  other  ufual  and  cuftomary 
covenants  and  agreements,  as  between  landlord  and  te- 
nants, where  the  premifes  are  (ituate.    Mn  BiffUl  to 
fpend  fix  waggon  loads  of  W^rctjler  dung  annually,  over 
and  above  wlut  is  made  upon  the  land  \  to  remove  the 
ftocks  in  PwtiK  PUcb^  (except  the  pear  trees,)  into  or 
round  the  piece-  of  land  called  014  Cradley,  at  his  own 
expence :  Mr.  Dowding  to  allow  26L  a-year  for  manure^ 
10  loiuls  to  be  fpent  annually  on  the  meadow  land  ;->— 
to  ere&  a  cowfhed,  pitch  the  ftable,  and  pale  the  fold- 
yard )  —  to  put  new  gates  where  wanting  $  the  fold- 
yard  to  be  completed  in  a  month  from  this  time ;  the 
fame  to  be  kept  in  repair  by  Mr.  Bifdlf  being  allowed 
timber  in  the  rough  $  to  have  the  ufe  of  limeftone  in 
the  coppice  adjoining,  for  the  farm,  and  for  fale   159 
loads :  to  allow  a  proportionate  part  of  the  rent  from 
Micbailmas  to  Cbri/hnas  /  to  put  and  keep  the  tiling  in 
repair  during  the  term  \  to  allow  a  proportionate  part  of 
the  rent  for  the  three  pieces  of  land  above  excepted. 
Witnefs  our  hands,   i  ft  OBobtr  1806,  John  Dowding^ 
J^efb  BiffellP     This  in(trument  was  figned  on  an« 
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ftdhiped  paper,  at  the  office  of  the  attorney  for  both  par« 
ties,  n^ho  afterwards',  abotit  the  end  of  the  year  1809, 
Irithout  any  erfpectal  diredion  frbm  the  Defendant, 
caufed  it  to  be  ftamped  with  an  agreement  (lamp,  but 
afterwards,  in  February  1810,  a  ihort  tiAie  before  the 
trial,  caufed  it  to  be  ftamped  with  a  leafe  ftamp  at  the 
Defendant's  rcqueft.  The  Defendant  entered  on  the  farm 
inpurfnance  of  the  agreement^  as  from  Michaelmas  i%o6^ 
and  paid  rent.  A  draft  of  a  leafe  was  afterwards  pre« 
paired^  but  the  parties  being  unable  to  agree  on  the  co^ 
Tenants  to  be  infefted,  it  never  was  executed.  In  /a-* 
nuary  x^o6,  the  Defendant  received  notice  to  quit  at 
Michaelmas  1809.  In  order  to  (hew  that  this  inftru- 
ment  amounited  to  a  leafe,  for  the  Defendant  the  cafe 
was  cited  df  PmU  v.  Bentiey,  la  Ea/l,  i58«}  but  for 
the  Plaintiff  the  diftin£lion  was  uken,  that  there  the 
concluding  words,  « this  agreement  to  be  confidered 
^  binding  till  one  fully  prepared  can  be  produced," 
made  that  to  be  a  leafe ;  but  that  the  general  rule  was, 
whether  a  future  inilrument  is  contemplated.  Law^ 
rence  J.  faw  nothing  in  this  paper  that  looked  to  a  future 
ieafe,  and  what  pafled  afterward!  was  not  material. 
Where  there  is  an  inftrument,  by  which  it  appears  that 
one  party  is  to  give  poffei&on  and  the  other  to  take  it, 
that  b  a  leafe,  unlefs  it  can  be  colle&ed  from  the  in* 
ftrument  itfelf,  that  it  is  an  agreement  only  for  a  leafe  to 
be  afterwards  made. 


i8id. 

t- s^— ^ 
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WiUiams  Serjt.  having  in  this  tertti  obtained  a  rule 
m^  that  the  verdid  might  be  fet  aGde  and  a  nonfuit 
cateredy 


'J%lf  Sefjt.  noifT  (hewed  caiife.     He   coAtendqd,  that 

the  intention  of  the  parties  was  to  be  coUeQed,  not 

merely  from  the  contents  of  the  inftrument,  but  from 

stt  aitc&lary  carcttmftances.  ^   It  was,  however,  clear,  even 
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from  the  contents  of  this  paper,  that  it  was  not  the 
inftrument  intended  to  regulate  the  interefts  of  thefe 
two  parties  during  the  term  agreed  on.    The  relation  of 
landlord  and  tenant'  is  not  complete  unlefs  the  landlord 
can  diftrain.     In  the  beginning  of  this  inftrument  is  an 
agreement  for  the  yearly  rent  of  226/.,  but  in  a  fubfis- 
quent  part  of  it  is  a  ftipulatiou,  that  the  landlord  (hall 
allow  a  proportionable  part  of  that  rent  to  be  deduAed 
in  refpe£k  of  the  three  excepted  clofes*    Until  that  pro- 
portion was  afcertained,  .there  was  no  fixed  refit,  confe- 
'  quently  no  diftrefs  could  be  taken.     It  is  further  ftipu* 
latedy  that  the  demife  is,  at  and  under  all  other  ufuai 
eoYenants.      A  covenant  neceflarily  implies,   that  the 
terms  are  to  be  defined  by  a  deed  under  feal,  whereas 
this  inftrument  was  not  under  feal  *,  and  that  the  De» 
fendant  underftood  it  to  be  an  agreement  only,  may  be 
^  inferred  from  the  circumftance  of  an  agreement  ftamp 
being  affixed  to  it,  and  ftill  more  ftrongly  from  the  cir- 
cumftance of  a  draft  of  a  leafe  being  afterwards  prepared 
by  the  dire^ion  of  the  parties,  and  broken  ofi^becaufe 
they  could  not  agree  what  were  the  covenants  to  which 
this  contraS  bound  them.     Befidcs,  if  this  were  the  final 
faiftroment,  it  would  be  neceflary  in  dechring  thereon, 
^rft,  to  aver  and  prove  what  were  ufual  and  cuftomary 
covenants,  which  would  be  extremely  inconvenient,  and 
sever  could  have  been  the  intention  of  the  partie«w 
[Lawrence  J.   The  argument  is  not,  that  no  farther  in* 
ftrument  was  intended,  but  that   the  firft  inftrument 
conveys  an  iutereft  as  a  leafe,  and  that  the  future  leafe  is 
in  the  nature  of  a  further  afiurance.]    This  is  very  dif- 
tiftguifliable  from  Poole  v.  Bentley,  which  was  an  agree*^ 
ment  for  a  building  lea(e,  and  there  a  feparate  leafe  was 
to  be  granted  of  each  houfe  fucceffively,  as  it  fiiould  be 
iiniflied,  in  order  to  make  a  diftin£b  title  and  apportioa- 
ment  of  ground-rent  to  eaclk  fubordinate  purchafec 
Nothing  of  that  fort  appeared  k^»t  and  the  afts  of  tlie 
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f  arties  denote  as  ftrongly  as  any  exprefs  declaration  they 
could  have  madej  their  intention  of  having  a  leafe.  He 
aifo  cited  Sturgeon  v.  Painter,  Noy,  128.;  Goodiitle,  en 
iendfe  of  Eftwick,  v.  Way,  i  Term.  Rep.  735. }  Doe,  on 
demife  of  Coore,  v.  C/dre,  2  Term  Rep.  739,  ;  Roe,  on 
denufe  of  Jackfon,  v.  AJhhurner,  5  Term  Rep.  163.  ;  and 
though  th^t  cafe  turned  upon  the  want  of  a  ftamp,  yet 
the  executing  an  agreement  without  a  (lamp,  indicated 
that  the  parties  intended  an  agreement  for  a  leafe,  not  a 
leafe ;  for  an  agreement  ftamp  could  always  be  after- 
mrards  affixed  after  execution^  upon  payment  of  the  pe- 
liakies ;  a  de^d  ftamp  could  not,  until  a  very  recent 
change  made  in  the  praflice  of  the  fiamp-office.  He 
alfo  cited  Doe,  on  demife  of  Bromfieldj  v.  Smith,  6  Eafl^ 
530.    . 

Shepherd  and  Williams,  Serjts.,  contri,  £very  inftru«» 
ZDcnt  in  writing  muft  fpeak  for  itfelf,  and  the  intention 
pf  the  parties  qannot  be  tried  by  parol  evidence,  or  any 
a£ts  or  matters  out  of  the  inftrunicnt.  It  is  not  conclu-r 
five  againft  its  being  a  leafe,  that  it  thereby  appears  that 
fome  further  inftrument  is  to  be  prepared,  for  if,  it  alfo 
appears  that  the  pofrefTion  was  intended  to  pafs  by  the 
-firft  inftrument,  it  is  a  good  demife,  notwithftanding 
the  intention  to  make  further  affiirance. ,  Drake  v.  Must* 
day,  W.  Jon.  231/  S.  C.  Cro.  Car.  ^o"].  Tifdale  y. 
BJfex,  Hob.  34.  Cro.  Rliz.  33.  Waf don's  caff.  If  one 
fay  to  me,  <<  you  (hall  have  a  leafe  of  my  lands  in  D. 
for  21  years,  paying- therefore  ten  (hillings  per  annum  : 
make  a  leafe  in  writing,  and  I  will  (ign  it,"  ,This  was 
agreed  to  be  a  good  leafe  by  parol,  although  no  writing 
be  made  of  it ;  for  the  intent  of  the  leflbr  is  fufficiently 
exprefled,  and  the  making  of  it  in  writing  is  but  for  fur-, 
ther  aflurance.  2  Bl.  973.  Baxter ^  on  demife  of  Abra-* 
hall,  V.  Browne^  The  lefFors  agreed  with  all  convenient 
fpeed  to  grant  a  leafe  to  Browne,  and  they  thereby  fet 
9Qd  let  to  him  the  premifes  ;*  the  agreement  U^en  pro-, 
F  3  ceede^ 
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ceeded  to  fttpulate  that  the  leafe  (houM  contain  ufvil 
covenants,  and  certain  fpecial  ones,  in  one  place  whereof 
occurred  the  words  **  this  demife.'*  And  the  Court  held 
that  the  inftrument  amounted  to  a  leafe.  [^Lav^enteJ^ 
The  circumdances  there  iliewed  ^he  party^s  intent  to  be 
fo ;  on  which  the  Court  relied  in  giving  judgment.] 
They  admitted  that  fome  o£  the  modern  cafes  had  relaxed 
the  old  rules,  and  countenanced  the  idea  that  where  the 
parties  contemplated  a  future  inftrument,  that  intention 
(hould  control  the  words  of  prefentdenufe.  But  moft  of 
the  cafes  where  it  had  been  fo  held,  were  oafes  in  which 
circumftances  ftrongly  {hewed  the  intention  of  the  par« 
ties  that  the  inftrument  Ihould  not  amount  to  a  leafe,  as 
in  Dotf  d.  Coore^  v.  Clare  ;  where,  if  it  had  been  a  leafe, 
the  leflbr  would  have  incurred  a  forfeiture  of  his  copjp* 
hold.  In  the  cafe  of  Doe,  on  the  demi/e  rf  Bromfield^ 
T.  Smitbf  a  new  limitation  of  the  eftate,  in  favor  of  the 
leflbr^  fon,  was  to  be  made  in  the  leaibs,  which  was  npt 
contained  in  the  agreement ;  if,  therefore,  the  pofleflion 
had  pafled  by  the  agreement,  it  would  have  pafied  un- 
fettered by  that  limitation,  which  was  not  to  take  place 
till  a  leafe  was  executed.  In  Goodtitk,  ex  dem.  Eftwiche 
v.  Way  was  an  exprefs  agreement  that  leafes  with  the 
ufual  covenants  fhould  be  execu^  before  Miciae/fw. 
Barry  v.  Nugenty  cited  in  Roe  v.  Afiiumer^  is  f  much 
ftronger  cafe  than  this  \  for  there,  although  an  exprefa 
agreement  for  a  future  leafe  was  inferted,  the  inftrument 
was  held  to  be  a  leafe  on  account  of  the  words  of  pre- 
fent  demife.  There  is  nothing  on  the  face  of  this  agree* 
ment  by  which  the  parties  have  bound  .{hemfelves,  or 
which  renders  it  neceiTary  for  the^i,  to  have  any  future 
leafe.  If,  in  order  to  avoid  the  expence  which  long 
leafes  now  occafion,  and  to  fave  words,  the  parties  chufe 
to  frame  a  leafe  by  demifing  according  to  the  cuftom  of 
the  country,  or  under  and  fubje£t  to  all  ufual  covenantss 
i^  would  be  a  good  leafe.      It  is  not  tbe  lefs  operative 
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becaufe  extrinfic  evidence  muft  be  given  to  tty  what  Is 
the  cttftom  of  the  country.  Provifos  for  the  lefibr*s  re- 
entry in  cafe  the  leflee  {hall  not  cultivate  and  manage  the 
land  according  to  the  cufto'm  of  the  country  are  com* 
mon.  Powers  to  leafe  according  to  the  cuftom  of  the 
country  are  frequent  in  fettlements.  What  qovenantt 
are  ufual,  is  ta  be  determined  by  matter  dehors  tlvt 
fettlement ;  and  why  may  not  it  be  fo  with  regard  to  $^ 
leafe  ?  If  a  leafe  under  feal  had  been  g^ranted  for  at 
years,  at  226L  rent,  habendum^  by,  under,  and  fubjeA  to 
all  ufual  and  cuftomary  covenants  and  agreements,  that 
would  have  been  a  good  leafe  without  more.  Every 
thing  which  requires  to  be  fpecifically  ftated,  and 
cannot  be  expreflfed  by  reference  to  other  contraAs» 
fuch  as  the  removing  the  ftocks,  aficertalning  the 
quantity  and  defcription  of  manure,  and  the  particular 
buildings,  repairs,  and  improvements  to  be  performed^ 
'  is  already  fpecified.  If  the  leflbr  could  not  diftrain  in 
this  cafe,  there  are  many  leafts  on  which  no  diftreft 
can  be  taken  \  as  where  there  is  a  liberty  for  the  landlord 
to  refume  a  part  of  the  premifbs,  abating  out  of  a  grofs 
referred  rent,  a  proportionable  rent  or  value  for  the  part 
refumed  :  but  the  anfwer  is,  id  cerium  efi^  quod  cerium 
reddipote/ls  and  it  is  to  be  afcertained  by  appraifement^ 
If  there  be  an  eviftion  for  part  of  the  premifes  demifed, 
there  (hall  be  an  apportionment  of  the  rent  %  and  therp 
the  amount  is  to  be  afcertained  by  a  jury :  it  does  not 
avoid  the  whole  leafe.  [The  court,  tnterpofing,  relieved 
diem  from  anfwering  the  argument  raifed  from  the  af« 
fixing  firft  of  an  agreement  ftamp,  and  then  of  a  deed 
ftamp ;  the  only  thing  to  be  confidered  was  the  intention 
of  the  pavties  at  the  .time  of  executing  this  contra£t  aa 
therein  exprefled*]  A  covenant  foe  a  future  leafe  is  often 
Hiferted  in  leafes  where  it  is  nOl  neceflary,  in  order  to 
avoid  a  doubt :  befides,  covenants  for  further  aiiurance 
|ie  conu&fm  in  leafes,  efpeoially  in  the  building  leafes  of 
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noblemen  about  this  metropolis^  who  never  grant  their 
leiTees  acccfs  to  their  title-deeds,  but  inftead  thereof,  in* 
feet  this  covenant.  Gaituford  v.  Griffith^  i  Sannd.  si^f* 
i3  a  cafe  of  the  afTignee  of  a  term  recovering  upon  the 
affignor's  abfolute  covenant  for  title.  A  leafe  needs  not 
to.be  under  feal :  and  it  is  for  the  good  of  the  common* 
\v<;^lth,  and  the  advancement  of  agriculture,  to  uphold 
this  fort  of  contra£ls,  as  leafes.  Upon  the  covenant  foT 
further  afTurancc  tlie  Defendant  has  two  remedies,  either 
to  fue  for  damages  on  the  covenant,  or  to  go  into  a 
court  of  equity  to  enforce  a  fpecific  performance  of  the 
covenant.  Igguldcnv.  May,  9^^325.  decided,  .both 
that  a  court  of  equity  would  enforce  a  covenant  clearly 
exprc fled  for  renewal  of  a  leafe,  and  that  theafts  of  the 
parties  were  not  admillible  as  evidence  to  explain  the 
meaning  of  the  inftrument.  ^ 


Mansfield  C.  J.  This  fort  of  queftion  which  we  are 
now  about  to  decide,  isan  extremely  unpleafant  one ;  th^ 
good  fcnfe  is  with  the  modem  cafes.  When  the  party 
enters  into  that,  which  on  tlie  face  of  it  appears  to  be. 
an  agreement,  though  there  are  words  of  prefent  de- 
mifc,  yet,  if  you  collefl:  on  the  face  of  {be  inftrument 
the  intent  of  the  parties  to  give  a  future  leafe,  it  ihall  be 
an  agreement  only.  It  is  true,  ais  hath  been  faid,  that  iq 
mod  of  the  cafes  there  have  been  pofitive  agreements  for 
a  future  leafe,  and  that  there  is  none  fuch  here  \  bi^t  the 
real  queftion  is,  what  did  thefe  parties  intend  ?  Now 
llie  Plaintiff's  leflbr  agrees  to  let  to  the  Defendant,  (not 
ufing  the  ftrong  words  which  are  in  JSarry  v.  Nugent, 
and  other  cafes,)  all  that  farm,  except,  &c.,  and  he  goes 
on  to  n^dke  particular  provisions,  and  then  he  fays,  "  at 
the  yearly  rent  of  226/.,  and  under  all  ufual  covenants 
and  agreements  as  be^tween  landlord  and  tenant  where 
the  premifes  are  Ctuate :"  this  is  not  the  language  mi 
which  a  lawyer  wonld  introduce  into  a  leafe  the  techni- 
cal 
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cal  covenant  for  further  afiurance,  but  contemplates  the 
entire  making  of  an  original  leafe.     Then  follows  a  par- 
tial apportionment  of    the   rent  from   Michaelmas  to 
Chrtftmas^  which  I   do  not  underftand  \  for  the  date  is 
the  2d  of  OBober  :  but  then  comes  an  apportionment  of 
the  rent  for  the  excepted  premifes.      Now,  do  thefe 
words  imply,'  or  not,  that  one   of  the  parties  fiiould 
grant  and  the  other  accept  a  further  leafe  ?     Would  any 
landlord  or  tenant  of  common  fenfe  enter  on  a  term  for 
21  years,  without  afcertaining  what  were  the  terms  on 
the  one  fide  and  the  other  by  which  they  were  to  be  bound 
for  21  years,  and  what  was  to  be  the  rent  apportioned 
for  tUe  excepted  premifes  ?     The  landlord  thinks  he  is 
injured  by  a  breach  of  corenant,  and  brings  an  a£lion  ; 
and  theft  it  is  to  be  gone  into  what  are  the  proper  cove-, 
nants  according  to  the  cuftom  of  the  country !     In  like 
manner  they  mud  go  to  a  jury  to  fee  what  is  the  rent  of 
the  excepted  land.     Does  not  then  this  agreement  clearly 
imply  that  the  parties  meant  to  have  a  leafe  ?    The  land- 
lord did  not  mean  that  the  tenant  (hould  hold,  nor  did 
the  tenant  mean  that  the  landlord  (hould  have  the  rent^ 
widiout  previoufly  afcertaining  what  was  the  rent,  and 
what  were  the  terms  on  which  he  (hould  hold.    We  muft 
therefore   prefume  that  they  meant  to  have  a  further 
leafe :  and  then,  according  to  the  dofbrine  of  the  mo- 
dem cafes,  no  prefent  intereft   is  conveyed  under  this 
inftrument  :    and  it  would  be  a  very  wife  rule  that 
wherever  one  perfon  is  about  to  grant,  and  another  to 
take  a  leafe,  until  the  leafe  was  adually  executed,  no  in- 
tereft at  law  (hould  pafs.     As  to  the  queftion,  what  are 
ufual  covenants,  it  is  an  endlefs  fource  of  litigation.     I 
have  known  parties  long  hung  up  at  an  enquiry  before  a 
Mailer  of  Chancery,  what  are  the  ufual  covenants,  and 
it  is  the  extreme  of  folly  either  to  give  or  take  pofleflSon 
under  fuch  an  agreement,  till  a  leafe  is  executed,  but  the 
fconvenience  of  parties  fometimes  requires  it. 

Rule  difcharged. 


n 
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July  I  ^a) 


ReeoTery 
amended  by  in- 
fertiog  a  mer- 
fuage  recently 
built  upon  ptrt 
of  the  preini£et« 


«--*—,  Demandant ;  Shaw,  Tenant ;  Hawkini, 
Vouchee. 

'DOUGH  Serjt.  was  permitted  to /amend  a  recovery 
fuffered  of  a  mefluage  ^nd  garden  In  AlbetnatU^ 
Jhreet^  which  garden  extended  to  Do^aer^Jireet^  and  on 
part  whereof  another  mefluage,  fronting  to  Dover-Jlreet^ 
had  lately  been  \>uitt,  by  inferting  a  fpecific  defcription 
pf  the  l^ft-mentioned  mefluage,  upon  an  afiidavit  that  it 
was  intended  to  pad,  and  the  deed  to  lead  the  ufes  con- 
veying all  the  eftate  of  the  vouchee. 


(tf)  On  this  day,  and  during 
the  retnaioder  of  the  term, 
Chambril^  was  prevented  by 


indifpofition  from  coming  ioto 
courts 


/  h  .  J^yt-  Cox  v.  RODBARD. 

/^    Nofuggfftion    HTHE  Defendant  being  indebted  to  the  Plaintifl^"  in 

it  necciTiry  under  ^^^^^  ,q^^  f^^  goods,  gave  the  Plaintifi'a  warrant 

^    '  ^rranV'  ^^  attorney  to  confeCs  a  judgment  in  the  penal  fum  of 

of  attorney  con-     iijoo/.  conditioned  for  the  payment  of  IJ47/.  \os.  and 

ditioned  for  pay-  intereft,  together  with  fugh  fum  as  the  Plaintiff  (hould 

ment  by  inftaU      j^^^^  p^^y  j^^  continuing  an  infijrapce  of  the  jike  amount 

.    on  the  Defendant's  life,  which  the  Plaintiff  was  thereby 

authorizedto  do,  until  the  whole  of  the  faid  debt  (hould 

be  fully  paid  by  Inftalments,  viz.  309/.  on  the  30th  OBih 

hir  i8q9,  and   X047/.  ip/.  together  with  intereft,  and 

alfo  the  premiums  of  infurance  paid,  on  the  \^tYi  April 

1810.     Judgment  was  foon  afterwards  entered  upon 

the  warrant  of  attorney :  and  the  Defendant  having  paid 

the  firft  inftalment  of  300/.,  and  the  further  fums  of 

94/.  and  800/.  only  on  account,  the  Plaintiff  iffued  a  writ 

of  execution,  and  levied  234/.  U|K>n  die  Defendant'^ 

f|oods,  to  fatisfv  the  refxdue. 

7  miliaw 


jK  THE  TiFTiETH  Teak  ov  GEORGE  III. 

Williams  Serjt.  had  on  a  former  day  obtained  a  rule  i8io. 
m/tfoT  fetting  afide  the  capiat  adfaiisfiUiendum^  and  re- 
ftoring  the  monies  levied,  upon  the  ground  that  the 
Plaintiff  had  not  ifltied  any  writ  oi  fcire  facias^  nor  exe- 
cuted any  writ  of  inquiry  thereon  purfuant  to  the  ftatute 
tfS&plT.s.  r.ii. 

Shepherd  Seijt.  againft  the  rule  contended  that  no  fug- 
geftion  was  neceffary  in  this  cafe. 

Jmtiams  and  S^  Seijts.  b  fupport  of  the  rule,  urged, 
that  this  warrant  of  attorney  being  given  in  a^larger  fum 
than  the  debt  a&ually  due,  by  way  of  penalty,  condi- 
tioned for  the  payment  of  the  tnftalments,  there  was  as 
much  reafon  why  the  ftatute  fliould  apply  to  require  a 
filggefUpu  in  this  qie,  ^  in  the  cafe  of  bonds  condi- 
tion^ for  payment  of  2U)nuities»  the  amount  of  the  an- 
littity  paymeQts  beiqg  iq  all  fuch  cafes  fufficiently  cer- 
^n  without  the  intje]ryention  jkf  ^  jury,  yet  the  ftatute 
Required  it. 

Tie  Cfiurt  aflced  whether  there  wei[e  any  inftance  of  a 
fqggeftion  being  neceflary  where  the  fecurity  was  merely 
a  warrapt  of  attorney  ;  and  obferved»  that  if  the  do&rine 
contended  for  was  correA.  a  writ  of  fcire  facias  would 
))e  neceflary  upon  every  fubfequent  breach  \  which  the 
Defendant's  counfel  admitted,  but  could  cite  no  inftance 
where  a  fug^^ftio^  ha<)  been  held  requifite  pn  a  Y^rrant 
pf  attorney. 

Mansfiej^P  p.  I.  This  s^rgumen^  would  extend  to 
tvery  warrsuit  of  attorney  where  the  payment  is  \o  be 
made  by  inftalments,  fo  that  it  muft  be  decided  t^y  a 
jury  whether  fuch  inftalments  have  been  paid  or  not. 
But  this  cafe  is  not  within  the  mifchief  intended  to  be 
remedied  by  the  a£):^  which  was  made  to  preclude  th^ 

neceflity 
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neccility  of  going  into  a  court  of  equity*  The  common 
law  courts  have  ever  exercifed  an  ,equitable  jurii(3i£tion 
over  their  own  judgments  and  procefs.  The  Piaintiff 
comes  here  to  complain  of  an  irregularity,  not  to  feek 
redrefs  on  the  merits.  If  it  were  neceflkry,  the  Court 
would  direfk  an  ifTue  to  try  whether  the  inftalments  h^ 
been  duly  paid  or  not,  but  the  Plaintiff  fuggefts  nothing 
widi  refped  to  the  merits.  It  is  wholly  a  new 
motion. 

Rule  difcharged  with  Colts, 


If  a  landlord 
iSireA  a  teDanr, 
who  18  dvcrfccr 
of  the  poor,  to 
pay  on  the  land- 
lord's accountf 
rates  irregularly 
aiTcfled  on  him* 
and  promifcs  that 
the  levies  Ihall 
cat  out  the  rents, 
the  tenant  may 
fct  them  off,  6t 
prove  them  as 
payment,  ip  an 
adion  for  Ofe  and 
oocopation* 


Roper  v.  Bumford# 

HTHIS  was  an  aftion  brought  to  recover  for  the  ufe  and 
occupation  of  50  acres  of  land  in  the  parifli  of 
Church  Lynchy  in  the  county  of  Worcefter,  Upon  the 
trial  of  this  caufe  at  the  Worcejler  fpring  aflizes  18 10, 
before  Wood  B.,  it  was  proved  that  the  Defendant,  being 
overfeer  of  the  poor,  the  Plaintiff,  with  full  knowledge  of 
the  irregularity  of  certain  poor-rates  which  had  been 
infornrally  affeffed  upon  the  Plaintiff  for  other  land  in 
the  fame  parifh,  had  direfted  the  Defendant's  fon,  who 
vni%  collefting  rates  for  his  father,  to  pay  thofe  rates 
upon  the  Plaintiff's  account,  and  to  fet  them  off  againft 
the  rent  •,  faying,  he  knew  the  levy  was  not  a  legal  levy, 
but  tlie  rent  fliould  eat  out  the  levy.  The  Defendant 
fought  to  fet  off  againft  55/.  px.  rent,  which' was  proved 
to  have  accrued,  33/.  4/.  for  bark  fold,  and  thefe  poor- 
rates  fo  paid.  The  price  of  the  bark  was  accordingly 
proved  and  fet  off,  but  Wood  B.  thought  the  Defendant 
was  not"  entitled  to  fet  off  the  illegal  levies  :  he  thought 
it  was  like  the  cafe  of  the  demand  of  money  by  a  public 
officer,  and  a  promife  made  to  pay  him,  when  the  ofB/:er 
<had  no  authority  to  exa£t  the  fum  demanded,  and  hi^ 

thought 


Ropst. 
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thought  that  promife  would  be  void  in  la\/|  and  there-  i4lto. 
fore  could  not  be  made  the  fubjeft  of  a  fet-off.    Tlie  jury 

accordingly  found  a  vcrdi£l  for  the  PlaifitifF)  with  20/.  5/.  *^"J/ 

damages.  Bu  m  p  o  us* 

Sbephtrd  S^j-jt*  l^vhig  in  E^fier  ternj\n\ovfd  to  fet 
afide  the  verdi£t  and  have  a  ntw  tria),  u|H^a  .the;  ground 
of  a  mi£lire£tion  upon  this^poinl^  and  having  pbcained  f| 
rule  nifi^ 

IfZ/i/Serjt.  now  endeavoured- to  fliew  caufe  againft  tlvs 
rule,  contending  either  that  -the  Plaintiff's  prpmifc  to 
allow  thefe  rates  by  way  of  fet-off  was  without  confider* 
ation»  or  that  the  Defendant  ought  ijo  have  (hewn  that 
he  had  a^ually  difburfed  the  rates  to  the  poor^  or  p^id  .... 
the  money .  over  to  the  nev?  oycrfcer,  of  which  hq.had  pi^ 
fered  no  evidence.  This  was  merely  a  promife  to  pay  aa 
illegal  debt.  /  . .  >*      /.  ,^. 

But  the  Court  held  that  it  was  more  than  a  promifet 
and  was  equivalent  to  an  a£tual,  payment  of  the  money 
into  the  Plaintiff's  hands^  and  made  the 

Rule  abfojute* 
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3^  J.         Doi|  on  the  Denufe  of  Shxpi^a^d^  i;.  Aixsk. 

If  aklTee  eier-  TTHIS  was  ita  cjcOment  brought  to  recover  pofleffion 
!^4(mife/ore.  ^  *  meiuage  and  (hop  in  VvrthgaU-Jitnt^  BoiA, 
mMn^yf  wteh  ^hich  the  leflbf  of  the  Plaintifi;  by  leafe  of  the  tStH 
lilt  Wifc  k  for-  day  of  Dicmter  1  Sos,  had  demifed  to  WiOiam  Dcrty  his 
fa^J^^a^k  ^**'*^***»  adminiftiators,  and  affignt,  for  the  term  of 
^Kkcrery  Ifing  bv*  ^'  years,  determinable  on  lives  \  ^  provided,  that  if  the 
and  witneffing  ^  leflee,  his  executors,  admintfttators,  or  afligns,  lho\iId» 
the  la  for  fix  h  ^x  any  time  thereafter  during  the  tehn  thereby  granted^ 
Srwlttre/*-^    •'  permit  or  fuier  any  pertim  or  perfons  to  inhabit  ot 

Sofhe  pofitivc  ^  dwell  in  6x  upon  the  demifed  premifes,  or  ahy  part 
«Bt  ef  Wilvcn  as  ^  thereof,  who  Ihould  therein  ufe,  exercife,  carry  Oh,  of 
Receiptor  rent,     n  foOow,  (amongft  other  the  trades  therein  enuAierated,) 

Bot  if  he'pef  ^  ^  ^'^  ^  ^  butcher,  or  any  other  dangemus,  noify. 
Bit!  the  tenant  <*  noiibme^  or  ofienfive  trade  or  calling  whatfoever,  or  if 
to  expend  mooef  c«  gji^  ^  any  one  or  more  of  the  covenants,  claufes,  and 
JhrAh^^^'^x*  ^  sgreements  therein  contained  on  the  part  of  the  leflee» 
ii  evidence  lobe  ^  his  exiiSfcuSOrs,  adminiftVators,  or  affigns,  fliould,  dur^ 
left  to  s  jury  of    cc  {^g  |]|e  term,  be  infringed  or  broken  in  ahy  refpe^ 

S"!!I^*"!i**.u^*  w  Whatfoever,  then  it  ihould  be  lawful  for  the  leflTor 

alteration  of  tlic 

premifet.  ''  ^o  re-enter/'    And  the  leflee  covenanted  <<  that  he,  his 

PerMamfieUf     «<  executors,   adiminiftntors,    and  alligns,  would  notj 

'  **  <<  during  all  or  or  any  part  of  the  term,  exerciie  upon 

^  /^  A-  /  Sy^         *****  ^  ^^y  P**^  ^^  **  premifes,  the  trade  of  a  butcher^ 

^  .r>     '  M  &c*  or  any  other  dangerous,  noify,  noifokne,  or  of- 

<<  fenfive  trade  or  calling  whatfoever.**    Upon  the  trial 

of  this  caufe  at  the  Taunion  fpriiig  adizes   i8to,  be* 

fore  Graham  B;,  it  ap^red  that  the  leflee  Dore  had,  in 

Jfuly  1803,  for  the  conGderation  of  <)5/.,  alligned  the 

I  premifes  to  the  Defendant }  who  thereupon  partitioned 

off  the  {hop  into  two  feparate  apartments,  in  one  of 

which  he  carried  on  the  bufinefs  of  a  fi(hmonger»  and 

the  other  he  had  let  on  leafe  to  l^oier^  a  butcher,  who 

dierein 
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therein  carried  on  his  trade«  The  PlaintiflT,  from  the 
time  of  the  aiEgnment  td  the  time  of  the  trial|  continued 
to  liTe  next  door  to  the  demifed  premifes^  and  was  witnefa 
to  their  converfion  to  thefe  obnoxious  ufes.  The  De- 
fendant had  paid  his  rent  during  that  period  to  Dare^  and 
could  not  prove  any  payment  of  rent  by  Dore  to  the . 
Plaintiff's  leiTor  fubfequent  to  the  alteration.  For  the 
Defendant  it  was  urged,  that  the  circumftance  of  his  * 
havrng  fo  long  feen  the  nuifance,  without  interfering^ 
was  evidence  of  a  waiver  of  the  forfeiture  5  but  Gra^ 
tarn  B.  thought  there  muft  be  evidence  of  fome  pofitive 
aft  of  waiver,  and  that  mere  filence  was  not  fufficient. 
The  jury  found  a  verdiA  for  the  Plaintiff. 


Dob, 

Lcffcfc  of 

She??a%D$ 

V. 


Lens  Seijt.  having  in  Eafier  term  obtained  a  rule  nifi 
to  fet  afide  the  verdi£l  and  have  a  new  trial. 


Bifi  Seijt.  (hewed  caufe.    {MansjUld  C.  J.  obferved, 
there  was  a  circumftance  which  had  not  been  adverted 
to :  it  was  fnggefted,  that  a  great  deal  of  money  bad 
been  laid  out  by  the  Defendant  in  altering  and  im<« 
proving  thefe  premifes  \  that  was  not  merely  a  circum^ 
ftaace  for  the  confideration  of  a  Court  of  equity  :  if  the 
Phintiff  lay  by  and  faw  that  laid  out,  it  was  a  ftrong  cir« 
cumftance  firom  which  a  jury  might  imply  confent  to  the 
alteration.]    No  fuch  fa£l  appears  on  the  judge's  report. 
The  covenant  is  unqueftionably  broken,  and  the  only 
queftion  is,  whether  there  has  been  any  waiver.    How 
bug  muft  a  man  lie  by,  before  his  long-fuSering  fhall 
amount  to  a  waiver  ?    It  has  never  yet  been  held  that 
lying  by  would  conftitute  a  waiver  of  a  breach  of  cpve« 
nanL     But  if  the  Defendant  has  laid  out  money,  of 
which  there  is  no  evidence,  it  is  his  own  folly  that 
he  did  not  firft  tender  his  rent :  if  that  had  been  re« 
cdvedy  he  might  have  fpent  his  money  fafely  \  without 
that  precaution,  he  vras  fpending  it  in  his  own  wrong* 
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LHTecof 

SitBPFARD, 


Lens  in  fupp6rt  of  the  rule.  It  t9  not  neceflary  there 
(hould  be  an  a£lual  payment  of  rent  to  conftitute  a 
wairer ;  that  is  ovA^  exempli  gratid:  any  other  evidence 
of  waiver  is  equivalent.  It  ought  (o  have  been  left  to 
the  jury,  whether  the  Plaintiff^s  lefibr  had  made  hi% 
eleAion  to  determine  the  leafe  or  to  confirm  it }  for  the 
leafe  is  not  made  abfolutely  ''void,  but  only  rendered 
iroidable  by  the  breach  of  covenant  \  and  the  leftbr  muft 
€le£l  whether  he  will  enter  or  not.  However,  nothing 
in  the  evidence  {hews  that,  during  this  long  period,  the 
rent  was  not  accepted  ;  and  the  jury  ought  to  have  pre- 
fomed  that  it  was.  The  Plaintiff  might  eafily  have 
proved  that  the  leflbr  never  received  this  rent,  and  might 
have  (hewn  the  reafons  why  he  did  not.  {^Heath  J.  The 
Plaintiff  is  not  bound  to  prove  a  negative.]  It  ought  to 
have  been  left  to  the  jury,  whether  the  Plaintiff  had  not^ 
at  fome  one  moment^  affented  to  thefe  a^s. 


Mansfield  C.  J.  I  do  not  know  how  it  is  poffible 
to  help  this  Defendant.  The  leflbr  having  let  to  Dor^y 
with  a  covenant  not  to  exercife  certain  trades,  Dore 
underlets  to  the  Defiendant,  and  the  Defendant  trades 
contrary  to  the  covenant :  the  Plaintiff  lives  next  door, 
and  muft  be  taken  to  have  known  the  alterations  in  the 
ftate  of  the  premifes.  Suppofing  no  money  to  have 
been  laid  out  in  improvements,  and  of  that  there  is  no 
evidence,  the  fuiG^ringhim  to  go  on,  is  an  indulgence  to 
the  tenant;  after  a  time  the  leffor  brings  anejeftment, 
ind  what  you  ought  to  prove  is,  that  he  confented  to 
the  change  :  now  you  have  not  Ihewn  that  he  has  fince, 
either  direftly  or  indireftly,  'received  any  rent ;  and  if 
he  had,  it  is  probable  he  gave  Dore  a  receipt,  and  Don 
would  have  produced  it  to  uphold  the  beneficial  leafe. 


Heath  J.  was  of  the  fame  opinion.    Forfeitures  of 
leafe  fkmd  on  the  fame  ground  with  forfeitures  of  oopy- 

boldi 
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hold ;  and  there  are  a  great  many  cafes  iil  the  old  books,  iSio. 

wliere  it  is  held,  that  a  mere  knowledge   and  acqui-  '^  _  -'  ^ 

efcence  in  an  a£l  conftituting   a  forfeiture,  doos  not  T^cHVeW 

amount  to  a  waiver:  there  muft  be  fome  a£l  affirming  8"»^'a»», 

the  tenancy.  Allen. 

LiWRfiMCs  J.    The  rule  muft  be  difcharged. 

Rule  difcharged* 


Halhead  v.  Abrahams.  ^«fr3« 

npHIS  was  an  a£lion  on  a  replevin  bond.     Upon  the      After  nooruit 

trial  of  the  caufe  at  the  Lincoln  fpring  affizes  1810,  ^^r  a  variance,  in 
before  Baylry  J.,  the  Defendant  did  not  appear,  and  the  aftjon  on  a  re- 
learned  judge,  on  comparing  the  record  of  the  declara-  plevin-bond,  the 
tion  with  the  bond  produced  in  evidence,  difcovered  a  Court  permitted 

fatal  variance,  three  dozen  of  ohairs  being  mentioned  in     ^  ^^^^l   ^^ . 

,  *'  amended,  and  a 

the  bond,  and  four  dozen  in  the  declaration,  upon  which  new  trial  to  be 

die  Plaintiff  was  nonfuited  \  but  Bajley}.  faid  that,  if  he  had. 

had  been  a  judge  of  the  court  where  the  a£lion  was 

brought,  he  would  have  amended  the  declaration /rv 

tanto  at  the  time  of  the  trial. 

Shepherd  Serjt.  in  Eafter  term,  moved  to  fet  afide  the 
nonfuit  and  amend  the  declaration,  on  the  autliority  of 
Gruniyy.  Melly  x  New  Rep.  a8.,  and  Holland  v.  Hophins^ 
2  B»/.  (sf  Pull.  243.,  where  the  Court  permitted 
amendments  aftrer  trial,  and  he  faid  it  ought  (tie  ra- 
ther to  be  permitted  in  this  cafe,  becaufe,  as  the  De-> 
fendant  did  not  appear  at  trial,  he  had  incurred  no  colls. 

Mansfield  C.  J.  allowed  it  on  payment  of  the  cofts 
occafioned  by  the  amendment,  that  is,  in  this  cafe,  the 
fame  cofts  as  if  it  had  been  amended  before  the  trial,  by 
fomnions  before  a  judge  in  London.  [When  amend- 
ments are  made  at  the  trial)  they  are  made  withoutxofts.] 

Rule  abfolute. 

vot.ni.  G 


ti 
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The  aflignee 
of  aa  Irijb  judg. 
ment  by  cognovit 
snay  fue  in  this 
country  in  his 
own  name. 

The  IriJb  fta- 
ttttes  9  G.  a.  and 
aj  (?•  a.,  which 
permit  conufees 
of  judgments  to 
aflign  them,  and 
the  aflignees  to 
file  in  thtir  own 
names,  are  con- 
fined to judg- 
ments upon  cag" 


O'Callaghan  V.  Marchlonefs  Thomond. 

nPHIS  was  an  a£lion  of  debt  againft  the  Defendant,  as 
{a)  executrix  of  the  Inte  Marquis  of  Tkomondj  opoa 
fimple  contraft  for  7000/.  The  firft  count  fet  out  cer- 
tain IriJb  (latutes  of  9  Geo.  2.  e,  5.  and  25  Geo.  2.  c.  14.9 
whereby  conufces  of  judgments  are  allowed  to  aflign 
them,  and  the  ai&gnees  of  fuch  judgments  may  fue  out 
lexecutton,  and  bring  adlions  of  debt  on  fuch  judgments, 
in  their  own  names.  The  count  further  ftated  that 
Lawrence  Cotnyn^  in  Trinity  term,  in  the  42d  year  of  his 
Majefty's  reign,  in  the  court  of  Common  Bench  in  /rr- 
land^  before  the  Right  Honourable  John  Lord  Norbtery 
and  his  brethren^  juftices,  &c.,  by  the  confideration 
and  judgment  of  the  faid  Court,  recovered  againft  the 
teftator  as  well  a  certain  debt  of  feven  thoufand  pounds 
fterling  money,  that  is  to  fay,  of  current  money  of  Ire* 
landy  as  alfo  4/.  4s.  6d.  of  like  money  for  his  cofts,  and 
then  proceeded  to  (hew  an  aflignment  to  the  Plaintiff, 
and  a  memorial  enrolled  in  purfuance  of  fliofe  ftatutes. 
There  was  a  fecond  count  on  an  account  ftated.  To  the 
firft  count,  there  was  a  general  demurrer  and  joinder* 
The  ftatute  9  Geo.  2.  r.  5.  after  reciting  that  judg- 
ments, fl:atutes  ftaple,  and  ftatutes  merchants,  are  fre- 
quently afligned  for  valuable  confiderations,  and  to  pro- 
teGt  the  purchafe  of  eftates,  but  are  no.  more  than  equit- 
able fecurities  in  the  hands  of  the  aflignees,  and  that 
aflignees  of  fuch  judgments,  ftatutes  ftaple,  or  ftatutes 
merchants,  as  the  law  then  ftood,  could  not  revive  or 
difcharge  the  fame  in  their  own  names,  but  in  the 
name  of  the  conufees  of  fuch  judgments,  ftatutes  ftapIeS| 
or  ftatute  merchant,  or  their  reprefentatives,  which  wae 
often  attended  with  very  great  inconveniences,  and  the 
conafee  might,  after  fuch  aiBgnment,  enter  fatisfa&ioa 


(tf }  See  Botei  Vaughtin  t.  Flunktit^  at  the  end  of  this  cafe. 


Qn 


Thowomd. 


IN  THE  FiFTtETH  Year  of  G£0&G£  III. 

on  the  record  of  fuch  judgmeiits^  ftatutes  ftaple,  or  fta« 
tutes  merchant,  widiout  the  knowledge  or  confent  of 
the  affignee,  enads,  <*  that  where  any  conufee  or  conu-  ^  ^"v." 
"  fees  of  a  judgment  or  judgments,  ftatute  ftaple,  or  ^*,[^Moii^ 
«  ftatute  merchant,  his,  her,  or  their  executors  or  ad- 
<<  miniftrators,  fliall  aflign  the  fame,  fuch  conufee  oit 
««  conufees,  his,  her,  or  their  executors  or  adminiftra- 
^  tors,  ihall  alfo  perfe£l  a  memorial  of  fuch  alBgnmect," 
with  fuch  formalities  as  therein  are  mentioned.  The 
fecond  feflion  ena&s,  «  that  after  fuch  memorial  en» 
**  rolled,  fuch  aflignee  or  afCgnees,  and  no  others,  majTa 
■'  in  dieir  own  names,  revive  fuch  judgment,  ftatutet 
*<  &c.  and  take  out  execution,  difcharge  the  fame,  and 
<<  enter  fatisfad^ion  on  the  record  ;  and  that  the  conufor 
<<  or  conufors  of  fuch  judgment  or  judgments,  ftatute, 
<<  &c.,  his,  her,  or  their  executors,  adminiftrators,  or 
*<'affigns,  may,- upon  payment  to  fuch  aflignee  or  aflig- 
<<  nees,  plead  payment  fpecially  to  fuch  aflignee  or  aflig* 
««  nees."  The  ftat.  25  G^#.  2.^.14.,  whiclf  is  entitled  <«  An 
ad  to  explain  and  amend'*  the  former  a£t,  after  reciting 
that  fome  doubts  had  arifen  upon  the  conftruAion  o£ 
the  former  ad,  fo  far  as  the  faid  ad  relates  to  the  aflign«> 
ment  of  judgments  and  ftatutes  in  the  feveral  courts  of 
law  therein  mentioned,  for  the  removing  of  fuch  doubtSf 
declares,  <<  that  every  aflignee  or  aflignees  of  every 
<<  judgment  or  judgments,  ftatute  ftaple  or  merchant,  ' 
<<  that  were  then  afligned,  or  which  thereafter  fhould  be 
<<  aiEgned  on  record,  by  virtue  of  the  (aid  a£t,  his,  her, 
**  or  their  executors,  adminiftrators,  or  afligns,  may  not 
<<  only  revive  fuch  judgment,  &c.  from  tin;ie  to  time,  in 
<(  his,  her,  or  their  own  name  or  names,  and  take  out 
<<  one  or  more  execution  or  executions  thereon  for  the 
*^  recovery  of  his,  her,  or  their  demands  tfaereon,  as  by 
«  the  faid  ad  amopg  other  things  is  direded,  :but  alfo 
«  that  fuch  aflignee  or  aflignees  of  fuch  judgment,  &c. 
'<  now  affigned  or  hereafter  to  be  afligned  by  virtue  of 
G  a  » the 


O'Callagham 
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i8  lo.  <*  the  faid  aft,  his,  her,  or  their  executors,  adminiftrators, 

or  afligns,  may  bring  an  action  of  debt,  or  othcrwife 

-«„,.-.„    ^^  proceed  or  fue  thereon,  in  his,  her,  or  their  own  name 

^HoM^MD*      **  °^  "*"*®s>  *"d  ^^  confidered  to  all  intents  and  purpofes 

'<  in  the  place,  ftead,  and  condition,  either  in  law  or 

««  equity,  of  the  affignor  or  aflignors/' 

Peckwell  Serjt.,  in  fupport  of  the  demurrer,  admitting 
the  general  principle,  that  the  law  of  one  country  would 
recognize  and  enforce  obligations  raifed  by  the  law  of 
another  country,  contended  neverthelefs,  that  the  rule 
extended  only  to  the  fubftance  of  the  contraft,  but  could 
not  transfer  to  another  country  the  form  of  recovering, 
tior  contravene  the  general  principle  of  the  Etigiijb  law, 
that  cbofes  in  oBion  were  not  aflignable;  confequently 
that  no  aftion  could  be  fuftained  in  this  court  on  the 
judgment,  otherwife  than  in  the  name  of  Corny n.  Never- 
thelefs, he  was  aware  of  the  cafe  of  Innes  v.  Dunlop^ 
8  r.  R.  595.  But  the  Court  intimating  a  ftrong  opinion 
againft  him  upon  this  ground,  he  objefted  that  on  the 
face  of  tliis  declaration  the  Plaintiff  did  not  bring  himfelf 
within  thefe  ftatutes,  wJiich  extended  only  to  judgments 
hy  cognovit;  whereas  if  tliis  form  of  declaration  were 
fufficient,  there  was  no  aflignee  of  a  judgment  recovered 
in  any  fliape  whatever  in  Ireland^  whether  upon  demur- 
rer, verdi£l,  or  by  default,  who  could  not  prove  the  alle- 
gation contained  in  this  declaration,  that  the  Plaintiff 
recovered  by  the  conCderation  of  the  Court :  this  would 
be  jthe  inevitable  confequence,  if  for  conufee  the  Court 
could  read  recoveror.  There  was  a  known  diftindlion 
between  the  two  words :  conufee  meant  only  the  Plain- 
tiff to  whom  a  judgment  was  acknowledged.  The  Eng^ 
lifb  ftatute  2^  Hen.  8.  r.  5.  "  for  the  continuation  of  debts 
upon  exQCUtion,''  diftinguifhes  between  recoverersy  ob- 
ligees, and  recognizees.  The  Irijb  legifl^ture  contem- 
'  plated  9nly  fuch  judgments  which  may  be  faid  to  be  in 
13  the 
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is 


the  nature  of  obligations,  in  like  manner  as  fines  and 
common  recoveries,  though  judgments  of  the  Court, 
are  in  the  nature  of  common  aflurances  of  landb  T^ej, 
jHTOuld  have  ufed  the  word  recoverers,  if  they  bad  meant 
to  extend  the  tlGL  to  all  judgments  whatfoever,  and  had 
not  meant  to  confine  it  to  judgments  by  cognovit* 


1810. 
O'Callaghav 

Marchiorcft 
Thomonp* 


Runnington  Serjt.,  contri,  contended  that  the  ftat. 
25  G.  2.  was  meant  to  apply  to  judgments  of  all  forts, 
and  between  all  parties  'whatfoever :  for,  iaithough  the 
ftat.  9  G.  2.  applies  to  judgments  by  co^owt^  there  2x9 
no  means  to  diftinguifli  on  the  record  of  a  judgment, 
whether  it  pafled  on  a  cognovit  or  othcrwife.  But,  all 
the  Court  and  the  officers  denying  this,  he  contended 
that  it  was  only  matter  of  form,  and  inafmuch  as  there 
was  no  fpecial  caufe  of  demurrer  affignec},  no  advantage 
could  now  be  taken  of  it. 


The  Court,  however,  being  unanimous  that  it  was 

matter  of  fubftance,  he  prayed  leave  to  amend,  which 

-was  granted,  if,  upon  enquiry,  he  (hould  find  that  the 

judgment  was  in  hfk  a  judgment  by  confeffipn,  fo  that 

he  could  avail  himfelf  of  the  indulgence. 

(tf)   Vaughan  v.   Phnkgitt     ment,  beeaofe  it  was  a  record 


CB.  June  5,  18x0,  fittings  at 
Wefimlnjicr  after  I,apr  term 
€or,  Chambrc  J.  Jjfumpjit  up- 
on  a  judgment  in  the  Coort  of 
Exchequer  in  Ireland.  Dam" 
pfer^  for  the  Defendant*  objeA- 
ed  that  fincc  the  Union  of 
Great  Britain  and  Ire/and^  aj~ 
Jumffijt  could  no  longer  be 
BiaiataiDed  upon  an  Irijb  judg- 


Jlffumpjit'^at% 
of  the  United  Kingdom^  ftd  ^,„  ^^  /r^  judg- 
might  be  broughf  over  to  the  ^^^^  ^^^  ^j^ 
Houfe  of  Lords  here.    Cham-  Union* 
hrej.    It  was  removeable  to 
the  Houfe  of  Lords  before  the 
Unien :  but  I  will  referve  the 
point,     Ferdi^  for  the  Plain- 
tiff, but  the  Defendant  pevot 
moved  the  caf^* 


€ 
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July  4.         S0ULSBY9  Aflignee  of  Haludat,  a  Bankrupt, 

v.  L£A. 

If  the  Plaintiff  ^HEPffERD  Serjt.  had  on  a  former  day  obtained  a 
retains  the  venue        ^ule  nifi  to  change  the  venue  in  this  cafe  from  Tork- 
upon  the ufual        /L'     »,     iir       a 
undertaking  to     Jk^re  to  Worcefter. 

give  material  evi> 

dence  within  the        Clayton  Serjt.  now  (hewed  caufe,  i^>an  the  ground 

countjr.yct  if  the  that  the  Plaintiff  was  the  aflignee  of  a  bankrupt,  and  it 
joi?c"be'riuch  as  "wig^^  happen  that  the  Defendant  might  difpute  the  com- 
to  render  that  mii&on  of  bankrupt  under  which  he  derived  title: 
evidence  irrcle-  he  therefore  claimed,  that  if  the  Defendant  did  difpute 
formance  of'the  *^*  ^^  Plaintiff  might  be  permitted  to  undertake  to  give 
undertaking  is  material  evidence  in  Torhfiirey  inafmuch  as  the  trader 
difpcnfed  with,  had  refided,  and  the  commiflion  was  opened,  at  Bradford^ 
local  evidence  be  *"  '^*^  county ;  and  thereupon  he  would  be  entitled  to 
the  trading  of  a  ^^^  ^^^  venue  reflored :  but  if  the  Defendant  would 
bankrupt,  or  a       not  difpute  the  commiflion,  he  did  not  wifli  to  have  it  re- 

£rdcbt*S;h-  '*°^-      '^  ^'  '^9  G.  3.  c.  121.  f.  .4.  requires  the 

in  a  county,  yet    P^7  ^^^  means  to  difpute  a  commiffion,  to  give  notice 

if  the  defendant    of  his  intention.:  and  unlefs  that  notice   is  given,  it  is 

do  not  give  no-  ^^^  unneceflary  to  do  more  than  to  give  in  evidence  the 
ticc  of  his  inten-     .        .^  /   ,  ,.  .      .     ,        ,  . 

tion  to  difpute       commiifion  and  the  proceedmgs  under  it ;  but  the  notice 

the  commiflion      need  not  be  given  by  a  Defendant  until  the  time  of  plea 

under  49  G.  3.      pleaded  :  whereas,  a  Venue  is  changed  before  plea,     JJe 

fu'**!u  *^  *  ^  conceived,  therefore,  that  the  circumftance  of  the  plea 
toat  tnc  mere  * 

produdionofthe  not  being  accompanied  with  fucha  notice,  would  render 

commiflion  and  unneceflary  the    local    evidence,  which,   without  fuch 

procee  ings  un.  jj^^j^^  would  be  material  and  neceflary :  and  he  cited  the 

dent  proves  the  /.       r  ^    »      »        ^i                  ^    /■ 

trading  and  pcti.  *^**^   ot  .Cockenll  v,  Cbatnierlajne,  /m/^l.  518.  to  fhew 

tioning  creditor's  that  where  the  plea  is  fuch  as  to  render  it  irrelevant  to 

debt,^^/tf  that    the  iflue  to   prove  the  local  circumftances,  which   the 

the  undertaking     —,..„.        /        ,  .^  ...      , 

needs  not  to  be     P**"*^*  undertook  to  prove  arifing  withui  the  county, 

further  complied  the  undertaking  to  give  material  evidence  in  the  county 

^*^^'  where  the  venue  is  laid,  is  thereby  difpenfed  with. 

_  ^  Man$W{;x,ii 
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Mansfield  C.  J.  put  him  to  his  ele£lion  whether  ha  i8io. 

would   undertake  to  give  material   eridence  in  ^Vri-  \     ^'  -^ 

^  SOULSBT 


mre 


? 


Lawrfnce  J.  obfervedi  that  if,  upon  confideration,  he 
felt  confident  that  the  cafs  cited  applied  to  the  prefent  cafe, 
he  was  fafe  in  undertaking  to  give  material  evidence)  in 
the  prefent  circumftances  :  and  the  rule  was  accordingly 
ciifchargedy  on  the  ufual  undertaking  of  the  Plaintiff. 


Lea* 


SouTHcoTE,  Executrix  of  Southcote,  Efq.  v.        7^J  *• 
HoARE,  Bart. 

Tp*HE  Plaintiff,  as  executrix  of  the  laft  vWU  and  tef-  ^f  indenture 

-*•    tament  of  Thomas  Soutbcote,  deceafed,  declared  io  ^*  ^  ^  ^ 

covenant  againft  the  Defendant  upon  an  indenture  of  c,  $.  Ji»9  tenant 

leafe  of  3  parts,  made  between  the  faid  Thomas  Southcott  for  Ufe»  dcmifed 

in  his  lifetime,  (therein  defcribed  as  tenant  for  life  of  the  ^^  ^*  *  •"^    ' 

,rt         /.^;«.  •        i-t^z-t^/.^  covenanted  with 

real  eftate  of  John  Soutbcote^  deceafed,)  of  the  firft  part,  ^^  ^^  receiver,) 

Ibomai  Charlton^  (therein  defcribed  as  the  receiver  ap«  snd  other  the 
pointed  by  the  High  Court  of  Chancery  of  the  rents  and  receiver  or  re- 
profits  of  the  eftates  of  the  faid  Johfi  Southcoie,)  of  the  ..  ^^^  ^^^  g„j 
fecond   part,    and  the  Defendant  of   the  third  part  •  to  and  with  fuch 
whereby,  after  reciting  that  John  Southcote,  by  his  laft  other  pcrfon, 

will,  had  given  a  leafing  power,  under  the  reftri&ions  T    V  t 

^      .  .       .  6*^       »  time  being, 

therein  mentioned,  to  every  perfon  to  whom  iiny  eftate  (boold  be  en* 

for  life  in  the  premifes  was  thereby  devifed,  when  and  titled  tg  the  free- 

as  they  Ihould  refpedively  be  in  the  adual  poflcffion  hold,  and  to  and 
thereof,  the  faid  J.  Southcote  demifed  to  the  Defendant  ^  ^1,^^^  j^ 

the   manor,  farm,  lands,  and  premifes,  called  Bruham  died;  held  that 

Lodre^  in  the  county  of  Somerfet^  therein  pajticularly  his  executrix 

*  '  "^  ^  ^   could  not  main- 

tiin  covenant  for  breach  in  her  teftator's  lifetiaie,  bat  that  the  adion  was  joint,  and 
fttrvi?ed  to  ^. 
A  covenant  with  two  and  every  of  them  is  joint,  though  the  two  are  feveral 

particsto  the  deed*   7  '  '    — -^ —  """"^ *^ 

X^.     g  defcribed, 

2  A^C^^^'    /,^i...^./^/fA; 
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1810.  defcribed,  with  the  appurtenanceSi  to  hold  the  fame 

J      "^"^"^       unto  the  Defendant  for  the  tenn  .of  16  years.      And 
SOUTHCOTE        ,     ^  ^      ,         ,        ,       ..     , .     ^  .^    t  .    ,    . 

V.  the  Defendant  thereby,  for  himfelf,  his  heirs,  executors, 

HoAas,  Bart.  ^^^  adminiftrators, '  covenanted  to  and  with  the  faid 
Thomas  Charlton^  and  other  the  receiver  or  receivers  for 
the  time  being,  (and  to  and  with  fuch  other  perfon  qr 
pcrfons  as,  for  the  time  being,  fhould  or  might  be  en- 
titled to  the  freehold  or  inheritance,  or  to  the  rents  and 
profits  of  the  faid  premifes,)  and  to  and  with  every  of 
them,  by  the  faid  indenture,  amongft  other  things,  to 
repair  the  premifes,  and  the  fame,  fo  repaired,  at  the 
determination  of  that  demife,  to  yield  up  to  the  faid 
Thomas  Charlton^  oj  fuch  futv^re  receiver  or  receivers,  ojf 
other  perfon  of  perfons  for  the  time  being  entitled  as 
aforefaid  ;  and  not  to  fuiFer  cattle  to  feed  in  the  cop^ 
pices  demifed,  nor  fell,  damage,  or  difpofe  of  a^ny  tim^ 
ber  trees  or  faplings.  By  virtue  p{  which  demife 
the  Defendant  entered  and  was  poflTefled,  and  continued 
poirciTed  until  the  death  of  the  faid  T  Souticoie,  the  rever«. 
fion  of  and  in  the  fame  premifes  with  the  appurtenances 
belonging  to  the  faid  Thomas  SoutheoU^  as  tenant  for  the 
term  of  his  natural  life,  under  and  by  virtue  of  the  faid 
^  will,  and  the  faid  Thomas  Souibcote  during  aU  that  time 

being  entitled  to  the  freehold  of  the  faid  premifes,  to 
wit,  as  tenant  thereof  for  the  term  of  his  natural  life* 
And  the  Plaintiff  averred  breaches  in  the  life  of  Thomas 
Southcottf  in  not  repairing,  ii^  depafturing  cattle  in  the 
woods,  and  in  cutting  and  deftroying  timber,  by  the 
Defendant  himfelf,  and  the  like  breaches  committed  by 
one  Thomas  Andrewr,  who  was  then  and  there  the  af- 
fign  of  the  Defendant,  and  fo  the  Defendant  had  not 
kept  his  covenants  with  the  teftator  T.  Scuthcote  in  his 
lifetime,  or  with  the  Plaintiff,  cxecutrii^  as  aforefaid,  fincc 
his  death  5  to  the  damage  of  the  Plaintiff,  with  a  profert 
of  the  letters  teftamentary.  To  this  declaration  the 
Defendant  pleaded  in  bar,  that  the  fajd  Thomas  Charlton 

duly 
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SoyTHCOT* 

V, 


fiiilj  fealed,  and  as  his  a^  and  dee^l  deliyered  the  faid  r^lOr 

indenture,  and  furvived  the  faid  Thomus  Southcote,  an4 

was  ftill  in  full  life.     There  was  a  further  plea,  traverfing 

the  breaches  afligned.     The  Plaintiff  demurred   to  the     Ho4Ri,Bartt 

firi):  plea,  and  the  Defendant  joined  in  dcmurrerV 

Shepherd  Serjt.  endeavoured  to  fupport  the  demurrer. 
He  confencled  that  inafniuch  as  the  covenant  was  to  an4 
with  every  of  them,  there  were  feveral  covenants.  The 
defign  was,  that  the^e  fhould  be  one  feveral  covenant 
with  Charlton^  which,  if  Charlton  had  ceafed  to  receive, 
and  a  new  receiver  was  appointed,  would  be  a  cor 
venant  to  and  wi^h  the  new  receiver,  but  which,  if 
no  new  receiver  were  appointed,  would  be  extinguiihed$ 
and  that  there  ihould  be  one  other  feveral  covenant 
with  Thomas  Southetief  and  other  th^  perfon  entl-r 
tied  to  the  rents  and  profits  foj  the  time  being, 
which  coyenant  would  remain  although  th^  other 
ihould  be  extinguiibed. .  It  has  been  held  that  wher^ 
the  intereft  is  joint,  the  word  each  makes  no  difference, 
and  doe^  not  conftitute  a  feparate  covenant,  but  here  the 
intere(U  are  feveral,  and  therefore  every,  which  is  fyno« 
nymous,  (hall  have  that  effe£l.  Thomas  Southcote  was 
interefted  to  receive  the  rents  and  profits  on  his  owq 
account  during  his  life:  the  office  of  receiver  had  a  view 
to  the  interefts  of  fome  other  parties,  which  pn;|kes  thi^ 
cafe  diftinguilhable  from  thofe  of  Ro/fs  v.  JTate,  3Tf/v.  177, 
S.  C.  by  name  of  Tate  v,  SdJIesj  2  Gouldjb.  20T./Tatev. 
Roules^  I  Bulji.  25.  Simgsbfs  cafe,  5  Co.  igM  Duke  oj 
Northumberland  Y.  Errin^ton,  5  T  R.  522.  Anderfon  v. 
Martindaley  i  EaJ{^  497.  This  is  not  an  indenture  by 
Southcote  and  Charlton  of  the  firft  part,  but  by  Southcote 
of  the  firft  part,  and  Charlton  of  the  fecond  part.  Supn 
pofe  the  Court  of  Chancery  ihould  now  take  away  the 
receiverihip  from  Charlton^  without  appointing  another 
^ceiver,  there  wouI<J  be  no  one  whp  cou^d  fue  on  this 

^ove^ 
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covenant.    This  plea  moreover  is  bad,  becanfe  it  does 
not  fliew  that  Charlton  continues  receiver. 

SnUTHCOTB 
V 

Hoars,  Bart/        Beft  Serjt.,  who  was  prepared  to  fuppoit  the  plea,  was 
ftopped  by  the  Court. 

Mansfield  C.  J.  It  may  be  the  pra£tice  of  the 
mailer's  office  to  frame  the  covenants  in  this  way,  but  I 
do  not  think  it  is.  It  is  a  ftrange  thing.  The  demife 
is  by  the  tenant  for  life.  The  mailer's  oiEce  is  much 
puzzled  upon  this  fubje£l,  but  in  pradice,  they  ufually 
caufe  the  receiver  to  demife  under  the  order  of  the 
Court,  who  can  convey  no  legal  intereil ;  but  when- 
ever they  can,  they  get  a  tenant  for  life,  or  a  truilee 
«of  the  legal  eitate,  to  join.  It  is  urged  for  the 
PlaintiflT,  that  to  and  with  every  of  them,  means  with 
each  of  the  two  feparately  ;  but  it  would  be  very  ilrange 
if  it  ^ere  *fo ;  it  means,  with  every  of  the  receivers  and 
with  the  perfon  entitled,  jointly  \  and  certainly  it  is  im- 
portant that  the  a£lion  ihould  not  be  brought  by  a  re- 
prefentative  who  pays  no  coils,  but  by  fome  one  that  Is 
liable  to  coils.  Charlton  mull  be  taken  to  be  receiver 
ftill. 

Lawrence  J.    There  is  a  great  deal  of  difierence 

'    between  covenants  where  the  parties  covenant  jointly 

and  feparately,  and  where  they  covenant  with  them  and 

every  of  them :  in  the  former  cafe  the  covenantees  clearly 

have  feparate  a£lions. 

Judgment  for  Defendant. 
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^yHIS  was  an  iflue  under  an  inclofare  ad,  to  try      Where  tber« 

whether  the  Defendant,  who  was  feifed  in  fee  of  a  ^"  ^"^^  •*"*  * 
^.      •  .•  r  .    rr  .  f      ftjortiimcfor 

tenement  m  the  occupation  of  a  tenant  named  Kmgbt,  invcftigating  a 

bad  a  rig&t  of 'common' in  r^fped  of  that  tenement  over  queaion  of  real 
Mother/all  common,  otherwife  Tf^ybbenhail  heath,  in  the-  P'^opcrfyi  of  a 
county  of  Stajford,  the  wafte  direfted  to  be  inclofed.  <^«"*>»f«l  "d 
Upon  the  firft  trill  before  Lawrence  J.  at  the  Staffed  and  of  great  va*- 
Lent  affizes  18 10,  the  Defendant  offered  in  evidence,  lur,  although 
I.  An  old  grant  to  the  priory  of  &tone,  brought  from  the  Jo'^A'^i^ng  «'«- 
Catomam  MSS.  in  the  Britj/b  Mufeum,      Lawfence  J»  left  to  the  jury 
rejefled  this,  firft,  on  the  authority  of  the  cafe  oiMishelt  and  the  Court 
V.  Raibetts^  ftiU  pending  in  the  Exchequer,  where  a  grant  ^®*»  "^^  ^.^"n*^ 
to  the  jiUey  ef  Glaftonbury  contained  in  a  curious  ma-  ^^^^e**^  't  *f  ih 
nufcript  book  entitled  the  Secretum  Abhatis,  pteferved  in'  inheritance  is  to 
the  Bodleian  library  at  Oxford^  was  rejeded  as  not  coming  ^  bound  for  ever 
from  a  proper  cuftody ;  and  fecondly,  becaufe  thefe  were*  ^  V^^^  ^^i 
entries  made  by  the  monaftery  of  their  own  rights,  grant  a  new  trial 
Secondly,  an  old  grant  of  common  made  by  Jdfn  De  ou  payment  of 
Truffell  in  134*,  to  the  priory  of  Stone,  given  by  a  friend  ^°^^- . 
of  the  Plaintiff,  not  conneftfed  with  the  eftate,  to  the  ^^^  ^^!^^^  ^  ^^ 
Plaintiff,  as  a  curiofity..   This  the  learned  Judge  rejefted  ceived  in  evi- 
for  the  like  reafon,.  the  poffeffion  of  it  not  being  fuffi-  dence,  unlefs 
ciently  accounted  for,  nor  conneded  with  any  one  who  counted  for,*M 
had  anlntereft  in  the  land.     It  appeared  that  the  com-  coming  from  the 
miifioners  had  in  the  month  oi  Auguft  preceding  the  hands  of  fome 
trial,  upon  examination  of  evidence,  allowed  the  claim  of  ^"f^^h^Iftatt  to 
the  Defendant.     There  was  much  conflifting  parol  tefti-  which  they  relate, 
mony  on  both  fides  as  to  the  queftion  whether  the  te» 
nants  of  the  tenement  in  right  of  which  die  claim  was 
made,  had  been  accuftomed  to  turn  out  their  cattle  on 
Ae  locus  in  quo,  or  on  one  of  the  two  adjoining  commons- 
called  N^rnuifvft  comOKm,  and  BurlaflQfte  common,  all 

three 
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three  of  which*  until  lately^  lay  open  to  each  other,  and 
from  either  of  thofe  two  the  cattle  put  there  ftrayed  fur 
caiife  de  vicinage  into  Mather/all  common,  Phe  queftion 
went  fully  to  the  jury  upon  the  contrary  evidence,  and 
the  jury  found  a  ^erdi£1i  for  th«  Defendantj  confirming 
the  decifion  of  the  commifiioners. 


LensSeT]t.  having  in  E^er  term  iSio  obtained  ai 
rule  nifi  for  a  new  trial| 

Williams  and  Vaughan  Serjts.tiow  Ihewed  caufe.  Tho 
^Defendant  produced  numerous  witnefies  who  had  feen  the 
Iheep  tunied  out  from  Knigifs  tenement  upon  Motber/ali 
common,  and  the  evidence  was  left  to  the  jury,  who  arq 
ihD  proper  tribunal  to  decide  a  doubtful  point. 

Lenst  contr^f  relied  on  the  pointed  evidence  of  one. 
witnefs,  who  remembered  many  years  fince  meeting  the 
tenant  of  Knigbt^s  tenement  driving  his  flock  from  the 
common,  and  hearing  him  aflign  as  his  reafon  for  fo 
i(oing,  that  the  coxnmon  was  going  to  be  driven,  and  that 
lis  {heep  would  be  impounded  ;  and  alfo  on  a  piece  of 
evidence,  that  anciently  there  was  no  gate  or  evening  dU 
xeGtly  leading  from  JCnight^s  tenement  to  Mother/alf 
-common,  until  about  66  years  fince }  when  a  wicket  had 
l^een  inade  through  a  f^nc^  of  the  farm  abutting  upoa 
Mother/all  common,  through  which  the  (heep  ufed  to  be 
driven  out  to  pafture  there,  and  which  wicket  was  (lopped 
up  about  45  years  Cnce,  foon  after  a  remonftrance  made 
by  the  lord's  bailiff  againft  the  turning  out  of  (heep  there 
by  the  tenants  of  Knighfs  tenement ;  ^Ifo  that  at  a  later 
period  the  tenant  of  Kmgtfs  tenement  had  been  long 
:|ccuftomed  to  turn  out  his  (heep  to  common  through  a 
gate  called  the  FolJgate,  which  led  out  upon  Normac0ti 
<5ommon  \  but  that  die  commoners  of  Normacott  having 
jn^^d?  a  itv^  to  divide  that  coipmoa  from  MotherfaU^ 

tjiii 
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this  gate  afterwards  communicated  only  with  a  drift  way, 
left  without  the  fence,  for  accefs  to  Knighis  tenement ; 
upon  which  occafion  the  tenant  of  Knight*s  tenement 
complained  that  he  now  had  no  way  to  get  out  upon  ei- 
ther of  the  commons,  and  in  confequence  he  cut  a  gap 
Arough  a  comer  of  a  wood  in  another  part  of  the  farm 
which  abutted  on  Normacott  common^  and  from  that 
time  forward  fufFered  his  (heep  to  ftray  out  on  the  com- 
mon through  that  gap,  until  Normacott  common  was 
finally  allotted  and  inclofed  by  ^virtue  of  an  aft  of  par- 
liament. 


9i 


I8I0. 


S4VINN£RTON 

Marquis  of 
Stafpo&o* 


Mansfield  C.  J.  The  point  that  weighs  moft  in 
this  cafe  on  the  part  of  the  application  for  a  new  trial,  is, 
that  it  is  a  queftion  involved  in  great  doubt,  great  obfcu- 
rity,  and  of  great  value ;  and  the  vcrdift  in  this  cafe  binds 
the  right  for  ever.  There  are  three  commons  of  ptdl 
extent,  running  for  miles,  all  uninclofed  ;  cattle  wrong- 
fully turned  on,pafs  from  one  to  another,  ai;id  it  is  no  one's 
bufinefs  to  turn  them  off.  It  is  of  little  importance  t9 
the  people  of  Motherfall^  whether  the  cattle  are  immedi- 
ately turned  out  on  Motherfall^  or  on  Normacott f  whereon 
Knigbfs  tenement  certainly  had  common  before  the  io- 
slofure :  and  perfons  in  fuch  a  ftate  of  things  are  natu- 
rally very  inattentive  to  the  place  where  they  are  turned 
on*  A  lord  of  a  manor,  or  his  agent,  nught  think  it 
worth  whHe,  if  he  faw  cattle  improperly  turned  on,  to 
order  them  off,  in  order  to  provide  againft  any  future 
conteft,  but  the  commoners  have  no  intereft  ^  for 
whether  the  cattle  are  turned  out  on  one  common  or  the 
other,  they  would  very  foon  find  their  way  to  that  com- 
mon where  is  the  beft  pafture.  There  are  feveral  cir* 
cumftances  in  this  cafe  which  throw  a  doubt  on  tlie  De- 
fendant's right  of  common.  Firft,  there  was  antiently 
no  place  through  which  cattle  could  be  turned  out  from 
this  farm  on  Mother/all  common  \  this  wicket  being 
•omparatively  modern,   and  the  opening  through  the 
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wood  quite  recent.  There  was  an  opening  to  the  roa 4/ 
but  that  led  to  Nifrmacot  common  \  and  it  would  be  a- 
very  Angular  circumftance  if  there  was  a  right  of  com- 
mon and  no  way  to  get  at  it.  The  evidence  of  the  man, 
who  heard  at  10  years  old  the  converfation  between  the 
lord's  bailiff  and  the  tenant,  infiiling  on  the  latter  (topping 
up  the  wicket,  is  in  fome  degree  confirmed  by  the  wicket 
being  now  ftopped  up.  And  no  reafon  other  than  the 
abfence  of  common  right  is  affigned  to  account  for  that 
eircum  {lance.  The  obfervation,  «*  Now  we  cannot  get 
out  on  either  common/'  is  equivocal,  but  the  laft-* 
mentioned  circumltances  and  the  making  a  way  through 
the  wood  to  Normac&tt  common,  certainly  defenred 
coi^fideration.  And  although  the  decifion  of  the  com^ 
miflioners  on  the  claim  was  made  in  Augufl^  and 
feven  months  elapfed  before  the  time  of  the  trials 
yet  that  is  not  a  very  long  time  for  the  inveftigation 
of  a  matter,  from  its  nature  involved  in  fo  much  doubt 
and  obfcurity :  and  fince  much  pains  feem  to  have 
been  taken,  and  the  fubje£l -matter  is  of  great  value,  and 
the  inheritance  is  to  be  bound  for  ever  by  the  verdift^ 
and  fince  it  is  very  poflible  that  more  light  may  be  throwit 
on  it,  it  is  better  that  it  fliould  go  down  to  a  further  in- 
veftigation. But  the  new  trial  mud  be  had  on  payment 
of  cofts,  and  the  perfon  who  applies  for  it  would  not  be 
wife  to  pay  the  cofts,  and  to  try  it  again,  unlefs  he  could 
throw  more  light  on  the  fubjeft.  The  Court  does  not 
decide  that  the  prefent  verdiA  is  wrong  \  but  for  the 
reafons  above-mentioned  it  may  be  more  latisfaftory 
that  the  cafe  fiiould  undergo  another  inquiry. 

Rule  abfolute  upon  payment  of  cofts. 
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T^HIS  was  an  a£tion  for  the  rent  or  price  of  certain     If  the  bargainee 
tithes.    The  declaration  ftated,  that  in  confideration  ^^  ^'^^hc^  for  one 

that  the  PlaintiflF  would  let  to  the  Defendant  certain  T'  T'^^^^^'r 

them  to  the  fc^ 
tithes  arifing  upon  a  certain  {>art  or  portion  of  a  certain  veral  occopiert 

meadow  called  Batl^  meadow,  for  a  certain  fpace  of  of  the  land,  no 
time,  to  wit,  one  year,  commencing  from  the  25th  of  ^^y^^  <o  defcr- 
Marcb  1808,  and  would  fufFer  the  Defendant  to  have  letting  nec*d«tobe 
and  take  the  fame  for  the  faid  time,  the  Defendant  un-  giveaby  another 
dertook  to  pay  him  therefore  41/.,  to  wit,  5/.  immedi-  bargainee  of  the 
atcly,  arid  the  refidue  on  or  before  the  asthof  Afflrri  ^^^^  tithes  for 
1809 '  *c  Plaintiff  then  averred,  that  he  did  let  to  the  year.   ^^^^^ 
Defendant  the  faid  tithes,  and  did  permit  and  fuffer  him      A  fender  ad- 
to  have  and  take  them  for  the  faid  time.     The  fecohd  "*^'»  •*»«  contiaa 
count  dated,  that  the  Defendant  was  indebted  to  the  \^  ^^^  declara- 
Plaintiff  for  certain  tithes  arifing  upon  and  from  certain  tion :  therefore 
lands  in  the  parifli  of  St.  Thomas^  in  the  fuburbs  of  the  ^^^"^^  *  ^^^^} 
city  of  Oxfordy  and  due  and  of  right  payable  to  the  conOderltioV"* 
Plaintiff,  as  proprietor  thereof,  by  the  Plaintiff  bargained  that  the  PlaintiflT 
and  fold  to  the  Defendant,  and  by  the  Defendant,  ac<  ^^^^^  let  to  the 
cording  to  that  bargain  and  fale,  had,  enjoyed,  and  taken ;  ^^j  ^t"th  "^"b" 
and  that  the  Defendant  undertook  to  pay.     The  next  Defendant  agreed 
count  was  on  a  quantum  valebant ^  for  tithes  of  the  Hke  ^^  P>7  4iA;  and 
defcription.    There  were  alfo  counts  for  goods  fold  and  [^"  ^'J^ntiff  did 
delivered,  and  on  an  account  dated.     The  Defendant^  3,,^  ^.^  permit*** 
as  to  all  the  faid  feveral  fuppofed  promifes,  except  as  to  the  Defendant  to 
15/.,  parcel  of  the  feveral  fums  claimed^  pleaded  that  he  *«kc  them,  a  ten- 
did  not  underuke,  and  as  to  the  15/.,  parcel  of  the  faid  ^^^^°  "inc^rallv 
feveral  fums,  he  pleaded  a  tender,  and  brought  the  fame  precluded  the 
into  court.     He  alfo  pleaded  a  fet-off.     The  Plaintiff  Defendant  from 

took  iffue  on  the  tender  and  and  fet-off.      Upon  the  trial  ^"^"^^^  *  ^*««^ 

^  mterruption  to 

of  thiscaufe  at  the  laft  Oxford  Spring  Affixes,  before  his  taking  them, 

Wood^.^  it  appeared  that  the  Plaintiff,  who  was  leffee  if  any  fuch^  inter- 
«f  tbe  tithes  in  queftion,  under  Cbrtfi^hurcb  in  0;^rf,  ';^^^  ^^^  ^"^ 
8  on 
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f  8io.  on  the  4th x)f  Jprii  1 808,  expofed  them  to  be  let  or  fold 

'  by  auftion  j  the  conditions  of  fale  were,  that  the  renter 

p,  of  the  lots  (hould  pay  immediately  into  tne  hands  of  the 

Beain.  audioneer  5/.  as  a  depofit,  as  part  of  payment,  and  fign 

an  agreement  for  payment  of  the  remainder  on  or  brfore 
the  25th  of  March  1809,  if  required.  That  the  letting 
•  of  die  lots  ihould  commence  from  the  25th  day  of 
March  then  laft  pad,  and  that  the  purchafers  (hould  give 
up  their  lots  on  the  25th  day  of  March  1809.  The  De- 
fendant was  declared  the  higheft  bidder  for  the  firft  lof^ 
which  was  the  tithe  of  about  100  acres,  more  or  lefs,  o£ 
Botley  meadow,  and  fix  acres  of  pafture  land,  at  41/., 
and  he  paid  into  the  hands  of  the  auctioneer  5/.  on  ac- 
count. The  titheable  land  in  Batley  meadow  was  in  the 
hands  of  nine  occupiers,  and  the  tithes  had  in  the  pf^^- 
ceding  year  been  let  by  the  Plaintiff  on  fimilar  condU 
tions,  but  at  the  rent  of  23/.  only,  to  Cbililngnvortky  the 
occupier  of  the  largeft  parcel  of  the  land  out  of  which 
they  iflucd,  and  he  had  underlet  to  the  feveral  other  oc-* 
cupiers  the  tithe  of  their  refpe&ive  lands.  This  circum-^ 
fiance  was  publicly  dated  at  the  time  and  place  of  the 
auflion.  The  Defendant,  having  previoufly  informed 
the  occupiers  of  his  intention,  began  to  collect  the  tithei 
in  kind ;  but  after  he  had  taken  up  the  tithes  of  two  ot 
three  occupiers,  the  reft  of  them  refufed  to  fet  out  theii* 
tithes,  alleging- that  they  had  received  no  notice  to  deter-* 
mine  their  compofitions  of  the  preceding  year,  but  they 
offered  the  fame  fums,  as  compofitions,  which  they  had 
paid  to  Chillingworth :  tliefe  however  the  Defendant  re- 
fufed to  accept.  The  Defendant  tendered  to  the  Plaih-* 
tiff  for  the  tithes  the  fum  of  15/.,  which  was  admitted  to 
be  a  fully  proportionate  value  for  thofe  tithes  ^liich  he 
bad  coUefted  in  kind.  Wood  B.,  at  the  trial,  was  at  firft 
^of  opinion  that  the  Plaintiff  could  not  recover,  becaufe  he 
had  not  given  the  land-occupiers  that  notice  to  fet  out 
tfieir  titheti  wbi(^  he  thought  was  neceffary  to  deter- 
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«ine  their  pre^xifting  compcffition,  and  to  put  the  De-  i8ii>. 
fendant  in  poifleffion  of  the  tithes  Which  heliad  contraaed 
4or^  *tha  Plaintiff  uiged,  on  Ae  au&ofity  of  Yate  v. 
WlOm^  2  JEgf,  128.  and  i  Term  Rep.  j^6^.  Cox  v.  Parry, 
that  bjr  the  plea  of  tender,  and  payment  of  money  into 
court  upon  all  the  counts,  the  Defendant  had  admitted 
the  fpecial  contrad,  and  that  nothing  remained  to  be 
proved,  but  the  amount  of  the  damages  he  had  fuftained, 
which  he  contended  was  the  difference  between  15/.  and 
41/.  The  jury  however,  under  the  direftion  of  the 
learsed  Judge,  found  a  yerdfa  for  the  Defendant,  but 
liberty  was  referved  to  die  Pl^tiff  tm  mowe  io  qnter  a 
verdia  for  the  Plaintiff- 

Accordingly,  in  JEafier  term  /f^HBams  Serjt.  moved, 
as  w^  on  jtfae aground  that  the  contma  ftoed  admitted, 
by  the  payment  into  court,  as  aUb  on  the  ground,  diat 
CAUJiagfvorti^  whofe  intereft  was  determined,  could  im- 
part to  his  undertenants  no  greater  eftate  than  he  bim^ 
felf  poffefled,  and  that  therefore  no  notice  to  them  wag 
necf^ary.  The  Court  granted  a  rule  ii^  on  both  poims«. 

SlMtterd  SerjL  in  this  term  (hewed  caufe.  The  Plain- 
dff  having  tendered  the  value  of  fo  much  of  the  tithe  as 
he  a^ually  had  poffeflion  0^  ihe  pjea  of  non  ajfumffu  as 
to  die  refidue  is  proare4  The  Defendant  went  on  col- 
ieding  tithe  until  he  was  (topped  by  this  compo(ition 
bebg  fet  up^  and  which  was  the  default  of  the  Plaintiff^ 
and  an  jdiat  fae  coUeded  he  paid  for.  IMansfield  C  h 
That  would  be  a  very  good  defence  as  to  the  refidue 
beyond  the  15/.  upon  ihe  iffue  of  quantum  valebant,  if 
the  Defendant  had  not  admitted  the  fpecial  count] 
And  likewife  «pon  die  coimt  for  tithes  foM^  and  delii> 
vered.  And  unlefs  the  tender  be  an  admiflion  mf  the 
caufe  of  aAion,  the  I)efendant  is  clearly  entitled  tQ  the 
verdia  on  the  firft  count.    The  feller  is  bomd  to  put 
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titOm  the  bujer  in  fuch  a  condition,  that  he  may  receive  his 
tithe  without  difpute  or  trouble.  IHraib  h  The  fellet 
is  bound  to  warrant  him  againft  all  lawful  claims  i  no 

further.^ 

Lawrence  J.    Could  Chillingwortb  bmd  the  eftate 
longer  than  during  his  intereft  ? 
« 

Mansfield  C^J*  (ftopping  Willimm  and  Peckmtt 
Serjts.9  who  were  prepared  to  fupport  the  rule,)  How 
can  you  argue  it  ?  You  hare  paid  money  into  court  ge- 
nerally \  you  now  intend  to  apply  it  to  the  quantum 
valebant  J  and  you  infift  on  the  fufficiency  of  that  fum  as 
your  defence,  faying  that  as  to  the  fpecial  contra^  the 
Plaintiff  could  not  perform  his  part  of  it,  and  put  you  in 
pofleflion  of  the  tithes,  as  he  engaged  to  do.  If  you 
relied  on  that  point,  you  had  a  plain  way  to  proceed^ 
by  pleading  non  affum^  to  the  firit  count,  and  paying 
die  money  into  court  on  the  quantum  vtJebani  only  :  but 
here,  by  inadvertency,  you  have  by  your  tender  admitted 
the  fpecial  contrads  and  therefore  you  cannot  deny  it 

Rule  abfolute« 
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Cooper  v.  Barber.  7«&  5. 

nrSJESFASS  for  breaking  and  entering  four  clofes  of     Ko  one  can 

the  Plaintifi;  fituate  in  the  parifh  of  St.  Barthoh^  claim  a  prefcrlp- 
fwrftr,  in  the  county  of  SuJeKf  and  treading  dovn  and  j!^^ 
fpojling  the  grafs^  and  fubverting  the  foil;  and^  with     ifaDaftimme* 
fledges  and  other  iron  inftruments,  breaking  down,  prof*  morially  door  in 
tratingy  and  deftroying  the  hatches,  penftocks,  wars,  the  land  of  jf^ 
and  dams  of  the  Plaindff,  there  then  ereded,  and  throw-  produces  ao  cf- 
ing  the  materiab  into  a  certain  warercourfe,  where  they  fed  on  Che  land 
were  loft.    The  Defendant  pleaded,  firft,   not  guilty,  ^^**  ^^"<*»   ' 
Secondly,  as  to  the  breaking  and  entering  one  of  the  ^^^f^^^' 
dofes,  treading  down  a  little  of  the  grafs,  and  there  fub*  difpofitionoff  H.'s 
verting  the  Plaintiff's  foil,  and  with  fledges  and  odier  Isnd  oocafioos 
iron  inftnunents  breaking  down,  proftrating,  and  de*  "^Pw^P*"*** 
ftroying  the  hatches,  penftocks,  weirs,  and  dams ;  that  qq  gnnmd  to 
die  Defiendant,  long  before,  and  at  the  £ud  feveral  tidies  prefome  a  gnmt 
when,  &c.  was  lawfully  poffeffed  of  a  certain  dwelling-  fr«"  *^*  •*^«'- 
houfe,  with  the  appurtenances,  in  the  parifli  of  St.  Pi^  ^^^  aor  of  if  ^* 
ter'the-Great^  otfaerwife  the  Suh'deanry/in  the  faid  county  of  the  right  of* 
of  Sujfexf  near  to  the  laid  clofe  in  which,  &c  and  alfo  doing  that  ad. 
near  to  a  certain  watercourfe,  running  and  flonnng  in     Thcrcftireif  A 

makes  a  new  ap* 
plication  and  difpofition  of  his  land*  of  fbch  a  fort  that  the  elfeA  prodvced  in  the 
land  of  jS.  by  the  repetition  of  the  aA  done  in  the  land  of  ^.  becomes  injurioua 
to  the  property  of  27.  under  fuch  new  difpofition  of  his  land,  A.  is  not  authorized 
in  repeating  that  a6t. 

But  if  the  eifed  produced  on  the  land  of  B,  by  the  aft  done  m  the  land  of  J. 
bad  at  an  times  occafioned  a  perceptible  injury  to  B.U  property,  there  would  have 
been  fofficient  gronnd  to  prefume  a  grant  from  thr  anceikors  of  B.  to  the  ancellors 
-of  A.  of  the  right  to  do  fuch  aA. 

A.  has  immemorially  had,  for  watering  his  lands,  a  channel  through  his  own 
Md,  in  a  poroos  fdl,  through  the  banks  of  which  channel,  when  filled,  the  water 
herniates  and  thence  psfles  through  the  contiguous  foil  of  ^.  below  the  furbce* 
wiftfaout  prodddng  tifihle  injury.  B.  builds  a  new  houfe  in  his  land,  bdow  the 
kvci  of  his  foil,  in  the  current  of  the  percolating  water:  A.  cannot  now  jnftif^ 
fiOiog  his  channel,  if  thf  percolating  water  thereby  injures  the  houft  of  M* 
PitLmunmil- 
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|8to*  and  along  die  fame  dofe,  and  tha€  the  water  of  the  taid 
watercourfej  before,  and  until  the  dme  of  the  obftruo 
t'lon  thereof  hereafter  mendpned,  had  run  and  flowed, 
and  had  been  ufed  and  accuftomed  to  run  and  flow,  and 
Chen  and  from  thence  until,  and  at  the  (aid  feveral  times 
when,  &c.  of  right  ought  to  have  run  and  flowed, 
and  ftill  of  right  ought  to  run^and  flow,  freely  and  witlw 
out  any  undue  iJbftruftion  or  hindrance ;  and  the  D^ 
fendant  averred,  that  the  fald  hatches,  penftocks,  weirs, 
and  dams,  before  and  at  the  faid  feveral  times  when,  &c. 
had  been,  and  were,  uxdawfully  kept  fhut  and  faftened,* 
and  kept  and  continued  to  be  (hut  and  faftened,  by  the 
Plaintiff,  for  a  great  and  unreafonaUe  lettgii  of  timty  fe 
that  the  water  of  the  faid  watercourfe*  could  not  run  and 
flow  in  its  |u(kai  and  aecuftomed  manner,  but  was  ob* 
ftruded  and  kept  back  by  the  faid  hatches,  penftocks, 
weirs,  and  dams,  infomueh  that  bj  reafon  thereof  djvers 
large  quantities  of  water,  which  would  otherwife  have 
rui;  and  flowed  away  frpm  the  faid  dwelUng-houfe, 
were  preyented  and  h^n^dered  from  fo  doing,  and  by 
means  of  the  premifes,  ran,  ^owed,  and  penetrated  into 
the  Defendan?^  4^dKng-houfe,  jBcc;  for  the  purpofe 
of  abattng  ;md  removing  which  obftruftion  auvl  ntt<- 
fanee^  the  Defendant  juftified  the  a£ls  complained  of. 
Tlie  third  pleat  after  the  fame  introdu£bbn  as  in  Ae 
fecond,  ftated,  diat  the  Plaintiflv  before  and  at  the  faid 
feveral  times  when,  &c,  did  wrongfully  and  injuriouflyp 
by  and  ^tb  tii  hafchtStpinJoch^  wirs,  and^dams  in  the 
declaration  pientioned,  and  fy  wrongfully  and  injumuflj 
keeping  tie  fame  fhut  andfkftenedf  caufe  and  procure  divers 
large  quantities  tf  water  to  accumulate  fnd  increafe  in  and 
upon  the  fai^  fhfe  in  which,  &c.,  and  which,  before  and 
fit  the  faid  tin^e  wl^en,  iCScc.  ought  to  have  run  and 
flowed  <>ff  and  from  the  faid  clofe,  in  whidh^  &x.,  and 
away  ^m  the  dwelling-hpufe  of  the  Defendant,  and  ]by 
reafom  inhereof^  divers  large  ^Qtidei  of  wetter^  before^ 
'    .      '  and 
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aii4  at  the  faid  fevend  times  when,  &c.  ran  and  fimuid  tHo. 
unto  and  into  tie  fame  dweUtng^u/e,  &c.  wherefore  be 
juftified  the  ads  c<Hnplained  of*  The  fourth  plea, 
after  a  fimilar  inttodufkion,  averred,  that  the  Plains* 
tiSf  before  and  at  the  &id  time  when,  &c.  ivi^g-^ 
fidlj  and  injurioujlj  kept  and  continued  the  faid  hatchei^ 
pen/hduj  nveirij  and  dams  Jkut^  chfed^  and  fajlened^ 
in  and  acrofs  a  certain  watercourfe  in  the  faid  clofe 
in  which,  &q«  and  .diereby  caufed  and  procured  divers 
large  quantities  of  water,  before  and  at  the  faid  feveral 
dmes  when,  &c.  to  arife,  accumulate,  and  increafe  in 
and  upon  the  (aid  clofe  in  which,  &(;.,  and  hy  reef/en 
thereof  diverj  targe  quantities  of  nnatew^  before  and  at  iKe 
faid  feveral  times  when,  &c.  ^uere  hindered  and  prevented 
fntn  running  and  fioving  from  the  faid  lafl^mentionei 
dwelling-ioufe  of  the  Defendant,  and  greatly  overflowed 
and  damaged  die  fame,  Ucss  wherefore^  &e.  The 
PlamtiflF  joined  iflue  on  the  firft  plea ;  and  in  his  re^ 
plicadon  to  the  fecond  plea,  admitted  the  Defendant's 
pofTei&on  of  his  houfe  as  therein  defisribed^  but,  pro-r 
tefting  that  the  water  of  the  faid  watercourfe,  before  and 
undl  the  time  of  the  obftru&ion  thereof  in  that  plea 
mentioned,  had  not  run  and  flowed,  and  had  not  been 
ufed  and  accuftomed  to  run  and  flow,  and  then,  and 
from  thence  until,  and  at  the  faid  feveral  times  wheUf 
&c.  of  right  ought  not  to  have  run  and  flowed,  and  ftiU 
of  right  ought  not  to  run  and  flqw  freely,  and  witheut 
any  undue  obftruftion  or  hindrance,  lie  averred,  that 
long  before  and  at  the  faid  feveral  times  when,  Ac.  Tbo^ 
mas  Peekham  Phipps  Efq*  was  feifed  in  his  deme(iie  as  of 
fee,  of  and  in  the  (aid  ^Ipfe  in  which,  &c.  and  of  and 
in  another  clofe  called  the  Tvfentj  Aeres^  adjoining  there* 
to^.ai^fituate  in  the  faid  parifh  of  St*  Bartholomew^ 
Yfjfi^j^  andi  pre£tribed  in 

riyg^  c{f  }f^  ^ftiU^  pf  .a^d .  in  the  faid  olofe  called  tho 
rt«/nf^.if^f/j(  ^f^^  to  ftop  upan4 
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iSlou  dam»  with  hatches,  penftocks,  weirsy  and  damSi  the 
water  of  the  faid  watercourfe  in  the  faid  clofe  in  wlncfay 
&c.>  for  the  purpofe  of  tumii^  the  &id  water  out  of  the 
faid  watercourfe  into,  through,  and  over  the  faid  clofe 
*  in  which,  &c.,  in  order  to,  and  for  the  purpofe  of  wa« 
tering,  meliorating,  and  improring  the  faid  other  clofe 
called  the  Twenty  Acres j  every  year,  at  all  times  of  the 
year,  as  often  as  occafion  hath  required,  as  to  the  faid 
clofe  called  the  Tnventj  Acrei^  with  the  appurtenances^ 
belonging  and  appertaining,  to  wit,  at  the  parifli  of  &« 
BarthoUmiw  aforefaid.  He  then  averred,^  that  T.  P.  Pbipfs 
demifed  both  clofes  to  die  Plaintiff,  who  afterwards^ 
and  before  the  {aid  times  when,  &c.,  to  wit,  on  the  day 
laft  afbrefaid,  at  the  fame  parifli,  being  a  time  when  oc- 
cafion required,  did  ftop  up  and  dam  the  water  of  die 
(aid  watercourfe,  by  then  and  there  putting  down  and 
placing  the  faid  hatches,  penftocks,  weirs,  and  dams  in 
fSm  {aid  clo{e  in  which,  &c.,  for  the  purpofe  of  turning 
the  water  of  the  faid  watercourfe  out  of  the  fame,  intOt 
over,  and  through  the  faid  clofe  in  whidi,  &c.,  in  order 
<o,  and  for  the  purpofe  of  watering,  melu>rating,  and 
Improving  the  faid  clofe  called  the  Twenty  Aeres^  and 
kept  and  continued  the  fame,  fo  put  down  and  placed 
there,  as  the  occafion  then  required,  in  exercife  of  the 
faid  right,  as  he  therefore  lavrfully  might,  until  the  De- 
fendant, of  his  own  wrong,  at  the  faid  feveral  times 
when,  &c.  committed  the  feveral  trefpafies,  &e. ;  and 
concluded  by  traverfing  tliat  die  faid  hatches^  penftochr^ 
noeirSi  tst  dams^  before  and  at  the  faid  feveral  times 
when,  &c.,  had  been  and  were  ivrengfully  fitet  and  feijl'* 
ened,  and  kept,  and  continued  fo  ihut  and  fattened,  by 
the  Plaintifi^,  for  a  great  and  unreafinaHe  Ungth  ef  time. 
^o  the  third  plea,  the  PlaintifF,  omitting  die  protefta* 
tion,, replied  the  fame  fa£ts  as  in  the  replication  to  die 
fecond  plea,  and  traverfed  that  lie  did  nurmgfutly  and  in* 
jurioiifly,  iy  and  vritb  the /aid  batches^  dam,  laid  vefr^^  ^^^ 
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iy  ^orong fully  and  injuriotijly  keeping  the  fame  Jbut  and  18x0. 

fa/lenedt  coufi  and  procure  the  f aid  large  quantities  rf  water 
to  accvmukti  and  inereafe  in  and  upon  the  faid  clofe  in 
whidi,  &c«i  and  whkh  before  and  at  the  faid  time 
when,  &c.   ought  to  have  run  and  flowed  off  and 
(ram  the  faid  clofe  in  which,  &c«  to  and  away  from 
the  Defendantfs  dwelling— houfe.    To  the  fourth  plea 
the  Plaintiff  replied  in  the  fame   manner  as  to  the 
third,  and  concluded  with  traverfing  that  he   v;rong'» 
fully  and  injurieufly  lept  and  continued  the  faid  hatches^ 
pen/locks^  &c.  fbuty  clofed  and  faflened  in  and  acrofi  the 
faid  noateramrfe^  and  thereby  caufsd  and  procured  diver/ 
large  quantities  of  water  to   arife,   accumulate,  and  in^ 
creafe  in  and  upon  the  faid  clofe  in  tvhicb,  &c.    The  De» 
feodant  in  his  rejoinder  took  iffue  on  thefe  feveral  tnu» 
Terfes.    Upon  the  trial  of  this  caufe  at  Horfbam,  at  the 
Spring  Aflizes  18  id,  for  the  county  of  Buffex,  before 
Heaih  J.,  the  cafe  was  this :  The  river  Lavant  flpws 
firom  eaft  to  weft,  under  the  fouthem  wall  of  the  city  o£ 
Cbichefler.    At  a  certain  place  fituate  at  the  eaftem  end 
of  the  city,  and  lying  to  the  eaft  of  the  Ipcus  in  quo,  and 
of  the  turnpike  road  hereafter  mentioned,  part  of  th^ 
water  is  occafionally  diverted,  for  the  purpofe  of  irri- 
gating a  meadow  called  Grov^9  meadow,  lying  wholly 
to  the  eaft  of,  and  abutting  on  the  fame  turnpike  road. 
This  road  iffues  from  the  fouth  gate  of  the  city,  and  goes 
ftom  north  to  (buclu    Many  houfes  had  been  recently 
built  without  the  gate  both  on  the  eaftem  and  on  the 
weftem  fides  of  diis  road.    On  the  weftem  fide  ftood 
die  Defendant's  houfe,  ere£led  withm  fix  or  feven  years 
paft,  abutting  on  the  road,  and  fituate  on  a  part  of  g  ploft 
called  OBrieff^  garden,  which  extended  about  180  yardi 
\xk  length,  parallel  to  the  road,  and  50  in  breadth.    Fron^ 
the  inereafe  of  thecityjthefronts^eofthis  clofe  towardjk 
the  road  had  recehtly  become  building  ground.    The  foil 
of  the  ground  on  which  the  Defendant^  houfe  ftood,  bad 
l^«)l  ej(c»yated;  and  thereby  lowered  about  two  feet,  % 
.  »4  ^> 
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f  8  lo.  fliort  time  before  the  houfe  waa  built.  The  Defendttit^hai 

-  »lfo  fuok^nearly  four  feet  below  the  fuiface^the  floor  of  hi» 

9.  underground  cellar  and  kitchen  ^  at  the  time  of  building 

BArtf  sa.  ^^ui  i^^  y^^s  warned  that  they  would  be  fubje&  to  floodf  • 
On  the  weftem  fide  of  C/Brinft  garden^  and  abutting 
thereon,  and  on  the  fouth  fide  of  the  river  Lavani^  lay  a 
trad  of  meadow  land  called  the  Deanery  farm,  beiiq^ 
all  the  property  of  one  perfon^  in  truft  for  whom 
Mr.  Pbipps  was  feifed  thereof  in  fee,  comprehending, 
amongft  other  lands^  Welle/^  clofes  hereafter  mentioned, 
and  the  two  clofes  mentioned  in  th^  pleadings.  An  ar- 
tificial cut,  or  main  feeder,  of  indefinite,  but  of  great 
and  unqueftioned  antiquity,  paffed  from  the  river  LavmtU 
at  the  north-eaffem  comer  of  this  famt,  through  a  part 
thereof  occupied  by  Welter ^  along  the  eaftem  fide  of  it, 
and  contiguous  and  parallel  to  the  weftem  fide  of 
0*Srien^s  garden,  flowing  to  the  fouthwardy  for  the 
fpace  of  1 8b  yards,  within  Y^ich  diftance  the  Defend- 
ant's houfe  was  fituate  i  fo  that  this  watercouife  pafled 
parallel  to  and  beyond  the  back  front  of  that  houfe,  being 
about  50  yards  diftant  from  it  in  the  neareft  point,  and 
mlfo  parallel  to  the  turnpike  road.  This  feeder  was  pro* 
longed  northwards  in  a  AireSt  line  beyond  that  length  of 
180  yards,  for  the  purpofe  of  watering  other  meadows 
occupied  by  fTelJer,  not  material  to  this  cafe  \  but  at  the 
end  of  the  x8o  yards  there  was  a  penftock,  or  row  of 
hatches,  fixed  acrofs  the  feeder  for  the  purpofe  of  exclud* 
ing  the  water  from  the  prolonged  part  thereof  and  caufing 
it  to  flow  ovev  a  weir  or  cafcade  fuuate  in  WeUet'% 
ground,  on  the  weftem  fide  of  the  ftream,  at  that  pointi 
the  altitude  or  perpendicular  fall  of  which  weir  was 
two  feet  fix  inches.  When  thelie^hatches  were  (but 
down,  all  the  water  fell'  over  this  weir,  and  at  and 
from  that  point  changed  its  courfe,  and  flowed  from  eaft 
to  weft,  down  a  channel  cut  at  right  angles  to  the  firft^ 
mentioned  feeder,  for  the  fpace  of  aoo  yards,  in  the 

courfe 
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courfe  of  which  diftance  it  paflied  through  a  poiid,  fituat^         x8  id. 
about  midway.  At  the  weftem  extremity  of  the  aoo  yards,       ^    ^^'   -^ 
another  penftock^  or  row  of  hatches^  was  placed  acxofs  the  ^,  ^ 

continuation  of  the  watercourfe,  one  poft  of  the  frame  Barber. 
thereof  being  in  a  field  occupied  by  Weller^  fituate  on  the 
ibiithemfide  of  the  ftream,  and  the  other  poft  of  the 
frame  thereof  being  placed  in  the  Plaintiff's  clofe  called 
the  Thiftf  Acresy  which  lay  on  the  northern  fide  of  that 
part  of  the  ftream :  and  at  the  £mie  point  commenced 
another  feeder,  the  courfe  of  which  diverged  a  litde  to 
the  fouth-eaft,  and  pafled  bto  the  Plaintiff's  clofe  called 
the  Twenty  Acres^  mentioned  in  the  pleadings.  When  the 
hatches  acrofs  the  watercoucfe  at  this  point  were  (hut 
down,  the  water  was  penned  back  in  the  watercourfe 
throughout  the  fpace  that  lay  between  that  point  and  the 
pond,  and  was  raifed  to  the  height  of  three  feet  five 
inches  from  the  groundfiU  of  the  laft-mentioned  pen- 
ftock,  in  confequence  of  which  elevation  it  flowed  along 
the  laft-mentioned  feedeti  and  performed  the  office  of 
irrigating  the  ao  acres :  but  when  this  penftock  was  fo 
clofed,  it  did  not  pen  back  the  water  further  to  the  eaft- 
ward  than  the  pond  before-mentioned,  fo  that  the  (hut- 
ting of  this  penftock  did  not  in  any  way  affe£t  the  cur- 
rent throughout  the  fpace  that  lay  above  the  pond  eaft- 
waid,  up  to  the  weir,  much  lefs  could  it  affe£l  the  height 
of  the  water  in  the  i8o  yards  of  feeder  fituate  above  the 
weir,  at  the  times  when  the  water  flowed  over  the  weir. 
The  top  of  the  laft-mentioned  penftock,  too,  was  two 
feet  three  inches  lower  than  the  plane  of  the  bed  of 
the  feeder  in  the  i  So  yards  above  the  weir ;  which  bed 
waSf  as  nearly  as  might  be,  in  the  fame  level  with  the 
floor  of  thik  Defendant's  .kitchen,  and  two  feet  lower 
dian  the  bed  of  xkL^Lavant ;  and  the  diftance  in  a  right 
linet  drawn  from  this  penfliock  to  the  Defendant's  houfe, 
was  317  yards;  and  the  whole  fall  of  the  ground  from 
the  Defendant's  houfe  to  the  fame  penftock,  was  five 
II  -  '  feet 
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i8io.  yards  had  been  ereAed 30  or  40  years  fincci  that  it  hU 
been  ufed  without  interruption  for  30  yearsi  and  that  a 
penftock  had  been  remembered  there  for  70  years.  On 
the  other  handy  the  Defendant  relied  on  a  fuppofed  in« 
confiAency  in  the  accounts  gtren  by  two  diflerent  wit« 
nefles  for  the  PiaintiflF  of  the  elevation  to  which  the 
lower  penftock  rufed  the  water  at  different  periods  of 
time;  one  of  whom  ftated  that  40  years  fince  it  raifed 
the  relative  he^^ht  (in  the  watercourfe)  of  the  water 
between  the  pond  and  the  penftock  18  or  20  inches, 
which  fufficed  for  watering  the  Twenty  Acres,  and  pen<^ 
ned  back  the  water  as  far  as  the  pond ;  whereas,  another 
ftated,  that  the  total  fall  at  the  lower  penftock  was  three 
feet  five  inches ;  and  the  Defendant  contended  that  this 
evidence  proved  that  the  lower  penftock  itfelf  had  been 
recently  enhanced :  in  order  to  combat  the  prefcrip* 
tion,  he  alfo  proved  by  feveral  witnefles  that  inhabit- 
ants of  the  city  of  Chicbejler,  which  is  much  fi]^je£E 
to  floods  from  the  Lavant,  had,  at  various  timesj  abated 
various  penftocks,  and  other  erections  which  they  deem-* 
ed  nufances  ;  among  others  the  penftocks  in  queftion. 
Upon  thefe  iflTues  and  evidence.  Heath  J.  diredled  the 
jury,  that  in  cafe  they  fliould  be  of  opinion  that  the 
flooding  of  the  Defendant's  cellar  was  occafioned  by  the 
penning  of  the  water,  the  queftion  would  be  whether 
the  penftock  had  been  properly  kept  fliut,  or  whether  it 
had  been  fliut  down  an  unreafonable  length  of  time,  fo 
as  to  occafion  an  injurious  annoyance  to  the  Defendant's 
houfe.  On  the  preliminary  queftion,  the  evidence  of 
the  furveyors  was,  as  ufual,  contradi£tory,  but  there  was 
a  ^aA  worth  a  great  many  fpeculations :  the  fubfiding  of 
the  water  left  no  doubt  upon  the  point.  If  the  PlaintiJF 
had  poflfefTed  a|i  uninterrupted  right  to  raife  the  penftock 
to  a  certain  height,  it  would  hot  derogate  from  that  right* 
that  the  Defendant  had  thought  proper  fo  build  a  houfe^ 
and  make  hif  kitchen  deep  in  the  ground :  but  the  Plain- 

tiff's 
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liff't  enjoyment  had  not  been  very  peaceable  ;  for  when- 
ever the  neighbouring  inhabitants  felt  any  inconvenience^ 
they  went  and  pulled  down  the  penftqck ;  from  whicb» 
and  from  the  diSerent  heights  affigned  to  the  penftock, 
by  different  witnefles,  he  thought  'there  was  condufive 
evidence  diat  the  penftock  had  been  enhanced  of  late 
years  from  one  foot  eight  inches^  to  three  feet  five 
inches  ;  and»  if  the  jury  ihould  be  of  that  opinion^ 
there  was  fufficient  ground^ to  find  a  verdi^  for  the  De* 
fiendanty  which  they  accordingly  did. 

Sbepberd  Serjt.»  in  Et^er  term,  moved  for  a  rule  m^ 
V>  fientafide  the  verdt£l  and  have  a  new  trial :  heobferved 
diat  die  Defendant's  rejoinder  did  not  deny  the  Plaintiff's 
right  to  the  penftock.    It  was  proved  that  at  the  time  of  . 
the  injury  the  water  ran  to  the  penftock  at  the  fame 
hdgfaty  and  in  the  fame  manner,  and  the  levek  of  the 
bed  of  the  watercourfe  bdiind  die  Defendant's  houfe^ 
and  of  the  penftocks,  were  the  dune,  as,  to  the  m&» 
mory  df  all  the  wimefies,  had  ever  been  the  cafe  \  the 
lop  of  the  Jower  penftock  was  two  feet  three  inches 
lower  than  the  foot  of  the  cafcade  which  flowed  over 
the  weir»  confequenUy  it  was  impoflible  that  that  pen^ 
ftock  (hould  make  the  water  flow  over  the  banks  of 
the  watercourfe  into  thie  Defendant's  houfe.    {Hiothl. 
obfenred  that  it  was  not  alleged. that  the  injury  wa^  fuf- 
tained  by  the  water  overflowing  the  banks,  but  by  its 
oozing  through  them^  and  through  a  porous  and  gravelly 
foil.]      Even  fuppofing  the  lower  penftock  to  have  been 
the  caufe  of  the  mifchief,  it  was  of  immemorial  and^ 
^uity,  and  the  honfe  had  been  built  only  within  fix  o^  . 
fieven  years  paft  :  the  Defendant,  therefore,  was  not  juf- 
dfied  in  demolifliing  the  penftock  in  right  of  his  houfe  ; 
and  even  if  the  owner  of  the  houfe  had  before  this  time^ 
fince  its  ere&ion,  deftroyed  the  penftock,  he  would  not 
diereby  eftabliOi  his  right  indeftruftion  of  die  Plaindff '• 
pc^fcription. 

Lawunoe 
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1 8  lo;  La WRBNCB  J.    You  claim  a  prefcriptive  right  to  ereft 

the  penftock )  now  the  peiiftock  is  in  the  Plaintiff's  Uthfi 
own  grounds,  ftnd  he  may  {ifen  the  water  there  as  he  willf' 
until  he .  does  a  damage  to  his  neighbour^  which  may 
/  C^^  tt^  o^cP^  not  have  happened  till  now.  Is  it  not  law  that  you  muft 
fo  ufe  your  own.  as  not  to  prejudice  your  neighbour  ? 
And  until  you  prejudice  your  neighbour  by  penning  the 
water,  you  do  that  which  you  have  a  right  to  do  \  but 
where  you  begin  to  injure  your  neighbour,  there  the 
right  terminates.  If  there  had  been  an  ancient  houie, 
into  which  you  had,  by.  your  penftock,  immemorially 
caufed  the  water  to  flow,  without  being  encountered  by 
any  obftru£kion,  it  v^ould  have  been  evidence  of  a  grant  \ 
but  here  is  no  fuch  evidence* 

•  MAi^sl'ifcLD  C,  J.  Upon  the  fecond  and  third  tra- 
verfes,  which  are  hardly  diftin^uifhable  from  each  other, 
and  which  go  to  the  Defendant's  right  of  erefting  any 
penftock' at  aU,  theverdift  certainly  ought  to  have  been 
for  the^PIciintifF;  for  it  is  plain  that  the  cut  muft  have  at 
fome  time  been  made  out  of  the  river  for  the  benefit  of 
the  land^  which  might  anciently  have  belonged  to  the 
fame  perfon ;  but  without  penftocks  he  could  not  have 
the  benefit  of  the  cut :  but,  according  to  the  terms  of 
thefe  two  iflues,  the  verdift  precludes  the  Plaintiff  fron^ 
)iaving  any  penftock  at  all. 

.  Lawrpkce  J.  The  Defendant  does  not  contend*  that 
the  Plaintiff  has  no  right  to  any  penftock  at  all»  but 
&at  he  has  no  right  to  ered  a  nenftock  whi^h  (hall  c^ufe 
the  water  to  flood  his  ho^fe, 

ChambUb  J.  The  Defendant's  rejoinder  ihould  have 
pointed  out,  as  a  juftification,  fome  enhancement  of  the 
nu{ance :  now  it  does  not.  And  the  intenuption  (hewi| 
to  the  exercife  of  the  right  occurred  50  years  back. 

5  The 
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The  Court  recommended  to  the  parties  to  refer  th^ 
whole  matter  to  arbitration,  and  defired  it  might  ftan4 
over  to  give  time  time  for  an  arrangement^  but  the  Jie^ 
fendant  not  confenting,  on  a  fubfequent  day,  they 
granted  a  rule  fufi  for  a  new  trial. 

Befl  Serj.  now  (hewed  caufe  againft  this  rule.  The 
Defendant  intended,  by  thefe  iffues,  to  difpute  the 
Plaintiff's  right  to  ere£t  any  penftock  at  all,  and  the  juryi 
upon  evidence,  of  which  they  are  the  proper  judg^s^ 
hare  found  that  point  for  him* 

Mansfield  C.  J.  obferved  that  the  two  laft  ifTu^s  Wer6 
too  loofely  worded  to  try  that  right,  for  they  had  put  no 
fad  in  ifTue :  they  alleged  that  the  Plaintiff  had  (hut  the 
hatches  wrongfully  and  injurioufly ;  but  they  did  not  flieW 
whedier  it  was  injurioufly  done,  becaufe  the  Plaintiffhad 
no  right  to  (hut  them  at  all,  or  whether  it  was,  becaufe  they 
w6xe  kept  fhut  at  improper  and  unreafonable  times,  or 
for  an  unreafonable  length  of  timej  as  alleged  in  the 
firfl  iflue. 

Hbath  J.  obferved  that  the  titft  tflue,  on  the  reafotl^ 

aUenefs  of  the  time,  had  admitted  the  Plaintiflfs  right 

toflittt  them  for  fome  time  $  and  that,  in  fzOt,  there  was 

no  evidence  of  their  having  been  Qiut  an  unreafonable 

length  of  timej  to  fupport  the   verdi£l  on  the  firft 

iflue. 

Rule  abfolute  lor  a  new  trial. 

Befi  then  prayed  that  the  Defendant  might  be  permitted 
to  amend  his  pleadings,  which  die  Court  referved  for 
future  coofideratioA}  ftiU  recommeading  to  the  parties 
to  fettle  the  whole  matter  by  arbitration. 

Hie  c^fe  nerer  again  came  before  the  Court* 


til 
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^6..         Rex  i;.  Davey,  in  the  Caufeof  Hacket  i;. 

MfiWEfi  and  Another. 

The  Court  of    "THE  Plaintiff  having  iffucd  a  writ  oi  fieri  facias  againft 
Common  Pleas  ^j^  effedks  of  the  Defendant,  and  the  levy  having 

faulted  penal'  ^^^^  fruftrated  by  the  violence  of  George  Davey  and 
tiet  of  the  recog-  Ttomas  Davej^  an  attachment  was  obtained  againft  thenit 
ntsanccsof  bail  whereupon  they  put  in  bail  to  the  attachment»  and  en* 
taatucbnems,  ^^^  j^^^  recognfatanccs  in  coA  each,  to  the  intent  that 
U.  the  difcharge      ^       «      , .    ^  ,      \        .  ,    .  • .  , 

ofthedebtofthe  they  (hould  appear  and  anfwer  mterrogatonesy  which 

Defendant  in  the  the  Plaintiff  caufed  to  be  filed,  but  they  never  took  of- 
^y^^il^"**  ficc  copies  thereof,  nor  took  any  fteps  to  lave  the  for- 
feiture of  their  recognizances  \  and  they  had  fince  ab- 
fconded,  and  the  feveral  recognizances  were  forfeited. 
The  recognizances  were  put  on  record ;  and  the  bail,  on 
the  Plaintiff's  making  application^  had  yefufed  to  make 
him  any  compenfatioxv 

Rough  Seijt.  moved  that  the  bail  of  Davey  might  pay 
Ae  Plaintiff  the  amount  of  die  levy  indorfed  on  the 
fieri  facias f  together  with  the  oofts  of  the  attachment  and 
fubfequent  proceedings^  and  the  cofts  of  this  ap- 
plicadon,  not  exceeding  the  ambunt  of  their  recog- 
nizances. 

Mansfield  C.  J.  Tlus  is  a  debt  due  to  the  King, 
and  I  do  not  fee  how  we  can  help  you. 

Heath  J.  The  recognizances  of  bail  upon  attachments 
are  regularly  eftreated,  and,  pf  oourfe,  will  have  die  Eune 
confequences  as  any  other  recognizances  eftreatedin  the 
Court  of  Exchequer.  Tou  may  apply  to  that  Court  to 
try  if  you  can  iobtain  any  alliftance'  from  them  ;  but  we 
cannot  delay  the  eftreating  of  the  recognizances. 

Rule  refuied* 
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I  I 

Hunt,  Adminiftrator  of  Campbell,  v.  Stevens        Jufy  7. 

and  Another.  -  /.     ^    /  ^  . 

•TTIE  Plaintiff  declared  in  trover,  as  adminiftrator,  for      Whether  a  de- 
certain  houfehold  furniture,  upon  a  converfion  al-  Hvcry  of  houfe- 

leged  to  have  been  made  after  the  deceafe  of  the  inteftate.  ^°'^  ^"^*  T*" 
▼T  «        .  ,    r  * .  i-         ,     ^  complcre,  the 

Upon  the  tnal  of  this  caule  at  the  fittmgs  at  Wefttmnfter  upholftcrcr  ftill 

after  Hilary  term   18 10,  before  Mansfield  0.}.^  it  ap-  having  a  fcnrant 

peared  that  the  deceafed  employed  the  Defendants,  who  *"  ^^^  sendee's  ^ 

were  upholfterers,   to  furnifti  a  houfe  which  he  had  good/ were  and 

taken ;   and   they  had  accordingly,   about  a  fortnight  the  vendee  not 

before  his  death,  fent  in  goods  to  the  amount  of,  at  leaft,  l»»^ing  yet  Uken 

1300/.:  they  placed  a  man  in  the  houfe,  who  indeed  !!°^*  owpof- 

ftated  in  evidence,  that,  without  ap  order  from  the  De-      jf  ^j^  adininif- 

fendaiits,  he  fliould  not  have  permitted  ^e  deceafed  to  trator  (hewi  that 

take  pofleflion  of  the  furniture ;  but  the  purpofe  for  ^^  ^"**  ^^^  * 

which  he  was  placed  there  was  the  fuperintending  ne-  fhaii  is  covered  by 

pairs  and  difpofing  the  furniture.     The  deceafed  had  Wxtaivakrem 

affiled  an  infurance  on  the  furniture  to  the  amount  of  ft«nipof  his  let- 
,     -  ,  ,       ,  ,     ,       .      \.  ,  tcra  of  adminif- 

700/.,  the  work  was  completed,  and  the  deceafed  was  tration   he  fliews 

prsparing  to  go  on  the  5th  of  February  to  inhabit  the  his  adminiftration 
houfe,  but  on  the  3d  of  February  he  died.     In  the  night  v^o  be  void,  and 
of  the  3d  the  Plaintiff,  who  was  then  a  judgment  ere-      Ahho^Vh' 
dttor,  and  alfo  had  an  ai&gnnient  of  the  goods  in  quef-  fues  for  a  doubt- 
don,  but  had  never  obtained  an  inventory  of  them,  e»-  ^1  claim* 

deavonredto  poffefs  himfelf  of  thefe  effefts  under  an  ^."^"^'^P^^ 

'^  his  adminiftra* 

execution,  but  the  Defendants  privately  conveyed  them  li^n^  f^^  nj^^ 

away  in  the  courfe  of  the  fame  night.    The  Plaintiff  conftitutes  his 

then  cook  oat  letters  of  adminiftration  to  the  deceafed  ^*"1«  to  recover. 

upoili  a  ftamp  for  a  value  not  exceeding  1 000/.,  as  appeared  (^^ce  to  fue  out 

by  a  oopy  of  the  bond  given  to  the  ordinary,  entered  in  new  letters  of 

the  booka  of  the  proper  officer  of  the  Prerogative  Court,  adminiftration  on 

the  letters  of  a«fatiimftration  themfelves  being  not  pro-  ^ft^he  haT^- 

dnoed.    It  was  objeded  on  the  part  of  the  Defendant,  tailed  judfineat. 

Vot^in.  I  that 
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that  the  ftamp  was  of  too  low  a  denominatioiL  Mans" 
field  C.  h  left  it  to  the  jurywhether,  before  CamptelFs 
death,  there  Had  ever  been  a  complete  delivery  of  the 
goods,  fuch  as  to  put  them  wholly  into  the  pofleflion  of 
Campbell  J  and  out  of  the  power  of  the  Defendants,  or  not, 
and  the  jury,  thinking  that  there  had  not,  found  a  Terdi& 
for  the  Defendants. 

Vaughan  Serjt.  having  in  Eafier  term  laft  obtained  a 
rale  ntfi  for  a  new  trial, 

Shepherd  and  Lau  Serjts.  now  fhewed  caufe.    They 
contended  that,  upon  the  evidence,  the  delivery  was  not 
complete,  the  Defendant's  fervant  (till  continuing  in 
poflei&on ;  and  his  cuftody  of  the  goods  was  at  kaft 
equivocal,  and  the  deceafed  never  himfelf  had  the  pof. 
fieffion.    {Lawrence  J.  fuggefted  the  cafe  of  a  lofs  bf 
fire.]    In  many  cafes  goods  are  at  the  riik  of  the  vendee^ 
to  infure  from  fire,  although  the  right  of  ftoppage  in 
ttanfiiu  remains  with  the  vendor.    Next,  as  to  die  title 
of  thePlainti£F)  it  is  trae  that  adminiftration  is  fome^ 
dmes  taken  out  for  too  fmall  a  fum ;  but  if  that  happaita 
in  confeqtxence  of  greater  property  being  afterwards  dis- 
covered, the  adminiftration  is  recalled,  and  other  letters 
are  granted  with  a  ftamp  of  a  larger  denomination ;  but 
unlefs  this  is  done,  the  fmailer  ftamp  gives  no  validity 
to  the  grant,  which  may  be  inferred  from  the  ftatnte 
48  Geo.  3*  ^- 149*  /  35- :  for  that  a£l  exprefsly  provides, 
that  a  probate  or  adminiftration  fiiall  be  valid  for  the 
purpofe  of  transferring  truft  property,  notwithftanding 
the  traft  property  fliall  not  be  included  in  the  amount 
for  which  the  probate  or  adminiftration  is  granted : 
whence  it  feems  to  follow  that,  fince  this  aft,  if  the  ad* 
mtniftration  ftamp  be  too  fioaall  to  coirer  die  whole 
amount  of  the  beneficial  property,  the  grant  is  vt»d« 
Indeed,  if  this  were  not  fb,  a  petfiAi  taking  out  admmff- 

tntion 
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ftration  for  iooo/.«  might  adminifter  effefls  to  the  value  i8io. 

of  lOOyOOo/. 

Befi  and  Faugban  Serjts.  cofUrit.  As  to  the  laft  ob- 
je^^ion,  fincethe  Plaintiff  ftyles  himfelf  adminiftrator  in 
the  dedarationi  if  the  Defendants  meant  to  have  con- 
tefted  that  fa£l,  they  fhould  have  denied  it  by  the  plea. 
{Lawrince  J.  The  phuntiff  declares  as  adiHiniftrator^ 
and  upon  a  converfion  in  his  own  time :  it  has  been  de« 
ddedi  that  the  ftyling  himfelf  adminiftrator  is  of  no 
avail,  he  muft  prove  himfelf /to  be  fuch  \  and  the  queftion 
is  railed  by  the  plea  of  not  guilty  in  trover,  it  goes  to  the 
fonndatioft  of  the  Plaintiff's  title,  and  the  want  of  ad- 
miniftration  need  not  therefore  be  fpecially  pleaded.]  The 
temporal  courts  are  bound  to  recognize  this  adminiftra- 
tkm,  which  is  the  zQi  of  the  fpiritual  court,  as  long  as 
it  remains  unrepealed.  But  the  queftion  does  not  arife 
upon  die  fafts  of  the  prefent  cafe,  for  the  only  proof  of 
the  amount  of  the  ftamp  was  by  the  fecondary  evidence 
of  the  oficei^s  books,  which  ought  not  to  have  been 
received.  In  fuch  a  cafe  as  this,  too,  where  the  property 
is  not  in  the  adiual  pofleffion,  although  it  is  in  the  legal 
pofleffion  of  the  adminiftrator,  he  cannot  know  the  exa£l 
value,  and  hb  is  not  bound  to  pay  the  duty  on  fpecula- 
tion,  and  to  look  to  the  poffibility  of  recovering  every 
defpeiate  debt  and  hopelefs  claim.  It  will  be  fufficient 
to  fatisfy  the  z&  if,  after  this  claim  is  eftabliihed,  the 
PhintiflT  takes  out  a  new  adminiftration  upon  a  ftamp 
of  adequate  amount.  *  The  a£l  exprefsly  provides,  that 
refiduary  legatees  may  come  in  from  day  to  day,  to  pay 
the  duty  on  a  refiduary  legacy,  and  the  fame  reafon 
holds  witii  regard  to  an  adminiftrator  \  for  at  firft  he 
cannot  forefee  tke  full  amount  of  the  property.  He 
was  proceeding  to  difcnfs  the  merits,  but  was  ftopped 

la  Tit 
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1810.  The  Court y  who  declared  that  he  could  not  arrive  t^ 

the  confideration  of  them,  the  preliminary  objeAion 

being  decilive.     The   z6t  of  48  Geo.  3.  r.  149.  /  8.»  for 

the  purpofe  of  enforcing  the  payment  of  the  ftamp  du- 

ties^  re-ena£ls  all  the  provifions  of  former  a&s  \  and  one 

of  thofe  regulations,  as  to  the  confequences  of  not  ob- 

•  taining  the  requiilte  (tamps,  is,  that  no  inftniment,  not 

properly  damped,  ihall  be  given  in  evidence,    'the  old 

ftatute  of  9  &  10  W.  3.  c.  25.  /  19.  59.  firft  contains 

the  claufe  containing  this  prohibition,  and  it  has  been 

continued  through  all  fucceeding  adls.    The  objeAion 

raifed  to  the  fecondary  evidence  cannot  avail  the  Plain* 

tiff,  for  unlefs  that  evidence  is  admitted,  there  is  no 

proof  in  the  caufe  of  any  adminiftration  granted  to  him  ; 

and  on  this  the  foundation  of  his  title  refts.    The  a£t 

makes  no  allowance  for  lofs  by  debts ;  adminiftration 

muft  be  taken  out  for  the  full  amount.     According  to 

the  Plainti£F's  argument,  if  the  Plaintiff*  had  taken  out 

adminiftration   to  the  amount  of  lo/.  only,  he  could 

equally  recover  in  this  adlion,  as  now  that  he  has  taken 

it  for  1000/.,  and  the  confequence  to  the  revenue  would 

be  moft  pernicious  \  for  if  he  were  to  recover  property 

to  the  amount  of  ao,ooo/.,  the  adminiftration  would 

ftill  ftand  good.     The  efpecial  provilion  made  for  the 

payment  of  an  encreafed  duty  by  refiduary  legatees,  (hews 

that,  without  liich  a  provifion,  the  pra£lice  contended  for 

cannot  prevaiL 

Rule  difcharged. 

{a)  Chamhrey  was  abfent  tbii  day,  owing  to  indifpofition. 
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DuFRESNE  V.  Hutchinson.  Jtdy  7.  («). 

n^IS  was  an  a£tion  of  trover  brought  by.  the  Plain-     If  a  brokert 

tiff,  who  was  a  manufaaurer  at  Leeds^  againft  the  *^°»  authoriwd 

Defendant,  who  was  a  broker  in  London,  to  recover  the       t.  ^^    *  ^ 
'  'a  certain  pnce» 

value  of  certain  cloths  which  had  been  configned  by  the  rells  them  at  an 
Plaintiff  to  the  Defendant  for  fale  upon   commiffion.  joferior  price,  he 
Upon  the  trial  of  this  caufe  at  GuHJinU,  at  the  fittings  |'  "°^  "* 
after  laft  Hilary  term,  before  Mansfield  C.  J.,  it  appeared  of  the  goods, 
that  the  Plaintiff  had  delivered  the  goods  to  the  defend-      The  proper  re- 
ant,  valued  at  the  invoice  price  of  07a/.  is.  2 J.,  with  "»J[|^y  "^y»n 

^  .      .   «      «.  5„  aaion  upon  the 

pofittve  inftruraons  not  to  fell  even  at  one  quarter  per  ^^^^^ 

cent*  below  that  price.     The  Defendant  having  advanced      If  the  Plaintiff 
money  to  the  Plaintiff  on  the  credit  of  thefe  goods,  and  *"  an*«ion  com- 
finding  himfelf  unable  to  difpofe  of  them  at  the  price  f^y^al  tort- 
prefcribed,  became  impatient,  and  placed  the  goods  in  feafors,  accept  of 
the  hands  of  certain  other  favors,  named  BowdUr,2ind  afumofmoney 
MorUy^  to  be  fold  at  all  events  for  what  they  would       .  .        .  . 
produce,  on  the  fole  account  of  himfelf  the  Defendant,  ^etxoTi.fifnhh 
he  having  a  lien  on  the  goods  for  the  advances  he  had  •h*^  b*  cannot 
made.     Morley,  being  called  as  a  witnefs,  declared  that 
he  would  not  have  paid  over  the  proceeds  to  any  perfon 
except  the  Defendant.     It  appeared,  however,  that  the 
plaintiff  ultimately  knew  of  the  delivery  of  the  goods  to 
Bowdler  and  Morley^  and  confented  that   they  (hould 
fell  them  at  a  price  fevf  n  and  a  half  per  cent,  below  the 
invoice  price  fixed ;  to  which  they  anfwered,   that  fo 
fmall  a  redudion  was  merely  nugat;ory ;  but  it  did  not 
appear  that  the  Plaintiff  confented  to  any  further  dimi- 
nution of  the  price.     Bonvdler  and  Morley  fold  the  goods 
for  fomewhat  more  than  60*0/.,  being  the  beft  price  they 
could  obtain.     The  Plaintiff  had  fued  out  a  writ  in  a 

(«}  Chmmbre  ]•  was  abfent  this  day,  on  account  of  indifpofition* 
I  3  joint 
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i8lp.         joint  a£bion  agaitift  Boivdler  and  Marky  and  the  Defends 

1^     '      '       ant  I  whicn  he  dropped  upon  receiting  from  Botudler 

xf.  and  MoHej  alone  the  fum  of  looA,  and  then  commenced 

Hutch msoN.    ^^  prefent  adion  againft  the  Defendant.    The  jury 

found  a  verdi£l  for  the  Phihtiff  for  the  amount  of  the 

original  invoice  price,  deducing  therefrom  the  fumi 

which  the  Defendant  had  advanced  to  the  Plaintiff,  and 

the  feven  and  a  half  ^  ant.  which  the  Plaintiff  had  con- 

fented  to  abate, 

Cockell  Serjt.  had  in  the  laft  term  obtained  a  rule  mfi 
for  entering  either  a  nonfuit,  or  a  verdidl  for  nominal 
damages  only,  upon  two  grounds.  Firft/that  as  the 
goods  lawfully  came  into  the  hands  of  the  Defendant  to 
be  fold  on  commii&on,  if  he,  either  in  perfon  or  by  hi» 
agents,  improperly  and^  improvidentjy  fold  them,  the 
plaintiff's  remedy  was  by  an  a£^ion  upon  the  cafe,  not 
by  an  adiion  of  trover :  and  fecondly,  that  fuppofing 
trover  would  lie,  the  fale  a£tually  made  had  fumiihed  the 
true  criterion  of  the  real  value  of  the  goods,  which  was 
the  proper  meafure  of  damages  \  and  fince  the  Plaintiff 
had  confented  that  Bawdier  and  MarUj  (hould  fell,  and 
repay  the  Defendant  the  advances  he  had  made,  the 
Plaintiff  was  entitled  to  recover  only  the  refidue  of  the 
aAual  produce  that  remained  after  making  that  pay- 
ment. 

Beft  Serjt.  now  (hewed  caufe.  He  contended,  upon 
the  authority  of  Syeds  v.  Hay,  4  7.  JR.  264.,  that  where 
a  bailee  difpofes  of  goods  in  a  manner  contrary  to  the 
dire£lions  of  the  bailor,  as  here,  trover  lies,  and  that  the 
parting  with  the  goods  at  a  lefs  price  than  the  Plaintiff 
had  fixed  on  them,  was  a  converfion  by  the  Defendant. 
He  alfo  cited  the  cafe  of  Towle  v.  Harbottle^  PeaUs  N.  P. 
Ca/iSf  49.,  where  Lord  Kenyan  C.  J.  held,  that  if  a  car- 
rier delivers  goods  to  a  ftranger^  he  thereby  becomes  an 
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aftor,  and  is  guilty  of  a  conrerfioni  for  which  trover  lies. 
The  Defendant  in  the  prefent  cafe  was  an  adior,  for 
Bowdkr  and  Morley  held  themfelves  refponfible  to  him 
only ;  and  the  money  which  they  paid  to  the  Plaintiff 
was  not  Teceived  by  him  in  affirmance  of  their  ad,  but 
was  paid  by  way  of  buying  off  the  aftion  commenced 
againft  them  for  their  misfeafance. 


1 8 10. 

DUFRESNI 

HUTCHISffiON. 


Cochellf  contri,  was  flopped  by  the  Court. 

Mansfield  C.  J.  obferved,  that  it  clearly  appeared 
that  the  Plaintiff  bad  authorized  Bowdler  and  Morley  to 
fell  at  a  price  not  more  than  feren  and  a  half  per  cent. 
below  the  invoice  price.  He  could  not  therefore  main- 
tain tityver  againft  the  Defendant  for  the  goods  fold  by 
ihem,  whom  the.Plaintiff  had  conftituted  his  own  brokers. 
ThePl^ntiffhad  alfo  brought  an  adion  agabft  them, 
and  received  200/.  in  compenfation  for  the  injury  of 
wluch  he  complained. 

Laweemce  J.  Since  the  Plaintiff  fued  out  a  writ 
againft  Bawdier  and  Morley  jointly  with  the  Defendant, 
it  muft  be  taken  that  he  meant  to  declare  in  fuch  a  form 
of  a£^ion  in  which  he  could  recover :  it  muft  be  pre* 
famed,  therefore,  that  he  would  declare  for  money  had 
and  received,  not  in  trover ;  for  the  Plaintiff  had  given 
to  BoiwdUr  and  Morley  an  authority  to  fell,  and  diere- 
fore  could  not  recover  againft  them  in  trover.  But  by 
declaring  for  money  had  and  received,  the  Plaintiff 
would  affirm  the  fale :  beGdes,  if  trover  had  been  the 
right  form  of  a&ion,  it  would  be  a  queftion  whether  the 
difcharge  made  to  one  tort  feafor  would  not  be  a  releafe 
to  all :  if  it  were  otherwife,  the  Plaintiff  might  get  paid 
by  each  Defendant  to  the  whole  amount  of  the  injury 
(uftaisied. 

l^ule  abfolute  to  enter  a  nonfuit* 

V0L.III.  ♦M 
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Jufy  11*      Dob,  on  the  Demife  of  David  Whatman  ax^ 

Another,  v.  Chaplin; 

If  fonrjomt-  HTHIS  was  an  ejed^ment  brought  on  die  lereral  dc- 

teninti  jointly  ^^^^  amongft  Others,  of,  i.  D^vii  Wlmynum^  JJm 

to  yev,  fuch  of  i^<^^  William  Riod^  %.  Da%nd  Wbofmati^  3.  J0bn  Huni^ 

themasgi^eno-  ^  William  Reed^   $.  George  Beedon^   David  Wbafmath 

^^'|gj^^y  William  Read,  John  Hum,  to  recover  the  pofleflion  of 

ievcnl  flarei  in  32  acres  of  marih  land  in  the  pariih  of  SudbortUy  in  the 
jcdhnent  cm  their  county  of  SMk.    At  the  Bury  Lent  affizes  i8io,  be- 

^  fore  Grofe  J.,  it  appeared,  that  by  copy  of  court-rcMl, 

/.  U^cic^  /y^.  ^^^  ^^   ^^^  ^f  j^y  jyg^^  ,jp^  Ihg  fiirrender  of 

R^irt  Bradf,  thefe  lands,  which  were  copyhold,  weie 
granted  to  George  W^lmugb,  George  Beedoth  Dmvid 
Wbayman,  '  William  Read,  and  John  Hunt,  their  heirs 
and  ai&gns,  and  the  hrirs  and  affigns  of  Ae  furnror  of 
them,  upon  certain  charitable  trufta,  devifed  by  the  will 
of  Thomas  GrimMd,  deceafed.  Woolmugh  was  dead^  In 
1 7961  the  four  funriving  truftees  demifed  to  John  AhleU 
fat  three  years,  from  the  5th  January  I797>  at  the  rent 
of  I A  I  OS.  per  acre,  during  which  term  jtUett  died,  and 
upon  his  death  the  Defendant,  who  was  his  executor, 
entered,  and  continued  tenant  under  the  fame  rent^ 
until  the  27th  Jwu  1808,  when  the  Defendant  was 
ferved  with  a  notice  from  <<  each  and  erery  of  the  un* 
«  derfigned,  to  quit,  at  Old  Chrijhnas'^y  dien  next  en* 
<<  foing,  or  at  the  time  when  his  current  year's  occupa» 
«<  don  fliould  expire,  the  premifes  which  he  then  held 
<«  as  tenant  to  diem,  or  fome  one  of  them."  Signed  by 
die  diurchwardens  and  overfeers  of  the  parifli  of  Bud- 
home,  (who  had  ufually  received  the  rents,)  and  by  David 
Whayman,  John  Hum,  and  William  Read,  truftees  of 
.the  faid  land.  The  Defendant  had  entered  into  die 
ordinary  confent  rule,  confei&ng  oufter,  as  well  as  leaft 
and  entry.  The  Plaintiff  alfo  rdied  on  the  circumftance, 
of  which  he  gave  evidence,  that  the  land  was  winrth 
more  rent  than  at  prefent  was  given ;  whence  he  inferred, 

that 
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that  it  wit  for  the  benefit  of  ^  the  jdpt4eittnt6  to  de- 
texmine  the  tenancy,  that  they  might  let  the  bod  «t  ti 
higher  rent ;  and  he  contended  that  a  joint-tenant  can 
hind  his  companion  by  an  a£t  beneficial  to  him. 

For  die  Def eadant  it  was  obje£ked,  that  ooe  of  the 
joiat  lelRin,  Gm^f  BseJon,  had  not  figned  the  ao&e  to 
qmti  iuB  name  wa$  ttfed  in  the  dedaration }  it  was  alfo 
pvovod  that  he  had  given  notice  to  his  eo4efibrt,  ihat  fae 
diiappioved  of  the  ejeAmeat,  and  of  the  notice  to  qak. 
For  die  Plaintiff  it  wa$  anfwered,  that  there  being  fepa-> 
rate  demiieay  the  notice  and  declaiation  were  good,  if  not 
for  die  whole  of  the  land,  at  leaft  for  the  fepante  (harea 
and  intmfts  of  thofe  tniftees  who  had  figned  the  notice. 
T%e  jury,  however,  under  die  diredion  of  Grofi  J.,  who 
referred  die  point,  found  a  verdift  for  the  Defradant. 

Sbipbird  Serjt.  havii^  in  Eafi0r  term  obtained  a  cult 
nifi  to  fet  afide  the  yerdid  and  have  a  new  trial, 

Selhn  Seijt.  in  this  term  (hewed  caufe.  The  queftion 
cannot  arife  in  this  cafe,  how  far  one  joint-tenant  may 
be  bound  by  the  beneficial  aA  of  his  companion,  done 
widiottt  hie  privity ;  for  he  exprefsly  diflented  from  that 
ad.  In  the  cafe  of  Rights  on  the  Demj/e  ^  Ft/her  and 
Olbersy  V.  CuAM^  5  J£j/^49X.  it  was  held  byLordJSAbn- 
korwgh  C.  J.  and  Lawrencs  J.,  that  even  die  ratification 
by  ?  joint»tenan^  of  a  notice  to  quit  given  by  his  gdoi- 
paniotts,  would  not  make  it  good }  for  that  die  notice  muft 
be  foch  an  one,  on  whtch  the  tenant  can  rely  and  aft 
widi  certainty  at  the  moment  of  receiving  it.  The  te- 
nant could  not  %et  upon  this  notice  given  by  three  oidy. 

Sbepberd^  contri^  diftingtti(hed  this  cafe  from  Right  v. 
Cnibillt  by  obierving  that  there  the  expreCs  terms  of  the 
condition  required  the  concurrence  of  all  the  executors. 
Here,  if  there  were  no  count  but  on  the  joint  demife  of 
die  four,  there  might  be  fome  colour  for  the  obje£lion ; 
but  there  are  feparate  demifes  by  each  of  them,  and 
joint-tenants  may  denstfe  their  (hares  feverally.    Lift* 

♦I  5  /  189. 
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/  189.    If  fo,  the  notice  of  each  will  determiitt  the 
4hare  of  each* 

The  Cmrt  {d)  at  firft  inclined  to  lay  much  ftrefii  upon 
the  inconvenience  that  would  enfue  to  the  tenant,  if, 
out  of  four  jcunt  leflbn,  a  part  were  to  give,  him  notice 
to  quit  at  fuch  a  time  as  to  deprive  him  of  the  opportu- 
nity of  giving  ndtice  to  the  refidue  of  his  leflbrs  of  his 
intention  to  quit  the  whole  at  the  fame  time.  In  that 
cafe  he  might  be  compelled  to  become  for  the  next  year 
joint-tenant  with  fome  of  his  leflbrs  %  therefore  this  con- 
txtSt  muft  be  confidered  as  made  by  the  ten^t  on  the 
one  part  with  four  leflbrs  on  the  other  part,  who  muft 
all  unite  to  detennine  the  contrad.  But  they  after- 
wards defired  that  the  matter  might  be.  further  fpokeh 
to.  Accordingly  the  point  was  again  fpoken  to  by 
Selhn  and  Shepherd^  and  the  Court  having  taken  time  to 
confider, 

Mansfield  C.  J.  how  delivered  their  judgment* 
There  was  in  this  cafe  a  verdift  for  the  Defendant, 
becaufe  the  notice  was  fuppofed  to  be  not  fufficient, 
being  figned  by  three  inftead  of  four.  The  leflbrs  are 
joint-tenants :  the  queftion  is,  whether  they  or  any  of 
them  have  a  right  to  recover  any  or  what  part  of  the 
premxfes?  It  is  neceflfary  to  inquire  whateftate  they 
had, "and  what  powers  belong  to  it.  As  joint-tenants 
each  had  a  right  to  demife  his  ihare.  It  would  follow, 
that  each  had  a  right  to  put  an  end  to  that  demife.  It 
cannot  depend  on  another,  when  that  demife  ihall  end« 
Littl.  JeB.  288.  Lord  CMs  Commentary^  1 86.  a.  To 
divers  purpofes  each  hath  but  a  right  to  a  moiety,  as  to 
enfeoff,  give,  or  demife ;  and  where  all  join  in  a  feoff- 
ment, every  of  them,  in  judgment  of  law,  gives  but  hi^ 
part.  If  both  make  a  feofiment  in  fee  upon  condition, 
and  that  for  breach  thereof,  one  of  them  (ball  enter  into 
the  whole,  yet  he  fhall  enter  but  into  a  moiety,  becaufe 


(«)  CAamh-e  J.  was  abfeat  tkti  day  owing  to  wddgoBAnu 


that 
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dnt  no  more  in  judgment  of  law  pafled  from  him* 
This  fliews  that  ahhough  the  title,  as  well  as  the  eftate» 
be  undnrided,  yet  each  hath  fe  much  as  his  portion  is ; 
and  when  they  all  join  in  a  feoffment,  each  conveys  osdj 
his  part  So,  if  all  join  in  a  demife  in  law,  it  is  the 
demife  by  each  of  his  portion.  If  fo,  and  if  each  de- 
miies  only  his  own  (hare,  it  cannot  be  faid,  that  he 
cannot  put  an  end  to  that  demife,  whether  his  com- 
panion join  with  him  or  not.  Therefore  the  leflbrs  of 
die  Plaintiff  have  a  right  to  recover  three  parts. 

Silhn  then  moved  that  the  rule  might  be  amended 
by  ftriking  out  the  confeffion  of  oufter,  as  this  de- 
cifion  left  his  client  tenant  in  common  of  the  other 
fourth  part. 

Lawrbmce  J.  Tott  are  contending  the  reft  hare  no 
tight  to  enter  at  all.  Is  not  that  an  adual  oufter  ?  But 
if  you  can  make  any  thing  of  it,  you  had  better  apply 
to  a  judge  at  chambers. 

Rule  abfolut6  for  a  new  trial. 


"7 


181O4 


D'0£, 

Leflce  of 
Whatman 
and  Others, 

9. 
Chaplin. 


Williams  v.  Burgess. 


>/m. 


nPRESPASS  againft  the  Defendant,  a  cuftom-houfe    Notice  of  saioo 
officer,  for  breaking  and  entering  the  Plaintiff's  againft  a  cuftom. 
t     ,  •  1     •  ^  ^t-    Mr  ii    •  ii      r-    tioufe  officer  for 
dwelling  houfe:  upon  the  trial,  at  the  JTe/tmn/kr  fit-  ^^^^^^^  ^^^ 

tings  after  Eafier  term  18 10,  before  Lawrence  L^  it  ap«  Plaintiff's  dwel- 
peared  that  the  Defendant  entered  to  fearch  for  run  Hng-houfe  in  C. 
goods,  but  found  none :  after  ftaying  about  15  mmutes  -^Jjjj  JJJ^^j^ 

notafofficient 
Mtke  of  the  Ptatnttff's  pUcfc  of  abode,  wItbiA  the;ftat  as  &*  3-  ^-  7o*/30*  and 

In  a  penal  aaion,  if  a  pariih  is  ftylcd  by  its  popular  and  wen-known  name,  it  11 
wen  enongb,  tboogk  that  is  not  the  name  of  GonlecratioDv 

(without 
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i8io.  (without  doing  any  damage)  he  went  away.   The  ftatute 

^l^^       24  G.  3.  /tf.  2.  c.  47.  /  J5.  exttendft  to  officers  of  the 
V.  cuftoms  all  the  prote&ions  givea  to  officers  of  the  ex- 

B0RGE8S.       ^fg  by  ijj^j    23  G.  3*  r.7o./.3o.,  which  enafts,  that 
no  writ  fliall  be  fued  out  againft  fuch  officer  for  any 
thing  done  in  the  execution  of  his  office,  until  one  ca- 
lendar month  after  notice  in  writing*  in  which  notice 
(hall  be  clearly  and  explicitly  contained  the  caufe  of  ac- 
tion,  the  name  and  place'  of  abode  of  the  perfon  who  is 
to  bring  fuch  a^ion,  and  the  name  and  place  of  abode 
of  the  Plaintiff 's  attorney  or  agent.     And  by  /  32.  no 
Plaintiff  (hall  be  permitted  to  produce  any  evidence  of 
the  caufe  of  fuch  adion,  except  fuch  as  ihail  be  coih- 
tained  in  the  notice.     In  this  cafe  the  notice  produced 
was  dated  on  the  29th  of  December^  and  exprefled  the 
Plaintiff's  intention  to  fue,  becaufe  the  Defendant  had, 
on  the  22d  of  November^  broken  open  the  dweUtng4ioafe 
and  warehoufe  of  Thomas  Williams^  in  CaUe^eet^  in  the 
pariih  of  &•  Georges  in  the  Eaftj  without  otherwife  dat- 
ing the  place  of  abode  of  the  Plaintiff.     Shepherd  Seijt.^ 
for  the  Defendant,  contended  that  this  notice  was  infuf- 
ficient,  on  two  grounds;  firft,  becaufe  the  Plaintiff's 
place  of  abode  was  not  explicitly  expreffed  \  fecondly, 
becaufe  the  caufe  of  aAion  to  be  proved,  confiffently 
with  this  notice,  muft  be  an.  a£l  done  in  the  parifli  of 
Su  Georges  in  the  Eaft ;  and  there  is  no  fuch  parifli  in- 
exiftence.     Beft  Serjt.,  cwtrh,     i.  The  dwelling-houfe 
of  the  Defeodant  is  his  place  of  abode.    This  is  an  ex- 
plicit ftatement  that  he  dwells  there,     s.  ^*  In  an  a&ipn 
of  debt  on  a  penal  ftatute^  3  H.  8.  c.  it.  /.  2.  againft 
Hu  Leigh f  for  pradiifing  phyfic  in  the  psprifli  of  St.  Georg/^ 
in  the  Eqfi^  within  (even  miles  of  the  city  of  London,  the 
zGt  of  confecration  being  produced,  it  appeared  that  the 
name  of  the  parifli  was  St.  Georg/s  in  the  county  of 
MUdUfex  \  and  Lee  C.  J.  held  it  was  well  enough,  for  it 
was  more  generally  known  by  the  name  of  St.  Georges  in 
lof  the 
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the  Eafi^  than  by  the  name  of  ^t.  Georgia  in  the  county 
of  Middle/ex.^*  {^Lawrence  J.  It  can  only  be  colle£led 
from  the  notice,  and  that  but  by  infereecei  that  the  De« 
fendant's  place  of  abode  was  in  CabU-Jlreet  on  the  2  ad  of 
Noffembery  when  the  caufe  of  aAion  arofe,  but  the  intent 
of  the  notice  is,  that  the  Defendant  may  know  where  to 
find  the  Plaintiff,  in  order  to  tender  him  amends,  on  the 
receipt  of  the  notice ;  and  how  does  it  appear  that  the 
Plaintiff  continued  to  refide  there  on  the  29th  of  De^ 
cemhert  when  the  notice  was  given  Fj  As  to  the  other 
point,  he  thought  the  name  of  the  pariih  was  dated  with 
fufiicient  corre£lnefs,  as  it  could  not  miflead.  He  per- 
mitted the  caufe  to  proceed,  referving  the  firfl:  point ; 
fubjeS  to  whicb,  the  jury  found  a  verdift  for  the 
Plaintiff. 


129 


1810. 

Williams 

BVRGESS. 


Shepherd  having  in  this  term  obtained  a  rule  niji  to 
enter  a  verdidt  for  the  Defendant  in  purfuance  of  the 
flatute, 

Bejl  and  Frere^  Serjts.,  (hewed  caufe. 

Mansfield  C.  J.  A  man  may  have  two  houfes ;  but 
the  nofice  muft  be  ferved  at  that  which  is  his  place  of 
abode. 


The  refk  of  the  Court  concurring, 


Rule  abfolutc. 


Vol.  IIL 
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.  yufy^  Bridges  v.  Berry. 

The  Defendanti  THIS  a£lion  was  brought  upon  two  bills  of  excha^gei 
being  QiMble  to  one  for  117/.  I  is.  2i/.f  drawn  on  the  26th  of  0/70- 

pay  a  bill  when  .^^y  ,  goo,  by  the  Defendant,  at  two  months  date,  upon 
due, whicli  e  ^^^  Ivory;  payable  to  his  Own  order:  the  other  for 
obtained  time,  Up'*)  drawn  on  the  ijthjt4iy  1809,  at  three  months 
and  indorfed  to  date,  by  one  Box^  upon  the  Defendanti  and  accepted  hy 
^  ^.'"°i'J;J*  *  him-  At  ^e  ^'^  ®f  ^"s  caufe,  at  the  MiddUfex  fitting* 
drawn  by  himfelf  *"  ^^  prefent  term,  before  Man/field  C.  J.,  it  appeared, 
to  his  own  order,  that  a  few  days  after  the  bill  accepted  by  the  Defendant 
which,  when  due,  had  become  due,  the  PlaintiiF  applied  to  him  for  pay- 
was  diihonoured    ^^^^^  j^^j  ^jjj  the  Defendant,  confeffing  his  inabiUty 

but  the  holder  ^^^  ^^  P*y*  '^cquefted  further  time,  and  indorfed  to  the 
omitted  to  give  PlaintiflF,  and  lodged  in  his  hands,  the  bill  for  117/. 
the  Defendant  n  j.  2d.  as  a  fccurtty  \  and  paid  him  in  ca(h  the  diffier- 
Boticc:  held  that  ^  '  ^j^j^  the  intereft  and  cofts  of  the  former  bUl. 
by  this  laches  the  ,„,        ,.,...  r  .  «  1  t        . 

Defendant  was      When  this  bill  for  11 7/,  11/.  id.  became  due,  it  was  nofc 

not  only  dif-  paid  by  the  acceptor  $  but  no  notice  of  the  non-payment 
charged  as  in-  xi^zs  given  to  the  Defendant,  the  drawer  of  that  bill.  It 
bH^bufalfo^^^^  ^**  admitted  dn  the  part  of  the  Plaintiff,  that  the  De- 
acceptor  of  the  fendant  was  difcharged  from  the  latter  bill ;  but  it  was- 
f9^hcr»  infilled  that  he  continued  liable  on  the  firil  bill  for  119/. 

On  the  part  of  the  Defendant  it  "was  contended,  that  he 
was  alfo  difcharged  from  his  liability  to  pay  that  bill } 
and  the  Judge  being  of  that  opinion,  nonfuited  the  Plain- 
tiff, givmg  leafe  to  his  ^unfel  to  move  to  fct  afidc  the 
tx)nfuit« 

Faughati^QTjt.  now  mtivcd  for  a  rule  to  fliew  caufe 
why  the  nonfuit  ihculd  not  be  fet  afide,  and  a  verdict 
entered  for  the  Plaintiff  for  119/.  He  contended,  that 
although  the  Plaintiff,  by  not  giving  notice  of  the  non- 
payment by  the  acceptor  of  the  bill  for  117/.  us,  2d., 
bad  loll  his  remedy  therwn  againft  the  Defendant,  ftill 
'3'  that 
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that  circamftance  did  not  preclude  him  from,  fuing  him 
upon  the  firft  bill ;  and  he  cited  the  caCs  of  Warrington 
T.  Furhor^  8  Eafi^  242«»  where  it  was  held»  that  in  an 
adton  by  a  guarantee  for  money  paid  on  account  of  one 
who  had  bought  goods,  and  who,  having  accepted  a  bill 
for  the  price,  had  failed  to  pay  it  when  due ;  the  gua- 
rantee was  not  obliged  to  give  evidence  o£  any  demand 
of  payment  made  on  the  Defendant  as  acceptor  of  the 
bill.  But  the  Court  held  that  the  cafe  ci:ed  did  not 
apply.  Here  the  Defendant  had  firft  given  a  bill,  on 
which  he  was  liable  as  acceptor;  and  then,  for  a  fecu- 
rity,  he  had  delivered  to  the  Plaintiff  a  bill,  on  which  the ' 
Defendant  himfelf  had  a  right  to  fue  other  perfons ;  the 
Plaintiff,  by  not  giving  him  due  notice  of  the  diflionour 
of  the  laft  mentioned  bill,  had  put  it  out  of  his  power 
to  recover  what  was  due  thereupon ;  and  having  fo  done, 
he  fliall  not  be  permitted  to  refort  to  the  firft  bill. 


13X 


ihefterd  Serjt.  for  the  Defendant. 


x8io. 


Kule  refttfi^d. 


Hinckley  v.  Waltok. 


nr^IS  was  an  a£tion  on  a  policy  of  aflurance  on  goods,    .  A  fliip  cannot 

upon  the  fliip  Providence^  at  and  from  London  to  If gaUy  proceed 
Madeira,  at  the  rate  of  fix  guineas  per  cent.,  to  return  ^'^l^ll'^^^^^^ 
3/-  per  cent,  for  Eaji  or  Jf^e/t  India  convoy  and  arrival,  port  to  join  con- 
with  liberty  in  that  voyage  to  proceed  and  fail  to,  and  ''oy,  unlcft  a 
to  touch  and  ftay  at  any  ports  and  places  whatfoever,  ^"**  ^"  ^*° 
particularly  to  feek,  join,  and  exchange  convoys,  load  ftall  not  fail  * 

without  con^y. 
A  ihtp  liceafcd  to  fail  witboot  coo?oy,  provided  (he  is  armed  with  a  certain  force, 
mail  take  that  focce  on  board  before  flie  breaks  ground. 

A  fiiip  licenfed  to  fall  without  convoy  with  a  certain  force,.and  clearing  out  with- 
out giving  bond  to  fail  with  convoy,  and  without  having  the  force  required,  cannot 
>  legally  go  round  frooi  her  port  of  clearance  to  a  port  of  convoy* 

K  a  and 
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1810.  an^  unload  goodsi  without  1>eing  deemed  a  deriation. 

*^    ~^~  -^       A  licence  had  been  obtained,  on  the  1  ath  of  Januarjt 
V.  firom  the  Admiralty,  for  the  (hip  Provideneej  of  London^ 

Waltoh .        Smithy  mafter,  burden  100  tons,  armed  with  fix  carriage 
guns  and  manned  with  12  men  and  boys,  to  fail  from 
London  without  convoy,  provided  (he  fliould  be  anned 
and  manned  in  the  manner  above  mentioned.    She  had 
her  full  complement  on  board  in  the  port  of  London^  but 
difch'arged  five  men.)  and  on  the  5th  of  O^icher  cleared 
out  for  Madeira^  and  failed  from  the  Downs  on  the  I  ith 
February  for  Porifmouthi  where,  if  any  where,  (he  would 
have  found  and  joined  convoy.    On  the  13th  (he  was 
captured,  off  Sboreham,  in  the  courfe  of  that  voyage, 
having  then  on  board  only  feven  men.     It  appeared,  that 
in  all  cafes  when  application  is  made  at  the  cuftom- 
houfe  for  the  clearance  of  a  ihip,  it  is  alked  by  the  officer 
there,  whether  or  not  (lie  is  to  fail  with  convoy ;  and 
that  no  clearance  is  made  out. for  any  (hip  that  Is  to  fail 
with  convoy,  unlefs  a  bond  is  given  as  required  by  ftat. 
47  G.  3.  f.  57./.  5. :  and  further,  that  when  tlie  Prcvi- 
dence  obtained  her  clearance  at  the  cuftom-houfe,  no 
bond  was  given ;  firom  whence  it  was  inferred  by  the 
Defendant,  that  it  mud  there  have  been  declared  that 
file  was  not  to  (aW  with  convoy.     It  was  proved  on  the 
part  of  the  infurcrs,  that, at  the  time  of  the  clearance 
of  the  (hip  from  London,  altliough  they  had  obtahied  a 
licence  to  fail  without  convoy,  they  had  not  finally  de- 
termined whether  or  not  they  (hould  avail  themfelves  of 
it :  but  that  they  had  refolved,  if,  upon  their  arrival  at 
Port/mouth,  they  found  a  convoy  ready  to  fail,  to  put 
themfelves  under  the  prote£tion  of  it :  if,  on  the  other 
hand,  no  convoy  was  ready,  they  intended  to  avail  them- 
felves of  their  licence,  and  to  complete  their  crew  to  the 
full  complement  thereby  required.     A  queftion  being 
put  to  the  jury,  as  to  this  part  of  the  cafe,  whether  or 
not,  when  the  Plaintiffs  failed  from  the  pori  of  London^ 

they 
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t)Ky  lad  detenrnned  to  fail  without  convoy,  the  jury  1810. 

found,  that  they  had   not  fo  determined.     A  verdift       ^,     - 
was  taken  for  the  Plaintiff:  and,  in  the  laft  term,  Shepr  v. 

&n/Serjt.  moved  to  enter  a  nonfuit,  on  the  ground  of       Waltoji,. 
the  voyage  being  illegal ;  becaufe  neither  had  any  bond 
been  given  for  failixig  with  convoy,  as  is  required  by  the 
convoy  acl,  43  G.  3.  c»  57.7"  5.,  nor  was  the  licence  of 
any  availj  its  conditions  not  having  been  complied  with. 
As  this  cafe  turned  altogether  upon  the  conftruftion  of 
that  ftatute,  it  is  necefiary  briefly  to  ftate  the  provifions 
thereof,  as  far  as  they  relate  to  the   prefent  fubjeft. 
Byyi  I  &  2.  all  fhips  belonging  to  the  king's  fubjeds. 
are  forbidden,  (except  as  thereinafter  provided,)  to  fail^ 
without  convoy,  and  to  feparate  therefrom  without  leave* 
Byyi  3.  a  penalty  of  looo/.  is  impofed  on  the  mafter  of 
any  (hip  who  fliall  fail  without  convoy,  or  (hall  feparate 
without  leave;  and  1500/.  if  the  ihip  be  laden  with 
naval  or  military  (lores  j  with  a  power,  however,  to  the 
Court  to  mitigate  the  penalties  to  any  fum  not  lefs  than 
50/.     By/  4.  in  cafe  of  a  (hip  failing  without  convoy, 
or  feparating,  the  policy  of  afTurance  is  made  void  with 
refpe£l  to  the  property  of  the  perfons  who  have  the 
charge  of  the  (hip,  or  of  any  perfon  interefted  in  the 
ihip  or  cargo,  who  (hall  have  dire£led,  or  have  "been 
privy  or  inftrumental  to  the  failing  or  feparating  $  and  a 
penalty  of  200/.  is  impofed  for  fettling  or  paying  IcfTes 
upon  fuch  policies.     By/.  5.  it  is  enabled,  that  it  (hall 
not  be  lawful  for  any  officer  of  the  cudoms  to  fufier  any 
Teilel  to  be  cleared  outwards  from  any  port  in  the  king- 
dom, until  the  perfon  having  charge  of  the  veflel,  (hall 
liave  given  bond,  with  one  furety,  in  the  penalty  of  the 
value  of  the  (hip,  conditioned  not  to  fail  or  depart  with- 
out convoy,  contrary  to  the  dire£lions  of  that  a£l,  nor 
to  feparate  without  leave.  Se3»  6.  contains  the  exceptions 
from  the  operations  of  the  above-mentioned  claufes; 
among  which  it  is  fpecified,  that  nothmg  in  that  a^t 

K  3  contained^ 


HlMCKLEY 
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x8io.  contained}  by  which  fliips  or  reflels  ate  required  not  to 

fail  or  depart  without  convoy,  (hall  extend  to  any  flrip 
v?"**  or  veffel  for  which  a  licence  fliall  be  granted  to  fail  or 
Waltow.  depart  without  convoy,  either  by  the  Lord  High  Admiral 
of  Great  Britain,  or  by  the  commiffioners  for  executing 
the  office  of  Lord  High  Admiral,  for  the  time  being,  or 
any  three  or  more  of  them,  for  that  purpofe  ;  or  to  any 
fhip  or  veffel  proceeding  with  due  diligence  to  join  con- 
voy, from  the  port  or  place  at  which  the  fame  (hall  be 
cleared  outward,  irf  cafe  fuch  convoy  (hall  be  appointed 
to  fail  from  fome  other  port  or  place ;  except,  neverthcr 
lefs,  as  to  the  bond  thereby  required  to  be  taken  up<« 
the  clearance  outward  of  fuch  (hip  or  veffel. 

Befl  and  Pell  Serjts.  now  (hewed  caufe.  The  queC- 
tion  is,  whether  this  (hip,  under  all  the  circumftances 
of  the  cafe,  can  be  faid  to  have  failed  without  convoy  : 
(he  was  failing  from  a  port  where  no  convoy  wa$  pro- 
vided, towards  a  port  where  it  was  probable  (he  would 
find  it.  Till  (he  had  arrived  there,  it  could  not  be  known 
whether  (lie  would  fail  without  convoy  or  not.  Thercr 
fore  the  penalties  of  the  ftatute  could  not  attach  till  (he 
had  reached  that  port ;  and  what  her  intent  was  before 
her  arrivat  there  is  not  materials  but  if  it  Were,  the  jury 
have  exprefsly  found  that  (he  had  not  determined  to  fail 
'  without  convoy ;  therefore  the  Court  cannot  nov^  infer, 
contrary  to  this  finding,  that  fuch  was  her  intent. 
{^Lawrence  J.  I  think  this  queftion  does  not  turn  oq^  the 
intent  of  the  party.  There  are  certain  cafe^  excepte4 
from  the  general  provisions  of  the  a^  :  one  of  the^  is, 
the  cafe  of  failing  from  the  port  of  clearance  in  order  tQ 
join  a  convoy,  put  to  bring  tlie  cafe  Wrthin  this  excep- 
tion, there  muft  be  a  bond  given  y  and  if  there  be  no 
bond,  the  cafe  falls  within  the  general  operation  Of  the 
(Irft  feftion, which  prohibits  all  voyages  wijthout  convoy: 
then  the  voyage  becomes  illegal  5  and  the  policy  is  void 

upon 
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upon  the  general  principle,  being  made  to  proted  a         18 to* 

voyage  forbidden  by  the  bw  of  the  country.]     It  may       '      -      '' 

be  admitted  that  a  bond  ought  to  have  been  given,  at  the  y. 

time  of  her  clearance  outwards  in  the  port  of  Lfmdon;       WciTOii. 

and  perhaps  her  owner  or  mailer  might  be  liable  ta 

anfwer  penally  for  obtaining  a  clearance  without  giving 

tlie  bond  $  or  the  officer,  for  thus  fuffering  her  foto  be 

cleared:  but  this  omiiTion  will  not  vacate  the  policy* 

The  policy  is  .vacated  only  by  finally  departing  from  the 

kingdom  without  convoy,  and  the  period  of  the  final  de«* 

parture  of  this  fhip  had  not  arrived*     The  6th  fe^ion  of 

the  a£l  proves  this  ftill  more  (Irongly.  .  The  cafe  of  ^ 

(hip  failing  from  her  port  of  clearance  to  the  port  where 

(he  may  find  convoy,  is   exprefsly  mentioned  as  a  cafe 

excepted  from  the  antecedent  regulations,  except  only  in 

refpe£):  to  the  bond.    There  is  nothing  illegal,  or  im^ 

proper,  in  the  Plaintiff's  delaying  finally  to  determine 

whether  or  not  they  Ihould  fail  with  convoy,  until  their 

arrival  at  the  port  of  rendezvous  \  they  were  not  obliged 

to  make  their  election  fooner  y  and  had  ftiU  their  option 

to  make  ufe  of  their  licence,  in  cafe  the  convoy  was  not 

ready  \  and  if  they  had  in  fafl  failed  from  the  place  of 

rendezvous  with  convoy,  and  had  the  (hip  been  loft, 

wlule  under  its  proteftion,  the  underwriters  would  have 

been  liable  within  the  terms  of  the  policyi  although  in  > 

fad  no  bond  had  been  given.  * 

Bhepherd  and  Vaughaity  Scrjts.  ecntrh^  were  ftopped  by 
the  Court. 

Mansfielo  C.  J.  The  Plaintiffs  in  this  cafe  cob« 
fend  that  the  circumftance  of  not  giving  a  bond,  as  re« 
quired  by  tlie  ftatute,  does  not  vacate  (he  policy.  But 
the  queftion  is  not,  whether  the  policy  is  void  for  want 
of  a  bond ;  it  is,  whether  the  voyage  is  not  illegal,  as 
^P{[  in  contravention  of  this  (l;atu:e,  the  (hip  having 

K  4  ^'}^^ 
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1810.  felled  Moihout  conToy,  and  under  a  licence,  the  terms  «f 

^"'^'"■^      VWcWwere  not  complied  with  ?    .It  is  plain  that  they 
tf.  meant  to  fail  with  a  licence :  they  procure  a  licence  to 

Walton,  fjjy^  ^j^j^  certain  conditions  annexed.  It  i$  equally  plain 
that  at  the  cuftom<*houfe  they  muft  have  declared  their 
intention  to  fail  without  convoy,  for  it  13  proved  that, 
otherwife,  t})ey  could  not  have  obtained  their  clearance 
without  giving  a  bond.  Then  it  appears,  that  they  have 
not  decided  whether  they  fliould  ultimately  avail  tliem- 
felves  of  the  licence,  or  fail  with  a  convoy.  But  I  think, 
that  the  (Ixth  fe£iion»  which  dire£ts  the  bond  to  be  taken 
in  cafes  where  the  {hip  is  to  fail  from  her  port  of  clears 
ance  to  her  port  of  rendezvous,  (and  this  voyqge  ihe 
may  legally  perform  without  a  convov,)  fhews  that  the 
owner  is  bound  to  decide,  before  he  leaves  the  port  of 
clearance,  whether  he  will  fail  with  convoy  or  not ;  for 
they  are  obliged  to  give  the  bond,  and  the  condition  of  it 
is  abfolute,  that  they  will  fail  with  convo]^.  Otherwife, 
in  fuch  cafes,  no  bond  would  ever  be  given ;  for  die 
owner  might  always  put  oiF  hip  final  determination,  or 
keep  it  in  his  own  breaft,  till  his  arrival  at  the  place  of 
rendezvous,  where  it  might  not  bo  poffible  to  give  tlie 
bond,  and  tlien  he  would  be  bound  by  no  obligation 
either  to  fail  with  convoy,  or  to  continue  under  its  pro- 
teftion  after  he  had  failed. 

Heath  J.  was  of  the  fame  opinion.  It  was  impoffi* 
ble  to  fay  that  the  owner  of  the  fliip  had  the  option  con- 
tended for  in  this  cafe.  •  This  would  be  virtually  to 
repeal  the  aift  of  parliament,  and  to  provide  an  expedient 
that  would  be  taken  advantage  of  in  all  cafes. 

LA\y|LENCE  J.  yrzs  of  the  f^me  opinion^ 

Rule  abfolute  to  enter  a  nonfuit, 

[f)  Chamhrf},  waj  f^K?nt,  on  account  of  indifpofilioii, 
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VowLES  V.  Miller.  ^w^y?- 

^PHIS  was  an  aftion  upon  the  cafe  brought  by  the      if  n  pprfon  ba* 

tenant  in  fee  of  a  clofe,  agamft  the  tenant  for  years  «  field  fenced 

of  the  adjoining  clofe  for  an  injury  to  the  Plaintiff's  re-  *'.'**!  *  ^.'"^  *"^ 
J  *>  ,         t^    -n,  .     .>^  ditch,  It  13  not  a 

verfion.     The  declaration  dated,  that  the  Plaintiff  on,  nrcclTary  corfc- 

&c.,    was,   and  continually  from  thence  hidierto  had  qiiencr  that  'jia 
been,  and  ftill  was,  feifed  in  his  demefne  as  of  fee  of  and  <»»»ch  extends  to 
in  a  certain  clofe  called  the  Ham  clofe,  with  the  appur-  ^'  ^tt  feet  from 
tenances,  (ituate,  &c.  ;' which  faid  clofe  with  the  appur-  the  interior  line 
tenances,  at  the  time  of  committing  the  grievance  here-  of  the  foot  of  tht 

inafter  mentioned,  was,  and  from  thence  hitherto  had* .      *  \  r    ^ 
'  '  ,  ^  f  Tthebafeof 

been,  afidjlill  was  In  thepofleffion  ami  Occupation  of  one  the  bank*  and 

James  Vonvles^  and   of  one  Henrj  Vowles^    as   tenants  four  feet  for  the 

thereof  to  the  Plaintiff.     Upon  the  trial  of  tliis  caufe  at^'*^**'  ,  ,  , 

1    r        ^     T  Proof  of  the 

the  Tauntcn  Spring  Affizes  l8lo,  before  Ksraham  B.,  it  ancient  widih  of 

appeared  that  at  the  time  of  the  injury  the  clofe  was  in  the  ditch  is  evi- 

the  poffeflion  oi  James  and  Henrs  Fogies:  but  at  the  *^*"''^  I^V  **!*... 
r  ,       ^.      ,    .       .  »     .  »      «  ... «.       Owner's  land  did 

time  of  the  action  being  brought  it  was  m  the  poffeffion  „o|  expend  bc- 

of  James  only.     The  Plaintiff's  proof  was,  that  the  De-  yobd  the  outer 

fendant  had  a  clofe  contiguous  to.  a  certain  clofe  of  the  ^^S^  thereof. 

Plaintiff's,  and  furroundcd  by  a  fence  which  the  De-  ,:„Kri!^*  ^""^ 
'  ^  rignt  to  cut  away 

fendant  ^iras  bound  to.  keep  ip  repair,*  confifting  of  a  his  neighbour's' 

bank  and  ditch,  and  in  fcouring  his' ditch  the  Defendant  ^^nd  for  the  pur- 

had  dug  it  fo  wide  as  to  cut  into  the  Plaintiff's  foil :  J^J^^y/^^'^*'^''"'"* 

the  Defendant  direfted  his  evidence  to  prove  that  this      j^,  ^^^^^  ^^ 

fence  had  immemorially   been '  a  bank  with   a  ditdi  averment  that 

on  the  outGde  of  it,  and  not  a  bank  only,  and  he  con-  ^^^  Plaintiff's 

tended  that  confequently  he  was  entitled  at  common  law  ^^t*  *„  u^r^  **"** 

to  have  a  width  of  eight  feet,  as  the  reafonable  width  for  ^^^^  ^^i  ftjil  was, 

the  bafe  of  his  bank  and  the  area  of  his  diljch  together,  in  the  occupaiioa 

which  width,  meafured  from  the  interior  line  of  the  bafe  ^f,^*^'  *"!. 

,  H.  Kt  IB  foffi- 

ciently  proved,  if  at  the  tinne  of  the  injury  it  was  in  their  occupatioo,  though  the 

Icoaot  be  fince  phangedi  before  action  brought^ 

of 
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1810.  o(,his  banky  he  pio?edtIuithe  had  not  exceeded;  ad- 

mittingt  that  if  the  fence  were  a  bank  only,  he  was  enti- 
tled only  to  four  feet*  The  Plaintiff»  on  the  other  hand, 
l^iLLiR.  contended,  that  whether  the  Defendant's  fence  were  a 
bank  only,  or  a  bonk  and  ditch,  the  a£lion  well  lay  $  for 
he  proved  that  the  ditch  was  cut  by  tlie  Defendant's  ex- 
prefs  dire£lion  into  the  hard  unmoved  virgin  foil  of  the 
^  Plaintiff's  clofe }  lb  that  the  ditch  was  made  wider  than 
ever  it  was  before*  The  jury  found  a  verdid  for  th^ 
Defendant. 

Lens  Serjt*  in  ^qfier  term  1810,  moved  for  a  new  trial 
on  the  part  of  the  Plaintiff;  upon  the  ground  that  the 
verdiA  was  againft  evidence.  {^Lawrence  J.  The  rule 
about  ditching  is  this.  No  man,  making  a  ditch,  can  cu^ 
into  his  neighbour's  fpil,  but  ufually  he  cuts  it  to  the 
very  extremity  of  hb  own  land  :  he  is  of  courfe  bound  to 
throw  the  foil  which  he  digs  out,  upon  his  own  land ; 
and  often,  if  he  likes  it,  he  plants  a  hedge  on  the  top  of 
it :  therefore  if  he  afterwards  cuts  beyond  the  edge  of 
the  ditch,  which  is  the  extremity  of  his  land,  he  cuts 
into  his  noghbour'a  land|  and  is  a  trefpaffer  \  no  rule 
about  four  feet,  and  tight  feet,  has  any  thing  to  do  with 
it.  He  may  cut  die  ditch  as  much  wider  as  he  wsU»  if 
he  enlarges  it  into  his  Own  land.]  The  Court  granted  a 
rule  mfi. 

PeO  Serjt.  in  the  prefent  term  fliewed  caufe }  and  upoot 
the  report  of  the  merits  of  the  cafe,  the  Court  was  of  opi^ 
nion  in  his  favour,  and  diicharged  the  rule  i  It  appearing 
that  die  dcdaradon  did  not  apply  to  the  clofe  to  which  the 
above-mentioned  injury  was  proved  to  be  doae^  but  to 
a  different  clofe.  He  alio  objeaed  that  |he  I^aintiff 
ihould  have  been  nonfuited  at  the  trial  for  the  variance.^ 
iMatufieU  C.  J.  In  an  aAxon  by  the  reverfioner,  it  was 
iufficient  to  ftate  iQ  whofc  occupation  the  premifes  wer^ 
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at  the  lime  of  the  injury.    It  is  quite  immaterial  who  i8io« 

occupied  them  when  the  ^dion  was  brought.     Jfeatb  J* 

was  of  the  fame  opinion.]    It   would  liave  been  im« 

materia} :  but  he  has  made  it  material  by  averring  it. 

[Manifold  C.  J.    How  did  it  affeA  the  merits  of  the 

cafe  ?   There  have  been  decifions  both  ways.    It  is  now 

fettled  that  an  immaterial  allegation  need  not  be  proved* 

S0|  in  trefpafs,  the  queftion  is^  whofe  was  the  clofe  when 

the  trefpafs  was  committed  ?     Lanvrmci  J.    There  is  a 

difference  between  this  caf^  and  the  cafe  of  a  trrfpab* 

In  trefpafs  every  part  is  defcriptivei  and  you  muft  prove 

it  all.]    FurcfH  v.  Macmmaray  9  Eafi^  160.     12  Vin. 

fap68.  fh  44.  S.  C.      2  RJ.  Ab.6^T.      Regina  v. 

Cranage^  i  Soli*  29$*     ^%  ^  sui  entire  defcription  and 

pumot  be  fevered,      i  Camp.  320.     Martin  v.  GeUe^ 

put  the  a£lion  was  not  brought  for  the  injury  to  the  clofe 

that  was  proved  in  evidence,   but  for  an  injury  to  a 

different  clofe. 

Le/uSajt.  ccmirh*  This  is  different  firom  a  trefpafs 
where  every  part  is  defcrxptive  and  muft  be  proved* 
^fhis  is  not  a  part  of  the  dticription  which  materially 
a&eds  the  merits  of  the  cafe.  It  might  be  material  to 
afcertain  in  whofe  occupation  were  the  premifes  at  the 
time  of  the  injury  committed,  but  no  further.  It  does 
not  fignify  who  had  it  when  the  a£iion  was  brought ; 
that  could  not  be  ts^ken  advantage  of  at  the  trial.  The 
fafes  cited  do  not  apply :  thatTrom  Campbell  is  neareft, 
but  it  turns  on  a  different  point.  There  the  Plaintiff 
defcribed  as  his  tenants,  thofe  who  could  not  poffibly  be 
his  tenants.  He  made  the  tenancy  part  of  the  defcrip* 
(ion.  It  was  a  material  iz6t.  There  muft  be  fome 
identity  of  the  premifes.  Here  the  clofe  was»  at  the 
time  of  the  injury,  in  tlie  enjoyment  of  the  very  perfbns 
gamed.  Thi$  is  not  like  the  ftrlAnefs  required  in  con- 
tracts. 
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1 8 1  o.  trads.    It  is  not  like  the  cafe  of  words  fpoken,  where  the 

fpeaking  is  made  local  by  the  declaration.  If  you  gi^e  k>- 
cality  to  the  words,  you  muft  prove  it.  The  cafe  of  Ri* 
gina  V.  Cranage  was  an  indi£lment  for  a  riot  and  a  local 
trefpafs.  Perhaps  there  might  have  been  more  color  for 
the  argument  if  the  occupier  had  been  only  one  perfon. 
12  Ftn.  68.  ftill  lefs  applicable.  Abuttals  fet  out  muft 
be  proved,  otherwife  it  is  not  a  trefpafs  in  that  clofe,  but 
in  another.  [^Mansfield  C.  J.  A  nonfuit  for  calling  &. 
LMsy  Cbelfea^  Cbeifea  only,  was  correded.  It  is  now 
held  to  be  fufficicnt  to  ufe  the  name  of  a  parifh  Com- 
monly ttfed  (tf  ).3  That  was  a  cafe  of  ufe  and  occupa- 
tion. Fureell  v.  Macnamara  was  a  cale  for  a  malicious 
profecution.  The  variance  was  in  the  writ  \  the  ftyie  of 
ihe  Court. 

Mansfield  C.  J.  You  mud  fupport  your  dectara* 
tton  by  proving  that  when  the  injury  was  eonunitted, 
the  clofe  was  in  the  occupation  of  the  perfons  named  in 
the  declaration,  and  then  you  halve  done  enough.  It  is 
not  neceflary  however  to  decide  this  point,  as  we  think 
the  verdift  ought  not  to  be  difturbed. 

Rule  difcharged. 

(<f)  See  KirUand'i.  Powifett^  ante^  !•  570.  JVilUams  v.  But' 
gffsy  antit  3.  p.  ti;.  ace. 


IN  THfi  Fiftieth  Year  of  GEORGE  IIL  X4ir 

x8io. 

V  ■■»■  '^ 

Be  AUG  H  AMP  v.  Tom  KINS  and  Schrader.  J^hi^ 

'THE  Defendant,  Tomhns^  was  arrefted  in  OBoher  \  80 j>     The  Court  of 

at  the  fuit  of  Freebairn.     On  the  19th  of  November ^  Common  Plcai 

in  the  fame  year,  he  furrendered  in  difcharge  of  his  bail  ^* ,  ^^"^^  ^  '" 
'  ®  outlawry  upon 

to  that  action,  and  to  another  at  the  fuxt  of  Benj.  Bijbo^y  motion,  on  crroi* 

nad  had  ever  fince  continued   in  cuftody.     In  1 806  he  in  f**^  fworn  to, 

was  brought  up  by  habeas  corpus ^  and  charged  with  a  writ     ^^^'*^^^  »***' 

of  capias  utlagatum  at  the  fuit  of  the  Plaintiff  in  this  certificate  is  no 

caufe  for  a  debt  of  30/.  1 0/.     The  writ  of  exigent  in  this  ground  of  dif. 

fuit  was  tcfted  the  6th  of  November  1805.     In  1808,  a  ^^"^^t  «>f  »  P"* 

feveral  commiffion  of  bankrupt  iflued  againft  him,  and  ©n  Jo  «/At£tf/ttJw 

he  had  fince  obtained  his  certificate.  capias. 

Shepherd  Serjt.  had  in  the  laft  term  obtained  a  rule 
niji  that  the  Defendant  Tomhins  might  appear  by  attor- 
ney to  reverfe  the  outlawry,  undertaking  to  appear  and 
file  common  bail,  and  receive  a  declaration  in  any  new 
adlion  which  the  Plaintiff  might  think  fit  ro  commence, 
and  that  thereupon  he  might  be  difcharged  out  of 
cuftody.  .  ^  V 

The  cafe  was  fouf  times  difcufied  in  the  fame  term  $ 
BeJI  Serjt.  fhewed  caufe.     He  contended,  firft,  that  the  t 

ftatute  4  &  5  ^.  3.  r.  18.  /  4.  extended  only  to  out^ 
lawries  in  the  Court  of  King's  Bench  \  and  tliat  neither 
that,  nor  any  other  court  in  Wejimiujler^hall  had^  before 
the  ftatute,  power  to  reverfe  outlawries  on  motion.  The 
Defendant  was  now  liable  to  perpetual  imprifonment 
under  a  criminal,  not  a  civil  proceeding  \  to  which  bis 
certificate  would  be  no  bar  \  his  goods^  chattels,  and 
lands  were  become  the  property  of  the  crown,  not  of 
his  affigaees,  and  his  only  mode  of  relief  was  to  obtain 
a  pardon  from  the  crown,  which  would  only  be  granted 

upon 
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i8io.  upon  the  condition  of  his  doing  juftice  and  paying  his 

debts*  That  ftatute  never  meant  to  give  even  the  Court 
of  King's  Bench  the  power  of  the  crown  to  pardon  out- 
TouKtNS.  lawry  upoA  motion;  it  only  gave  them  the  power  of 
difcharging  upon  motion  in  cafes  where  they  might  he- 
fore  reverfe  the  outlawry  on  error  brought.  But  they 
could  not  reverfe  an  outbwry,  except  upon  fome  error 
afligned,  which  a£lually  fubfifted  on  the  record,  unlefs 
it  were  for  irregularity.  In  the  cafe  of  Aftwdl  v.  Sioeh" 
vaelly  Barnesy  324.  the  Defendants  came  to  the  Court  to 
fet  afide  the  outlawry  for  irregularity,  which  is  evident 
from  their  praying  that  the  PlaintiiF  might  pay  the  cofts ; 
in  fa£l  the  Defendant  was  beyond  the  feas  \  but  unlefs 
the  judgment  had  been  irregular,  this  Court  could  not 
have  relieved  againft  it  on  motion.  Where  the  Defend* 
ant  is  properly  outlawed,  as  it  is  admitted  that  here  be 
i$9  the  Court  cannot,  without  the  confent  of  the  crown, 
take  out  of  the  crown  the  chattels  and  lands  which  their 
judgment  has  invefted  in  it.  {^Mansjield  C.  J.  Accord- 
ing to  this  argument  the  Court  of  King's  Bench  ought 
"  never  to  reverfe  an  outlawry  without  giving  notice  to 
the  Attorney-General,  and  hearing  him  on  behalf  of  the 
crown,  which  is  never  done.  Lawrence  J.  The  Court 
of  Eling's  Bench  continually  reverfes  outlawry  on  mo- 
tion. BuUer  J.  ufed  to  a(k,  «  What  is  your  error  ?** 
And  if  counfel  afiigned  error  in  &ft,  as  fometimes  they 
did,  he  would  fay,  <^.that  will  not  do  \  it  muft  be  error 
m  law  ;**  but  when  error  in  law  is  affigned^  the  Court 
never  look  into  the  record  to  fee  if  the  error  exifts  there 
or  not.]  Thofe  cafes  where,  after  error  in  law  aiEgned» 
the  outlawry  has  been  reverfed  without  examination  of 
the  record,  to  fee  if  the  error  exifted,  have  only  been 
foch  wherein  no  one  was  interefted  to  fliew  the  fiuler  of 
tlie  record ;  but  where  there  is  an  intereft  in  continuing 
the  outlawry,  the  Court  cannot  reverie  it  but  for  encr 
4i£faiaUy  fubfilling  3  and  if  «diey  did^  and  if  any  one  wfaa 

h,d 
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liad  an  intereft  in  difputing'the  legality  of  a  judgment  fo 
given,  ihould  carry  it  to  the  next  fuperbr  court,  it  is  im« 
poilible  that  fuch  a  judgment  fliould  ftand. 

Sbepherif  contri*  If  diis  be  law,  an  outlaw  in  the 
De£endani^8  circumftances  can  never  reverfe  the  out* 
hwTj  at  all,  unlefs  by  error,  which  is  unreafonable ;  for 
in  that  proceeding  he  muft  give  bail  to  pay  the  debt,  not- 
withftandiog  he  is  difcharged  by  his  certificate.  But 
before  the  ftatute  of  JF.  3.  an  outlaw  might  appear  in 
perfon  in  any  court,  and  reverfe  the  outlawry  upon  mo^ 
tion.  {^Mofisfield  C.  J.  and  Heath  h  It  is  a  judgment, 
and  how  can  a  judgment  be  reverfed  otherwife  than  by  a 
writ  of  error  ?]  If  before  that  ftatute  he  could  not  re- 
verfe an  outlawry  otherwife  than  by  error,  that  ftatute 
would  not  help  him.  This  Court  has  exercifed,  and 
does  exercife,  a  povirer  of  reverfing  outlawry  on  motion* 
In  Sflrff«/,3i9.  ^  ftq.  are  feveral  cafes  to  that  cfied. 
The  conteft  in  none  of  them  is,  whether  the  Court  hasi 
title  to  proceed  to  reverfe  the  outlawry  on  motion,  but 
only  as  to  the  terms  on  which  it  (hall  be  reverfed.  AJblvf 
V.  Steciwell^  it  is  true,  was  not  the  cafe  of  a  bailaUe  writ* 
but  inafmuch  as  this  Defendant  is  a  certifi^cated  bank- 
rupt, the  Court  will  deal  with  him  as  if  he  had  been 
fuch  when  he  was  arretted,  and  then  the  circumftance 
of  the  bailable  writ  mak^s  no  difference.  If  the  Court 
do  not  in  this  cafe  exercife,  in  favour  of  the  bankrupt, 
the  difcretion  which  they  undoubtedly  poffefs,  they  will 
make  a  capias  utlagatum  in  mefne  procefs  prefs  harder  on 
a  certificated  bankrupt  than  a  capias  tittagdfum  in  execu- 
tion. Rex  V.  Cafilemariy  4  Burr,  ax  19.  2x27.  the  Court 
thought  an  outlaw  relievable  within  an  iufblvent  a£l«  ' 
Hel;f  V.  Hewfortf  Barnes^  321  •  there  was  no  error  at  all 
on  the  record,  yet  the  Court  reverfed  it  on  motion,  on 
the  ground  that  the  outlaw  was  a  prifcner  pending  the  . 
writ  of  exigent.    ^Lawrence  J.    Tlic  Court  tliere  pro- 

cee'ed 
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x8to.  c^ded  on  the  ground  that  their  procefs  Mras  abufed ;  for 

^*~    '^^  ~^       the  Defendant  was  in  the  country,  and  by  due  diligence 
Bhauchamp  .  ,    ,  /'  /  b 

V  might  have  been  found.     Mansfield C.  J.    You  have  not 

ToMKiNs.  examined  what  was  the  prafHce  in  the  Court  of  King's 
Bench  previous  to  the  ftatute  of  j^.  3.  The  title  feems 
to  impljr  that  the  Court  were  in  the  habit  of  reverfii^ 
outlawries ;  for  it  Is  "  for  the  more  eafy  and  fpeedy  re- 
verfing  of  outlawries  in  the  fame  court  j"  and  the  whole 
of  the  4th  feclion  feems  ftrongly  to  indicate  the  fame 
«pra£tice.  Chatnbre  J.  Why  do  you  fuppofe  the  (tatute 
oiW.  3.  is  confined  to  tlie  Court  of  King's  Bench,  where 
anions  by  original  were  few  in  comparifon  x)f  the 
number  in  this  Court,  where  they  are  much  more 
numerous  i  The  ftatute  indeed  has  the  words  <<  faid 
court  -,"  but  I  cannot  fee  on  what  foundation  it  ihould 
be  fo  ena£led»  Lawrence  J.  It  feems  by  the  cafe  of 
*  Symmons  v.  B'tngoe  and  Cooky  i  Sali,  498.,  as  if  the  prac- 
tice was  to  reverfe  outlawries  on  motion  in  perfon  be* 
fore  the  ftatute.] 

On  a  fubfequent  day 

Maksfifld  C.  J.  faid  that  the  Court  had  been  in  the 
habit  of  reverfing  outlawries  on  motion,  but  that  fome 
error  muft  be  mentioned.  In  4  Bufr.  ^SS'^*  ^'^  ^• 
Wilkcsy  fuch  errors  were  allowed,  that  no  outlawry  can 
have  been  pafTcd  for  a  century  which  might  not  have 
been  reverfed  for  erron  See  if  fome  error  cannot  be 
found  in  this  outlawry. 

Shepherd  Serjt.  in  this  term  abandoned  his  former 
rule,  and  on  the  authority  of  Heely  v.  Henvfom  obtained 
a  new  rule  nlfiy  that  the  outlawry  might  be  reVerfed 
upon  the  Defendant  Tomhins  entering  a  common  appear- 
ance, and  that  he  might  be  difchargcd  out  of  cuftody  as 
to  this  action,  upon  die  ground  of  error  in  fa£b,  viz. 
that  he  was  in  prifon  when  the  writ  of  exigent  was  run- 
ning *,  which  fa£ls  appeared  by  an  additional  affidavit. 

8  Bejl 
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Bl^AUCHAMr 

V. 


B^  Sex]t.  now  fliewed  carrfe.    The  writ  of  exigent  H  t5io. 
tefted  on  the  6th  of  November^  and  the  Defendant  was 
not  rendered  in  difcharge  of  his  bail  until  the  19th ;  he 

has  affo  been  before  difcharged  under  an  infolvent  aflt.  Tom  it  nil. 

Manstield  C.  J.  The  effe£t  of  that  is,  that  the  ac- 
tion will  not  proceed  againft  his  perfon,  bat  againft  his 
tfkSts  only. 

Lawrekce  J.  The  queftion  is,  whether  he  was  in 
cuftody  when  the  writ  was  fued  out,  not  whenf  it  is 
teftid.  it  is  tefted  on  the  firft  day  of  the  term,  and  pro- 
bably, as  uiually  is  the  cafe,  on  a  day  before  it  was  fued 
out. 

It  appearing,  om  reference  to  the  affidavits,  that  he 
was  in  cuftody,  as  well  when  the  writ  was  fned  out,  as 
when  it  was  tefted,  the  Court  made  the 

Rule  abfolute. 


July  11* 


Wilson  ^.  Spilsburv.  Jt.""^^ 

w         --  #  ^      .^  ^      P    •        ^t    executed  upon 

DEST  Serjt.  had  obtained  a  rule  nifi  for  fettmg  afidtf  ih^  goods  of  the 

the  proceedings  which  had  be^n  had  in  this  cafe,  wife  of  a  furgeou 
and  for  reftoring  to  Maria  SpUJhury,  the  Defendant's  |n  the  na^^y^fcrr- 
wife,  the  iffues  which  had  been  levied  upon  th6  goodrf  J^|j^\j|J!^ft^ 
in  her  j^offeflion  under  a  writ  df  diftringaSf  with  cofts »  not  betog  con- 
upon  an  affidavit  that  the  Defendant,  at  the  time  of  traced  in  the 
commencing  this  aAion,  was,  and  ftill  continued,  beyond  ^^^  *  ^^  *' 
feas,  in  his  majefty*s  feirvice  as  a  furgeon  in  the  navy,  on 
a  ftation  at  Halifax^  in  Nova  Scotia ;  and  where  he  was 
likely  to  remain  for  a  long  time :  and  that  the  deponent 
had  not,  nor  had  any  perfon  to  her  knowledge  any  au- 
thority to  appear  for  him.    That  (he  kn^xr  nothing  of 
any  caufe  of  a£tion  the  Plaintiff  had  againft  the  Defend- 
VoL.  Ill*  L  ann 
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ant.    That  (he  had  not  received  any  fupport  from  the 
Defendant  for  nearly  two  years  paft. 

Lttts  Serjt.  fliewed  caufe,  upon  the  ground  that  the 
Plaintiff  in  this  caf<^had  made  the  levy  without  knowing 
that  the  Defendant  was  abroad,  and  he  relied  on  Gwrtiej 
ju  HarduAwrgh^  ante^  I.  487.  In  this  cafe  the  Defend* 
ant's  name  ftill  remained  affixed  on  a  brafs  plate  on  the 
door  of  the  deponent's  houfe,  and  fhe  daily  fold  &piljburf% 
Antifcorbutic  Drops,  bearing  her  husband's  fignature  on 
the  labeL 


Befti  in  fupport  of  this  rule.  It  is  not  fwom  that  the 
Plaintiff  did  not  know  the  Defendant  was  out  of  the 
realm,  which  brings  it  within  the  cafe  of  Greaves  y* 
Stchif  mnie,  I.  485.  This  is  not  a  debt  contracted  in 
trade,  like  the  debt  of  Hqrdenberg.  * 

Cur.  adv.  vult. 


Mansfield  C.  J.  now  delivered  the  judgment  of  the 
Court«  This  was  a  motion  to  fet  afide  a  difiritiga/,  and 
w^  think  it  (hould  be  fet  aGde.  There  is  no  fraud  in 
the  cafe.  The  hufband  was  in  the  fervice  of  his  coun- 
try. The  woman  has  no  other  vifible  fupport.  Her 
property  ihuft  be  taken  away,  unlefs  (he  appears  and 
defends  an  a£lion,  of  the  merits  of  which  fhe  knows 
nothing. 

Rule  abfblute  without  cofts* 
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DoB»  on  the  Demife  of  Sif  Arthur  Chiohest^r^       Jwlj  it. 
Bart.  V.  OxcNDBK. 

'T'HIS  was  an  eje£lment  brought  by  the  leflor  of  the      Where  tbere  ft 

Plamtiff  »s  heir  at  law  of  Six  John  CbUbefter  Bart.  *»  cftate  fufficient 

on  a  demife  laid  fubfequcnt  to  Sir  Join  Ciicbejlir's  death  \  ^^c^J^^^^J^^^ 

and  at  the  trial  before  Lawrence}^  at  the  Exeter  Sum"  meaDiDgofthe 

mer  AflizeSj   xSop,  a  verdift  was  found  for  the  De«  defeription  of  the 

fendant,.fubjea  to  the  opinion  of  this  Court  on  the  foU  ^^^^^^^fl  ^'*"V 

lowing  cafe«     The  leflbr  of  the  Plaintiff  was  heir  at  law  q^i  admilfible  to 

of  Sir  John  Chichejler  Bart.»  who  on  the  30th  of  September  flievr  that  the 

1808  died  feifed  in  fee  as  well  of  the  premifes  in  quef-  *'***«•  ««*»«  *« 

tion,  which  compofed  bis  n^atemal  eftate,  as  of  other  pro-  |j^,„  |p  ^  more 

perty,  which  he  derived  from  his  father,  called  the  Toul^  exteofive  fenfe. 

Jhn  eftate.     The  premifes  claimed  confift  of  the  manors  „  ^^^^^  of 

of  AJbforiy  George  Teign^  and  Stowfordf  the  tithes  impro-  ^A/^^  »>  ji..  ^jr 

priate  of  the  parifli  of  Nether  Ex,  and  two  eftates  called  tator  having  a 

Great  and  Little  Bowiey,  in  the  parifli  of  Ceidbury,  in  the  ro«*«ro*l  «ftatc 

county  of  D^w/f.'  the  manor  of  AJbton  is  fituate  in  the  ^^"P^*^*"*'^^ 

'  "^ ,  -  a  fDanoff  and 

parift  of  Afrtofty  with  the  exception  of  one  infulated  capital  fariSy  and 

eftate,  parcel  thereof,  which  lies  in  the  parifh  of  Ex^  lands»iathepariih 

mnfier,  adjoining  to  the  parifli  of  A/bton.    The  manor  of-4«^^^»»««  well 

of  George  Teign  is  fituate  in  AJbton  parifli :  of  the  manor  ^^^.      ^ 

of  Stawford  one  part  lies  in  the  parifli  of  Crediton,  and  the  adjacent 

the  other  in  the  parifli  of  Sandfordi  the  manor  itfelf  parifiies,  fome 

being  diftant  from  the  parifli  oi  AJbton  about  laor  13  <^n«nd  fifteen 

.1  r^  ./,         r    ^r     f         r>       .        ,i*        t_  HlllcS  diftant  | 

miles*     The  panfli  of  Nether  Ex  is  alio  about  ii  or  la  evidence  is  not 
miles,  and  the  parifli  of  Cadbury  15  miles,  diftant  from  admiflibleto 
the  parifli  of  Afiton :  with  the  premifes   aforcfaid  are  ihcw  that  ftc  was 
comprifed,  befides  the  manor  o{  AJbton,  the  Barton  of  *cc«ftomedto 
^A  '  ,        .  .,.       %  '/v      r    ^/f         call  all  his  nia- 

AJbton,    and  lands  lying  withm  the  paofli   of  AJhton.  lemal  eftate»  his 

On  the  3d  day  of  September  1808  Sir  John  Cbicbefer  AJbton  eftate,  t^ 

raife  the  infer. 
ence  that  lie 
.  meant  io  dcvile  the  whole  by  that  name. 

La  Bartj 
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i9ta.  Bart.^  being  feifed  as  aforefaid,  made  and  publiflied  bis 
^■^^"*'*'  laft  will  and  teftament,  duly  executed,  fo  as  to  pafs  real 
Leffec  of  eftatrt^  in  the  terms  foUdwing :  '<  I  give  xaj  eftate  cf 
Chichestee,  u  jijbt^ny  in  the  bounty  of  Dev^n,  to  George  Chtchejltt 
OZBN0BN.  «  Onenden^  (the  Defendant,)  fecond  ion  of  Sir  Henrj 
«  Oxendift  Bart,  of  Brooms  in  the  county  of  Kent,  t  gite 
<'  the  houfe  in  Seymour  Place,  for  which  I  have  given  a 
^  memorandum  of  agreement  to  purchafe,  and  wlii^h  U 
«'  to  be  paid  for,  out  of  timber  which  I  hare  ordere<I  to 
*«  be  cut  down,  to  the  Rev.  Join  Sandfird  of  Cierwiff, 
"  in  Devon/hire/*  To  (hew  that  by  the  Words  ^  my 
eftate  of  AJkton^  the  devifor  intended  to  difpofe  of  die 
whole  of  the  maternal  eftate  before  fpecified,  the  follow* 
ing,  amongft  other  evidence,  was  offered  by  the  Defends 
ant,  and  received.  Krft,  the  verbal  inftru£lions  given 
by  the  devifor,  at  the  time  of  making  the  will,  to  the 
devifee  Jobn  SoHdfbrd^  who  made  the  fame,  which  were, 
to  make  a  memorandum  to  guard  againft  accidents,  to  give 
George  Oxenden  his,  the  devifor's,  AJbton  eftate.  Secondly^ 
expreffions  which  Mr.  Sandford  and  the  Rev.  Thomas 
HoU,  (the  latter  of  whom  had  occafionatly  audited  the 
devifor's  accounts  for  24  or  25  years  previous  to  his  de« 

.  ceafe,)  had  at  various  times  heard  the  devifor  ufe  in  de« 
fcribing  his  different  property,  viz.  that  in  fpeaking  of 
his  paternal  property,  he  ufed  to  call  it  liis  Toulfton 
eftate,  and  in  dcrcribing  his  eftate  derived  by  him  from 
his  mother,  he  ufed  to  defignate  th.it  by  the  general  term 
of  his  AJhton  eftate,  or  AJbton  property  \  and,  particu- 
larly, on  one  occadon,  dire£led  tliat  the  timber  ihould 
not  be  cut  on  his  mother's  property,  the  AJbton  eftate,. 
but  on  his  father's  property.  Thirdly,  a  feries  of  annual 
accounts  delivered  to  the  devifor  by  John  Cleave,  and 
John  Smyth f  who  were  fucceffively  two  of  his  ftewards : 

.  thefe  accounts  commenced  with  the  year  1 785,- and  the 
form  of  each  of  them  was.  very  nearly  die  fame.  The 
following  is  a  defcriptton  of ''the  form  of  one  of  thefe 

actoaott : 
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accounts :  on  the  outfide  was  ind^^rfed^   <<  J.  Cleaves 

*^  aeconnt  for  jtfitcn  eft^te^  froQi  Jammj  ift«  1799,  to 

«  jatmtnj  ift,  iSoo^  thp  fifft  pag^  thereof  wa|  thus       Xe^W 

headed— ««  /.  Cleav^h  account  for'  Sir  Jifoi  Cbiciffiir    CHiCHsiTtt, 

<<  Bart.,  for  jtf/bton  ffiate,  from  Jantmry  ift,   i799>  to       QasNom. 

<'  January  |ft|  1800 ;"  in  the  firft  page  was  contained  a 

lift  of  the  various  payments  made  by  Ckave^  among 

which  was  the  following,  —  «  Paid  a  year's  annuity  to 

Broad  Clift  poorj  to  Cbri/hnas  1799,  23/.  1 1/.:  which 

pariih  of  Brwtd  Clifi  was  wholly  diftind  from  the  pr^ 

mifes  fought  to  be  recovered  by  this  ejeAment,  but  the 

annuity  was  charged  on  part  of  thefe  premifes.    The  ad 

and  3d  pages  were  entitled  •—  <<  Receipts  of  rack  rents," 

and  contained  ah  account  of  the  rents  of  the  feveral  pre* 

miles  fought  to  be  recovered  by  this  ejed^ment,  (except 

the  conventionary  rents  of  three  manors,}  in  feparate 

funis,  but  arlded  up  at  the  end,  into  one  general  totals 

The  4th  page  contakied  a  lift  of  rents,  intitled,  conveiw 

tionary  rents  of  the  manor  of  Afbum*    llie  5th  page 

contained  a  lift  of  two  other  fets  of  conventionary  rents, 

the  one  intitled,  "  Conventionary  rents  of  the  manor  of    , ' 

George  Tetgn*^  and  the  other  intitled,  *<  Conventionary 

rents  of  the  manor  of  Stc^ord.**    The  laft  page  of  the 

account  was  intitled,  <<  Account  ftated/'    And  was  as 

follows: 

Account  ftated^ 

J,  Cleave,  Dr. 

To  receipts  of  rack  rent,   as  in  pages 

aand3  ^  ,  ^         . 

To  leceiptp  of  conventionary  rents  ^Afi^ 

%€ssk  aaauM  •  »  « 

To  receipts  of  George  Teign  manor 
To  receipt  of  Siofufiri  manor         «        * 
To  boboctof  laft  account 

"78     7  41 

^■■"— ^i— —^PIB— * 

L  3  /•  Cleave^ 
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And  underneath  was  the  following  receipt,  the  Cgnature 
to  which  IS  in  the  hand-writing  of  the  devifor.— — -rf/n/ 
I  ft,  1810, — Examined  this  account,  and  received  the 
vouchers  t^ereoft  and  due  from  John  Cleave  on  the  ba- 
lance thereof,  the  fum  of  470/.  o/.  4iV.  John  Cbuhtfler. 
Tlie  foregoing  evidence  was  objedled  to  by  the  eoun- 
fel  for  the  lefTor  of  the  PlaintiiF»  as  inadmiflible^  but  was 
received,  fubje£^  to  the  ophiion  of  the  Court  as  to  the 
propriety  of  its  being  admitted.  If  the  Court  ftiould  be 
of  opinion  tfiat  the  evidence  was  properly  received,  then 
the  verdift  was  to  ftand  ;  if  not,  then  a  verdift  was  to 
be  entered  for  the  leflbr  of  the  Plaintiff,  for  fo  much  of 
'the  premifes,  if  any,  as  the  Court  fhould  think  did  not 
pafs  under  the  will. 

The  cafe  was  twice  argued,  firft  in  Hilary  term  181Q, 
hj-Pell  Serjt.  jfor  the  Plaintiff,  and  Heywdod  Serjt. 
for  the  Defendant ;  ?nd  again  in  Eafier  term  by  Be/l  Serjt. 
Sox  thePlaintiff|  and  Lem  Serjt,  for  the  Defendant. 

For  the  PlaindfF  it  was  argued,  that  parol  or' other 
extrinfic  evidence  vras  not  admiffible  to  contradid,  ex<> 
plain,  or  enlarge  the  effeSt  of  a  will ;  it  was  admifiible 
only  in  cafes*  where  there  was  an  abfolute  necefBty,  b^- 
caufe  the  will  would  otherwife  be  uncertain  or  infen- 
fible,  and  could  have  no  effed  without  it,  or  where 
there  was  a  latent  ambiguity  ;  and  no  fuch  necei&ty  or 
latent  ambiguity  fubfifted  in  this  cafe.  All  that  dafs  of 
cafes  where  parol  evidence  has  been  received  to  repel 
tnifts  arifmg  on  prefumptions,  may  be  laid  a6de  as  irre- 
levant 5  (to  which  the  Court  agreed.)  The  teftator  had 
an  eftate  of  JJbton,  viz.  a  manor  olAJhton  and  the  barton 
pf  ^tqn^  and  other  lands  t]iere;  and  having  an  eftate 

of 
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^  Ajbton^  he  nfed  the  moft  appropriate  words  tocon-»  iSio* 

vey  It.     If  he  had  faid,  the  manor  of  Afhton^  it  would  -^^^ 

not  have  comprehended  the  Barton,  nor  if  he  had  devifed         Leflee  of 
the  Barton,  would  it  have  included  the  manor.    His  9.        ' 

«'  eftate  of  AJIiton^  was  his  eftate  «  of  or  belonging  to       Oximmw. 
AJkton^    The  words  do  mean  that,  and  they  can  mean  * 

nothing  elfe.  At  that  period  of  the  caufe  at  which  the 
evidence  was  offered,  it  was  in  proof,  therefore,  that  the 
teftator  had  an  eftate  of  AJhton  \  and  there  being  enough, 
both  in  intercft,  and  quantity  of  eftate,  and  pofition,  to 
fttisfy  the  terms  of  the  devife,  the  evidence  ought  not 
to  have  been  received,  but  the  cafe  ought  to  have 
ftopped  there,  unlefs  it  had  been  (hewn  that  there  was 
another  AJhttm  eftate  belonging  to  the^devifor.  To  ad- 
mit evidence  to  fliew  that  other  land,  befides  that  whieh 
fuffices  to  fatisfy  the  devife,  was  intended  to  pafs,  is  in 
dire£i  oppofition  to  the  ftatute  of  frauds.  [MansfaldQ*  J. 
This  has  nothing  to  do  with  the  ftatute  of  wilts,  or  with 
the  ftatute  of  frauds :  the  queftion  is,  as  has  before 
been  truly  ftated,  whether  evidence  can  be  received  to 
Ihew  what  ^  teftatov  meant  by  thefe  words ;  if  there 
is  a  latent  ambiguity,  it  is  admiffible ;  if  there  is  none, 
k  cannot  \  but  ftitl,  if  the  evidence  is  admitted,  the  eftate 
equally  pafles  under  a  will  in  writing  attefted  by  three 
viKtnefles.}  If  it  be  admiffible  where  there  is  eftate 
inough  to*  fatisfy  the  devife,  it  would  have  the  effed  of 
{b  extending  by  parol  proof  the  meaning  of  the  will^  as 
to  pafs  other  eftates  than  thofe  which  the  words  of  the 
yri}l,  taken  alone,  would  pafs«  But  never,  not  even  at 
eommon  law,  could  land  pafs  by  a  will  not  in  writing* 
[Mansfield  C.  J.  That  is  too  general  a  propofition  :  for 
at  common  law,  land  did  not  pafs  by  devife  at  al),  un- 
lefs by  the  cuftoma  ttf  particubr  manors ;  and  fuch  cus- 
toms might  perhzps  fo  regulate  the  form  of  devife,  as 
that  it  might  pafs  by  parol.  But  that  is-  irrelevant  to  the 
preient  queftion*}  The  precautious  which  the  law  has 
thrown  around  wills>  by  prefcribing  certain  formalitict 
L4  to 
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to  be  obferved  in  their  execution,  are  rendered  ufelefs^  if 
it  18  open  to  the  Coprt  to  put  on  the  words  of  a  derile 
any  other  meanbg  than  the  obvious  and  common  mean- 
ing which  thofe  words  import.  Before,  therefore,  any 
evidence  can  be  let  in  to  explain  the  words,  it  muft  be 
{hewn  that  without  fuch  explanation  tUe  will  could  bear 
no  meaning  at  all,  but  would  be  Toid  for  uncertainty^ 
and  that  it  would  be  ioipoflible  to  fay  wh^t  property  was 
meant  to  be  difpofed  of.  In  that  cafe  extrinfic  evidence 
ia  admitted  from  neceflity,  as  if  the  teftator  had  had  no 
eftate  of  A/bton .-  but  that  is  not  (b  here.  How  can  any 
man  give  an  opinion  Afpon  the  title  to  an  eftate,  if  he  may 
not  know  by  looking  on  die  parchment  or  paper»  what 
13  the  eftate  ?  if  he  is  ^o  hunt  all  over  the  country  for 
circumftances  dehors  the  deeds,  it  will  (hake  half  the 
titles  in  the  kingdom,  l^fx^  is  fomething  definite  and 
certain  to  anfwer  the  deyife,  ^4  tbere  is  nothing  but 
conjcApre  to  lead  the  Court  to  fuppofe  that  the  teftator 
meant  any  thing  further  thj|n  that  which  is  plainly  ex- 
prefled.  Therefore  the  leflbr  of  the  Plaintiff  is  entitled 
to  recover  only  fuph  part  of  the  premifes  as  li^"  ,  ., ., 
the  parifli  of  Ajbtou.  In  fupport  of  thefe  a''  ,  ;  -. ;  t  - 
ference  was  made  to  t)ie  following  am  . ;  : .«.  ruy< 
Rep,  68.  Cbeyne/s  cafe.  M^e  v.  BartUtt^  Ctv:  Ctfe^apa. 
Ulrici  V.  LhcbfieU,  2  Atk.  372.  Dmj  v.  Trig^  I  P.  Wms. 
285.  Beammnt  v.  Fell^  2  JP.  Wms.  140.  Brown  v.  Sel% 
nvyrif  Caf.  Temp.  Tali*  2^Q.  Lord  WalpoU  v.  Lord  CM-- 
mottdeley,  7  T.  i?.  1 48.  Wbitbread  v.  Moy^  zBof.lsT  Pull. 
593.  Doty  on  Denufe  of  Bronvn^  v.  Brown^  1 1  Eqfi^  441. 
Upon  die  cafe  of  Ulrich  v.  Litchfield^  in  which  Lord 
Hardwichf  Chancellor,  faid,  <<  I  do  not  know  that  upon 
<<  the  conftru&ion  of  a  will,  courts  of  law  or  equity  ad- 
^  mit  parol  evidence,  except  in  two  cafes :  firft,  to  af- 
<<  certain  die  perfon,  where  there  are  two  of  the  fame 
<<  name,  or  elfe,  where  there  has  been  a  miftake  in  the 
*'  chriftian  name  or  fumame."  [^Mansfield  J.  remarked, 
that  the  rule  here  laid  down  was  certainly  too  nanow) 

for 
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for  IB  cafe  ths  tett^tor  had  polTefled  no  eftate  at  Afiim$ 

the  va!i&  vould  have  excluded  all  evidence  \o  (hew  what 

eftate  was  meant*    But  fron^  whatever  caufe  Host  am*       Lcflee  of 

biguity  proceeds,  whether  from  a  mifdefcription  of  the    Chichijth, 

eftate,  or  from  a  mifdefcription  of  the  perfon,  if  there  be      Omnbsii. 

a  latent  ambiguity,  the  parpl  evidence  is  admii&ble*    In 

the  cafe  of  Lwd  WalpoU  y.  isord  CbQlmondeley^  there  was 

neither  a  htent,  nor  a  patent  ambiguity :  the  teftator,  by 

reciting  that  by  his  laft  will  and  teftament,  dated  fihe  25th 

oi  November  1753  he  had  devifed  his  real  eftates,  was 

held  to  republifti  that  wilL] 

For  the  Defendant  it  was.contended,  that  this  was  a 
cafe  of  latent  ambiguity.     A  latent  ambiguity  cannot  be 
dif$:overed  tp  exift,  but  by  the  aid  of  collateral  evidence; 
and  if  that  evidence  be  fuch  as  would,   if  admitted, 
raife  a  doubt  in  the  mind  of  the  Judge,  it  ought   to 
be  received,  and  left  to  the  jury.    No  one  can  fee  on 
the  face  of  this  will  any  ambiguity  whatever.   The  word 
^f  of"  does  not  denote  locality  in  this  cafe :    it  means 
all  that  eftate  which  the  teftator  called  Ajbton.  He  might 
^e  his  whole  eftate  by  the  name  of  any  one  par- 
.    ''erfiVidiftant  or  near,  if  he  had  any  reafon  in  his 
i ;  ting.    The  word  "of"  is  therefore  diftih- 
guifliaoi^  tffom  «  at,"  the  expreflion  ufed  in  Whithreai  v. 
Maj^  which  might  denote  locality ;  and  the  Court  not 
being  bound  to  conftruc  "  of"  as  local,  may  give  it  any 
other  conftru£iion  which  the  evidence  requires :  the  am- 
biguity is  therefore  raifed,  and  by  the  fame  evidence  it 
has  been  explained.     And  the  only  queftion  is,  what  the 
teftator  intended  to  give.     The  old  rule  of  law  is,  that 
evidence  cannot  be  given  againft  the  purport  of  9  deed    , 
or  record,  but  it  may  be  given  to  fliew  what  are  the  par- 
cels, or  who  are  the  parties*    The  circumftance  that  at 
a  place  called  A/bton  there  are  three  or  four  things  bear- 
ing that  name,  as  the  pariih,  the  manor,  the  Barton,  and 
lands,  is  by  no  means  cpnclufive  againft  the  Defendant  \ 
pn  the  contrary,  it  renders  it  neceflary  that  evidence 
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fbould  be  admitted^  to  fiiew  what  and  whicli  of  them 
are  included  in  the  derife.    In  the  teftator's  own  parifli 
of  Cadbury  are  two  eftates  of  Oreat  and  Little  Bowkj^ 
If  he  had  devifed  his  eftate  at  Bbwiey^'  parol  evidence 
would  have  been  admifiible  to  (hew  what  eitate Jie  meant. 
If  a  man  has  been  ufed  fb  to  name  certain  propertyi 
that  none  of  his  fanilly  can  mifunderftand  him,  when 
he  ufes  that  name,  he  may  well  devife  thereby,     fai  the 
cafe  of  Doe,  on  detrnfe  of  Biown,  v.  Brown^  there  was 
» long  interval  of  time  in  waica  Ae  teftator  might  have 
recovered  from  his  error,  aodlLherefereno  room  to  fay 
there  was  an  ambiguity :  here  there*  ie-  evidence  to  raife 
the  ambiguity,  for  the  teftator  ufes  the  expreffion  conti* 
nually  to  the  very  time  of  making  his  wiU.      Nothing  on 
the  face  of  the  ^inll  confines  the  property  devifed  within 
a  narrower  compafs  than  the  county  of  Devofh    The 
general  principle  contended  for  i&  much  too  wide»  diat 
the  Court  can  in  no  cafe  go  beyond  the  words  of  the 
will  :  the  only  queftion   is,  to  aicertais  in  what  cafes 
they  can  go  beyond  diofe  limits.     And  the  rule  aj^lies 
equally  to  perfonal  as  real  prpperty,  that  parol  evidence 
is  not  to  be  admitted  to  make  that  pais  by  writing  which 
15  not  exprefled  by  writing  ^  yet,  in  many  cafes,  ctAh* 
teral  evidence  has  been  admitted  to  fhew  what  perfonal 
property  the  teftator  intended  to  defignate.    No  cafe  has 
been  cited  which  direflly  applies  to  fuftain  the  pofition» 
that  \yhere  there  is  property  on  which  the  will9  taken 
in  its  moft  obvious  fenfe,  can  operate,  the  Court  is  in<» 
competent  to  look  f urther*    There  is  no  doubt  ngon  the 
teal  intention  of  the  teftator  in  this  cafe^    He  called  all 
his  paternal  eftate  his  Toalfione  eftate,.  and  all  his  maternal 
eftate  his  Ajbton  eftate,  denominating  both  the  one  and 
the  other,  not  from  the  name  of  the  family  from  which 
he  derived  it,  but  from  the  name  of  the  principal  places 
upon  the  eftate.    The  whole  queftion  is,  whether  the 
law  prohibits  the  Court  from  calling  in  the  fame  aid  to 
afccrtain  the  meaning  to  be  attributed  to  the  name  of  i9 
15  eftate^ 
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t&aJte^  wbkh  it  permits  to  afcertain  the  meaning  of  the         i8td* 
xiame  of  a  pcrfon.    If  the  teftator  had  ufed  expreflions     .     ^-    ^ 
Nof  a  definite  legal  meanings  parol  evidence  would  not  be       i^eflee'df 
admii&ble  to  (hew  that  he  annexed  to  them  a  different    Cm  ichistw, 
meaning ;  but  when  he  ufes  words  whi^h  are  not  techni-      Oxsiii>uu 
cal,  but  of  common  parlance,  the  teftator  may  annex  to 
them  whatever  meaning  he  plea^^.  ^  The  following  au- 
thorities were  alfo  referred  to  ;  Bac.  Max.  23.  Wyndham 
V.  Wyndham^  And.  ^^,       lowfett  v.  Sweet ,  JmU.l^l. 
GodUt  16.      Doe^   of  .-^".^tfe  of^   Clement^   v.  ColUnp^ 
a  r.  R.  498.     Hinchcliffe  v.  Hinchcliffe^  3  Vef^  5 16. ,-  and 
Pubemy  v»  L^rd  Darlington,  cited  ibid,  529.      Doe,  en 
Demiff  of  Cook,  v.  Danvers,  7  Baft,  299.      Trimmer  v% 
Bayne,  7  Ve/.^li* 

In  reply,  it  was  urged,  that  Lord  Eldon  had  much  queF- 
tioned  the  czk  ot  Pu/teney  v.  Lord  Darlington  in  the  fub* 
fequent  cafes  of  Po/e  v.  Lord  Somers,  6  Fef  322.  and 
Druce  V.  Denifon,  6  Vef,  400.  The  cafe  for  the  Defend- 
ant would  have  been  much  ftronger,  if  the  devifor  had 
denominated  the  one  eftate  his  ChudUigh  eftate,  from  the 
name  of  his  mother's  family,  and  the  other  his  Chiche/ier 
eftate,  from  the  name  of  his  father's  family  -,  for  that  is 
an  ufual  mode  of  naming  eftates,  and  that  would  have 
been  intelligible.  \Mansjield  C.  J.  There  you  are  upon 
bad  ground  *,  for  if  the  evidence  can  be  received,  it  is 
plain  enough  in  this  cafe  what  the  teftator  meant]  The 
teftator  having  an  eftate  at  AJbton,  another  at  Stowford^ 
inotber  at  Exminfter,  deCres  his  folicitor  to  frame  a  de- 
vife  of  his  <'  AJbton  eflate**  The  folicitor  does  not  how* 
ever  do  that,  but  makes  him  devife  his  eftate  ofA/bton^ 
fo  that  the  evidence,  when  admitted,-  does  not  apply  to 
this  devife.  The  evidence  is  of  no  avail,  unlefs  it  fatif* 
fies  the  ambiguity  raifed :  and  it  is  impoffible  to  receive 
evidence  of  the  meaning  which  the  perfonwho  framed 
the  will  attached  to  certain  words,  and  to  prove  that 
Mr.  Sartdford  thought  the  ««  eftate  ef^btori^  was  fyno- 

njmotti 


CASES  iM  TRINITY  TERM 

nymous  widi  die  <*  Jflam  ifiaU^  in  order  to  ihew  vhit 

^  the  devifor  meant*    But  the  intent  muft  be  colleAed 

Leflecof        from  the  words  themfehres.    It  is  incumbent  on  the 

Chichbster,    Defendant  who  contends  fof  an  exception  to  the  general 

OzEHMii*       rules  of  law^  to  find  authorities  to  fupport  the  doArines 

he  contends  for,  but  in  none  of  the  cafes  cited  has  it 

happened,  as  here,  that  the  teftator  has  poflefled  a  fingle 

eftate  which  would  fatisfy  the  words  of  the  devife. 

Ccrr.  adv.  viifr. 

Mamsfield  C.  J.  now  delivered  the  judgment  of  the 
Court*  After  recapitulating  the  cafe,  and  adverting  to 
die  evidence,  he  added ;  If  this  evidence  ought  not  to  be 
received,  the  confequence  will  be,  that  fo  mu^h  of  the 
property  only  will  pafs>  as  is  not  afleded  by  the  evi- 
dence. I  have  doubted  much  upon  it.  The  more,  be- 
caufe  in  a  lefs  ftrong  cafe.  May  v.  Whithready  two  judges 
diought  the  evidence  Ihould  be  received.  Lord  Eldon 
increafrd  my  doubts.  On  the  whole,  I  rather  think  we 
ihould  go  further  in  receiving  this  evidence,  than  any 
cafe  has  yet  gone.  There  is  an  extreme  jealoufy  in  re- 
ceiving evidence  to.  explain  written  inftruments.  Many 
cafes  have  been  cited.  In  general  they  are  well  known. 
The  laft  and  ftrongeft,  was  D^c  v.  Brown.  There  it 
\  was  impoflible  to  doubt  what  the  teftator  meant.    In  this 

pafe  my  own  judgment  only  is»  if  the  evidence  were  ad- 
mitted, that  the  teftator  meant  to  devife  the  whole  of 
his  maternal  eftate  to  his  maternal  re}atipns,  and  ppt  only 
(he  land  locally  (ituated  at  ^tott.  ^ut  io  decide  in  fa- 
vour of  this  evidence  would  he  going  further  than  any 
Court  h^  yet  gonr*  I  need  not  particularize  the  cafes : 
mf  devifes  where  there  were  two  perfons  of  the  fam^ 
name  ^  wh^re  the  ns^ne  by  which  prop^rfty  wan  d^vifec]* 
;^plied  equ^y  to  two  eftates.  Such  was  the  c^fe  in 
p.  Wni^*  of  a  deviiip  to  Gtwtrud^  Yf^rdi^i^  bjr  the  napie 
fif  pffi^nA  Ewrnly^  where  there  vw  np  fucb  |perfon  ^s 
C§lAerim  B^nlj.  Th^  c»(i^  in  4tobkr  of  legwea  to 
,  John 
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JJm  aad  BumUSt^  torn  of  Mrt£weetf  ht  had  two  ihaii 
the  nacxie  of  one  lo^s  BeAtJiB^  but  the  ntme  df  one 
w^Ajmmitm  Tke  e^idenccj  wa»  recdred^  It  is  not  ex-^ 
pfe£riy  fiud  kr  any  of  thefe  cafesy  that  it  was  li^ceflTary  to 
feceite  th0  evidence,  in  order  to  give  efie&  to  the  will, 
which  would  not  operate  without  fnch  evidence.  Bat 
although  this  is  not  (aid)  yet  the  rule  feems  to  hold.  It 
wUl  be  fottod  that  the  will  would  have  had  no  operation^ 
•alofs  the  evidence  had  been  recei^od.  Here^  without 
the  evidence^  the  will  has  an  elIe£Uve  operation  \  ertxf 
thing  will  pals  under  it,  that  is  in  the  manor  or  parifh/ 
ov  what  he  would  naturally  call  his  uf/bton  eftate.  This- 
will  be  an  e£feAive  operation }  and  this  being  fo,  the  cafe 
herein  differs  from  all  the  others ;  becaufe  in  them,  the 
evidence  was  admitted  to  explain  that,  which  without 
fuch  explanation  could  have  had  no  operation.  It  is 
fafer  not  to  go  beyond  this  line.  Therefore  only  thofe 
premifes  pafs  which  are  in  the  manor  or  pariih  of  AJhtw^ 
for  all  but  them,  the  Plaintiff  has  a  right  to  recover. 

Poftea  to  the  Plaintiff. 
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npH^  dedarataefn  lA  this  a£iion  conlifted  only  of  tlie      Where  goods 

gisneral  eounts  for  goods  fold  and  delivered,  and  the  ^re  fold,  to  be 

moaey  counts*    The  aftion  was  brought  to  recover  P'*^  ^'^^  ^^  *  **"* 
f  ^        *        r  t/vr  ^fOf*  certain  date, 

1753/.  xo/.,  the  pnce  of  500  chefts  of  oranges.     1465/.  ^^^  ^^^^  ^,^,1 

Xr.  was  paid  into  court.    The  Plaintiff,  by  a  mifcalcul»*  bcarinterea  from 

tion  in  the  rate  of  exchange,  overcharged  the  Defendant  *•»*  day  when  the 

11/.  C/.  Od.,  which  was  therefore  to  be  deduaed  from  ^"'  ''^"'^  ***;* 
^     ^  been  due,  and 

nay  be  recovered 

iH  damages,  00  a  fpecial  count  for  the  non-delivery  or  non- payment  of  the  bit), 

tnt  if,  in  fech  a  cafe*  upon  a  general  count  for  goods  fold  and  delivered,  the 

]o#y  pve  tbe  price  and  ta^ereil  Us  damages,  the  Court  will  not  therefore  let  afide  . 

the  ' 
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'thft  amount  ctaimedi  and  277/.  %s.  ^d.  would  have  com-* 
pleted  the  refidue  of  the  price.  They  were  to  be  pai^ 
for  by  a  bill  at  30  days»  which  the  Plaintiff  tendered  to 
the  Defendant  for  acceptance  $  and  the  Defendant^  on 
account  of  an  alleged  inferiority  in  the  quality  of  the 
gOodS)  which  he  neverthelefs  received,  and  of  the  over« 
charge  in  the  rate  of  intereft^  refufed  to  accept  the  bill* 
After  the  expiration  of  the  30  days  from  die  date  of  the 
billy  the  Plaintiff  commenced  this  a£iion.  The  jury 
found  for  the  Plaintiff,  and  the  Plaintiff  entered  the  ver- 
dict for  460/.  8/.  1 1  J.,  confifttng  of  2.77/.  xr.  3^  for  the 
refidueof  the  prime  cod,  and  intereft  upon  the  whole 
price,  as  well  what  was  paid  into  court,  as  what  was  now 
recovered,  computed  from  the  day  when  the  bill  Ought 
CO  have  been  given,  to  the  time  of  the  trial. 

Lens  Serjt.  in  Eafigr  term  obtained  a  rule  ni/!  to  re- 
duce the  verdift  to  277/.  2s.  3^/.,  the  refidue  of  the  in- 
voice price :  he  averred  that  the  verdift  for  intereft  was 
taken  by  furprize  and  without  his  knowledge,  the  quef- 
tion  not  having  been  put  to  the  jury.  [^Lawrence  L  Is 
dicrc  not  this  diftin  Aion,  that  if  goods  are  fold  without 
an  agreed  day  of  payment,  the  price  (hall  bear  no  inte- 
reft ;  but  where  payment  is  to  be  made  on  a  day  certain^ 
does  not  the  price  bear  intereft  from  that  day  ?} 

Mansfield  C.  J.  In  many  trades  there  is  a  cuftom 
Richer  to  pay  by  ca(h  at  a  day  certain,  or  by  a  bill  of  a 
certain  time ;  and  the  Courts  have  faid,  the  buyer  (hall* 
not  be  in  a  better  Ctuatioii  by  the  breach  of  his  con** 
tcifl. 

Shepherd  and  Befl  Serjts.  in  this  term  Ihewed  caufe; 
It  is  pot  neceffary  to  declare  fpecially  on  the  non-delivery 
of  the  bill,  if  the  day  is  paft  at  which  the  bill  would 
have.become  payable,  and  declaring  after  that  day  for 
the  money,  the  price  of  the  goods  foldj  the  Plaintiff  may 

recover 
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Teeeorer  iatereft  from  the  time  \riien  die  money  became 
4lae^  in  the  Ihape  of  damages.    To  decide  «therwife 
ipoiild  only  tend  to  prolixity  in  pl^ading^  hy  inducing 
Plaintifis  in  all  cafes  to  add  a  count  upon  the  fpecisd 
oontraa  for  the  non-acceptance  of  the  bill ;  if  fuch  a 
coufit  had  been  here^  it  is  clear  the  Plaintiff  might  have 
recorered  intereft  in  the  fliape  of  damages  for  the  non-' 
performance  of  that  part  of  the  contra£l :  and  it  has 
been  decided  that  the  fame  may  be  done  upon  the  count 
for  goods  fdd  and  'delivered.      Mmntford  v.  Willes^ 
a  B(^.  br  PmH,  337.    [C^anAre  J.    Such  a  •count  is  fuf- 
ficient  in  order  to  recover  the  price  of  the  goods,  but 
not  to  recover  interefti  without  a  count  on  the  fpecial 
conmft.      Lawrence  i.    Lord  Kenyon  C.  J.    tried  aC 
Exeter  an  a&ion  for  money  had  and  received  againft  a 
£ftilor,  who  had  taken  and  kept  a  public  houfe,  and  who^ 
when  he  was  drunk,  had  confefied  that  he  fet  up  in  trade 
with  the  contents  of  a  purfe  he  had  found  on  the  road  % 
and  which  was  proved  10  belong  to  the  Plaintiff,  and 
tiiat  the  Defendant  knew  whofe  purfe  it  was ;  and  Lord 
Kenyon  C.  L  direded  the  jury  to  give  intereft  at  the  rate 
of  g  percent,  from  the  time  of  his  finding  it.     The  cafe 
was  never  afterwards  moved.]    The  PlainuiF  has  a  right 
to  his  intereft,  in  the  nature  of  damages,  in  point  of 
juftice.    If  there  were  a  written  contra£t  that  goods 
fiiould  be  paid  for  on  a  day  certain,  and  that  on  default 
die  j>rice  ihould  bear  intereft  from  that  day,  the  increafed 
Aim  would  ftill  be  only  the  price  of  the  goods,  and  the 
paper  would  be  evidence  upon  a  count  for  goods  fold 
and  delivered,  to  entitle  the  Plaintiff  to   recover  the 
whole.    If  a  fale  be  made  on  fimilar  terms,  though  not 
ezpreffed  in  writing,  the  cafe  is  the  fame  :  and  if  com 
be  fold,  to  be  paid  for  at  the  price  of  the  next  week's 
market,  after  the  day  is  paft,  and  the  price  afcertained, 
the  feller  need  not  declare  on  the  fpecial  contrafl,  but 
may  generally  declare  for  goods  fold ;  becaufe  after  thai 
4ay  the  newly  afcertained  fum  is  the  price ;  fo  her^^ 

goods ^ 


i^i<u 
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t8io«        "goods  being  fold,  to  be  paM  for  at  a  certain  day  bf  a 
biU|  whieh  if  not  delivered,  or  not  paid,  bears  kateiefty 
after  the  days  of  deKvery  and  payment  eiapfed,  the  cott^ 
tents  of  the  bill  and  intereft  added  conftitute  the  price^ 
and  may  be  recovered  as  fuch  upon  a  Conm  for  the 
price  of  tlie  goods.     A  note  or  bill  hiay  on  the  face  of 
it  purport  to  bear  intereft  or  not; :  if  it  does,  die  intereft 
is  part  of  the  contents  of  the  note  i  if  not,  the  law  gives 
it  as  damages  for  the  detention  of  the  debt ;  but  the 
Plaintiff  does  not  in  that  cafe  declare  fpecially  for  die 
intereft :  it  is  fufficient  that  he  declares  on  the  inftru- 
ment.     [^Mansfield  C.  J.     In  Mmnifrrd  and  fTilki,  the 
Court  only  decided  that  if  the  jury^  took  on  themfdves 
to  give  intereft  by  way  of  damages,  the  Court  would 
not,  on  that  account,  fet  afide  the  verdi&.     Heath  J.    In 
truth,  in  the  city  die  intereft  on  goods  is  charged  in  die 
price  i  if  you  pay  in  ready  money,  the  feller  giv^  you 
difcount.     Cbambre  h  Generally  fpeaking,  every  traded 
man  fixes  a  price,  which  enables  him  to  watt  an  inde« 
finite  time,  by  way  of  indulgence ;  and  he  goes  out  of 
his  way  when  he  ftipulates  for  a  parucuiar  day  of  pay- 
ment.    We  fliould  be  doing  a  very  beneficial  thing  to  - 
the  faftiionable  traders  at  the  weft  end  of  the  town^,  if  we  * 
could  enaole  them  to  charge  five  per  eetiU  on  aO  their 
bills.    To  be  fure  fomething  is  faid  in  this  cafe  about  a' 
precife  mode  and  time  >of  payment,  but  the  difficulty 
is,  that  faft  has  not  been  fubmttted  to  the  jury.     Mans^ 
JUld  C.  J.    The  Defendant  refufed  the  bill  tendered,  be- 
eaufe  the  exchange  was  calculated  a  halfpenny  too  high: 
but  upon  the  evidence,  if  there  had  been  a  count  for  Hot 
delivering  a  bill,  the  jury  would  Certainly  have  found 
diat  the  Defendant  had  contracted  to-  delrvef  a  b9t  at  that 
time.] 

Lens  and  Vaughan^  Serfts.,  hi  fupport  of  the  rule. 
It  has  been  held,  that  intereft  cannot  be  recovered  upon 
goods  fold  generallyi  nor  can  a  contra^  to  allow  it  from' 

a  time 


tH  tHft  FxrriETH  Tbar  op  0£0RG£  IH.  161 

a  tinie  cecjtain  of  payment  he  inferted.    Blaney  t.  Hen^         t8tO« 

dricif  3  tnif,  205.     Trtlawney  ▼.  Thomas^  vH.  SI.  303. 

/fr  Gotdd},    Either  Mwntfirdy.  Wells  muft  be  fiipi. 

pofed  to  have  been  deteimined  as  a  cafe  upon  a  fpecial 

contra^,  or  it  is  over'^ruled  by  the  cafe  of  Gordon  r. 

twatif  cited  in  the  cafe  of  De  Bernaleiy.  Fuller^  iCamp. 

N.   P.  Refr    429.      So   De  HavUand  v.   Bowerbank, 

t  Canf.  51.,   and  Crockford  v.  Winter ^    1  Cai»^.  ia8. 

(hew  the  opinion  of  the  Judges  in  the  King's  Bench  to 

be  the  fame  as  to  the  count  for  money  had  and  received; 

The  like  in  Tappenden  v.  Randall^  i  Bof.  tsf  Pull.  472. 

Mrfes  T.  Macfarlanef  2  Burr.  1005.     Intereft  is  not  the 

price  of  goods  fold  and  delivered.    This  is  not  diftin- 

gttiflubie  from  the  common  cafe  of  goods  fold  and  de* 

livered :  that  indeed  is  rather  a  ftronger  cafe  \  for  where 

the  goods  are  delivered  at  the  time^  the  law  raifes  a  debt 

immediately. 

Mansfield  C.J.  Tlie  firft  queftion  is,  where  % 
perfon  promifes  to  give  a  bi]l>  does  the  law  imply  an  en* 
gagement)  in  cafe  no  bill  is  given,  to  pay  intereft  as  if  the 
bill  had  been  given  %  fecondly,  if  this  be  fo,  can  the 
Plaintiff  take  advantage  of  it  to  recover  the  intereft  in 
this  form  of  pleading  i  I  never  could  reconcile  it  to  my* 
felf  as  reafon,'  that  any  man  who  delays  the  payment  of 
money  which  he  owes,  fhould  not  pay  intereft  for  it ; 
but  certainly  that  is  not  the  law ;  nor,  therefore,  under* 
ftand  why  intereft  ihould  not  be  paid  for  goods  fold  and 
not  p^  for. 

Cur.  adv.  vult. 

.  The  judgment  of  the  Court  was  now  delivered  by 

Mansfield  C.  J.  This  queftion  arifes  upon  a  fale  of 
goods,  to  be  paid  for  by  bills.  There  is  no  count  for  not 
gtring  the  bills,  only  a  count  for  goods  fold  and  deli* 
Tered.  The  aflion  was  brought  after  the  time  for  the 
payment  of  the  bills  had  expired.  The  intereft  was  cat* 
culated  froni  the  time  the  bills  would  have  become  due. 
Vol.  in.  M  Such 
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Sueli  being  the  nature  of  the  cafe,  thequeaioa  U,  Whe- 
ther the  Defendant,  who  ought  to  have  accepted  biilt 
vhich  would  hare  carried  intereft,  fliall  be  in  abetter  fita^ 
ation  by  breaking  his  contra£l»  than  if  he  had  performed 
it.  We  think  the  Defendant  ought  to  pay  intereft.  The 
application  is  to  re£iify  a  verdia  which  has  giren  that  in- 
tereft- The  merits  being  with  the  yerdift,  if  th'^re  is  no 
mifcompuUtion,  we  will  not  alter  it.  The  Plaintiff  is 
entitled  to.  receive  as  much  as  if  the  Defendant  had  ac- 
cepted the  bUls,  which  would  have  carried  intereft. 

Rule  dificfaargcd. 


Where  goods 
tfe  (hipped  on  an 
invoiccy  an  ave- 
rage lofa  upon  a 
policy  tnuft  be 
calculated  upon 
the  invoice  price, 
and  not  upon  the 
price  of  the  mar« 
ket  at  which  the 
damaged  goods 
are  arrived* 

The  certificate 
of  a  Britijh  vice* 
conful  at  the 
Btaziift  of  the 
amount  of  the 

proceeds  of  da- 
maged goods, 
which  bj  the  law 
of  that  country 
are  compelled  to 
be  fold  under  his 
Infpedion,  is  not 
evidence* 


Waldron  and  Another  v.  Cooicbk. 

TTHIS  was  an  adlion  brought  to  recover  the  lofs  fuf- 
tained  by  the  PlaintiiF,  by  the  deterioration  of  fbmc 
kerfeymeres  on  board  the  EaH  Percy,  infured  by  a  policy 
fubfcribed  by  the  Defendants^  <<  at  and  from  London  to 
Rio  Janeiro.**  The  PlaintiflF  averred  a  lofs  by  perils  of 
the  fea.  The  Defendant  pleaded  non  ajfumfjit,  and  paid 
into  Court  50/.  per  cetiU  Upon  the  trial  at  GuildbaU,  at 
the  fittings  in  this  term,  before  Mamfieid  C.  J.9  the 
Plaintiff  proved,  that,  if  the  goods  had  not  been  damaged, 
the  market  would  have  afforded  a  profit  of  15/.  per  cent.  \ 
that  the  goods  were  damaged,  apparently  by  fea-water, 
to  a  confiderable  degree  \  the  witnefs  would  not  have 
given  30/.  per  cent,  for  them  ;  but  the  Plaintiff  gave  no 
other  evidence  of  the  manner  in  which  the  damage  was 
occafioned«  To  prove  the  amount  of  the  loCs,  a  witnefs 
produced  a  certificate  from  the  Britijb  vice-CQuful  there^ 
of  the  amount  for  which  the  goods  were  there  foUp 
being  9/.  1.5/.  per  cent,  only,  of  the  fum  infured ;  and 
the  fame  witnefs  fwore,  that,  by  the  law  of  the  Bratib^ 
and  other  parts  of  South  America^  the  vicerconful  is  coo- 
lUtttted  general  agent  for  all  abfent  owners  of  goods,  and 
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tiut  the  lame  law  MthoAzts  dnd  comj^eM  the  rice-conful 
to  make  faie  of  all  the  damaged  goods  of  all  abfentees, 
with  the  affiftance  of  two  Brittjb  merchants  as  afleflbrs. 
Mansfield  C.  J.  admitted  this  evidence,  although  Beft 
Serjt»|  for  the  Defendant,  obje£led  to  it,  but  referving  to 
him  liberty  to  move.  Beft  alfo  contended  that,  as  the 
Plaintiff  had  given  no  evidence  of  any  lofs  by  perils  of 
the  fea,  there  was  no  proof  of  that  allegation  ;  in  fup-^ 
port  of  which  propofition  he  cited  Rucher  v.  Pal/grave^ 
ante^  i.  419.  j  for  that  the  payment  of  money  into  Court 
did  not  admit  any  thing  more  than  that  the  Defendant 
owed  50A  per  cent,  for  fome  caufe  or  other  \  but  Mans-- 
field  C.  J.  held  that  it  admitted  that  the  lofs  was 
occafioned,  as  averred,  by  peril  of  the  fea,  and  that  the 
only  thing  in  iflue  was  the  amount  of  the  lofs :  and  the 
jury,  under  his  diredlion,  found  a  verdift  for  the  Plaintiff 
for  40/.  4/.  damages,  with  liberty  to  move  to  reduce  it 
to  20/.,  the  furplus  of  70/.  per  cent.,  after  dedudlxng  the 
50/.  paid  into  court,  if  the  Court  Ihould  think  the  evidence 
was  not  admiffible. 


tSio. 
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■'    Beft  on  a  fubfequent  day  moved  for  a  new  trial  upoa 

two  grounds.    Firft,  that  the  certificate  was  not  admiA> 

fible  evidence.     Secondly,  that  although  the  Defendant 

admitted  damage  occafioned  by  perils  of  the  fea  to  the 

amount  of  50/.  per  cent.,  he  had  gone  no  further,  and 

that  the  Defendant,  if  he  had  not  been  prevented,  would 

have  given  evidence  at  the  trial,  that  oth^r  goods,  fent 

by  the  fame  veltel^  were  in  no  refpefl:  damaged,  from 

^rhence  the  jury  might  infer,  that  all  the  damage  he^ 

yond  the  extent  of  50/.  per  cent,  was  occafioned,  not  by 

penis  of  the  fea»  but  by  the  improper  ftowage  of  the 

Pladsitifi :  they  had  not  in  faA  even  proved  that  there 

had  heea  ^  ftonn,  or  an  hour's  foul  weather  during  the 

TOya^.    {Mansfield  Q.  J.   The  payment  of  money  into 

womt  admita  die  ftonris. :  Lawrence  and  Heath,  jufticea. 

Ko  £i&  are  laid  before  die  Courty  &om  which  we  can 

Vi  2  inftr 
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and  Another 

V. 
COOMBB* 


infer  that  th«  Defendant  could  put  himfelf  v^  zhmet 
fituatton  if  he  had  the  advantage  of  a  new  trial.]  The 
Court  granted  a  rule  njfi  upon  the  admilBbUitif  of  the 

eridence  onlyj 

Shepherd  Serjt.  Ihewed  caufe%  He  contended  firft, 
that  there  was  a  miilake  in  the  verdi£l»  which^  inftead 
of  giving  70/.  per  cettt.  damages^  (hould  have  given  85/. 
damages  \  for  it  was  proved  that  the  goods  were  da- 
maged 70/.  per  cmt.  below  the  invoice  price,  and  that  if 
they  had  been  uninjured,  they  would  have  yielded  a 
profit  of  \^L  per  cent.t  and  the  lofs  was  to  be  computed, 
not  on  the  invoice  price,  but  on  the  market  price  of  the 
place  at  which  they  had  arrived,  fo  that  if  the  difputed 
evidence  were  inadmiiFible,  it  would  make  a  difference 
of  5/.  percent,  only  in  the  amount  of  the  damages.  But 
fuppoAng  the  verdidl  to  be  now  computed  upon  the  right 
principle^  the  evidence  was  fufficient  to  entitle  the  Plain- 
tiff to  his  vcrdidk.  This  fale  was  oompulfory  ;  the  vice- 
conful,  as  agent  of  the  aiTured,  could  not  do  otherwife 
than  fell  the  goods.  The  aflured,  afling  for  the  benefit 
of  tlie  concern,  could  get  at  nothing  more  than  the 
amount  rendered  by  the  vice-conful's  account.  The  law 
put  the  fale  into  the  hands  of  that  officer.  The  lofi, 
tlierefore,  is  what  the  owner  fuftains,  taking  this  law, 
and  the  operation  of  it,  into  the  accounL  He  could 
get  no  more  for  the  goods,  therefore  the  lofs  is  the  dif- 
ference bet\v^en  the  fum  received,  and  what  the  goods 
.were  worth  when  found*.  The  Plaintiff*s  damage  is  to 
that  extent.  Suppofe  the  law  had  been,  that  damaged 
goods  (hould  be  burnt:  although  the  fea«  (hould  hare 
only  partially  damaged  them,  yet  the  owner  would  have 
•had  a  right  to  recover  the  whole  value,  if  in  confequence 
of  diat  partial  lofs  the  law  interfered  and  deftroyed  the 
whole.  This  is  in  the  PlaintiflF's  favour,  whether  die 
paper  be  evidence  or  not,  that  they  have  received  only 
the  proceeds  of  the  iale  according  to  that  account 

And 
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And  unlefs  ihe  contrar^r  be  ihewT>i  itmuft  be  taken  that  iSio. 


Wald&ok 


they  rcceiYed  no  more.     The  Defendant  (hould  have 

ibewn  that  we  did  or  might  have  received  more.    In     aad^ADOther 

anocher  point  of  view  the  evidence  is   admilTible :  the-  ^*  . 

vtce-confttl  at  Ae  Bra:aih  may  be  confidered  as  the  agent 

of  aU  concerned.    If  fo,  he  is  the  agent  for  the  un» 

derwritevs  )    therefore  his   account  would  hind  both- 

parties* 

Mansfield  C.  J,  It  was  in  like  manner  argued  in  % 
cafe  here»  Heath  v.  Burgefs  {a\  upon  th^  lols  of  a  trinket 
which  coft  a  very  few  pounds  in  the  Eajt  India^  that 
the  Plaintiff  was  enticed  to  calculate  th<t  lofs.  at  an  ad- 
vauce  of  70/.  or  80/.  per.  cenu  I  held  that  againft  a  car- 
rier, as  an  infurer,  he  could  only  calcalate  the  value  of. 
his  goods  at  the  invoice  price.  The  cafe  oi  an  infuranci^ 
was  fully  agreed  upon  there 

Lawrence  J.  Surely  it  is  underftood,  that  when  the 
goods  are  (hipped  upon  an  invoice,  the  lofs  is  calculated 
upon  that  bafis ;  when  otherwife,  recourfe  is  had  to  the 
produce  at  the  market. 

Mansfield  C.  J.  Tlie  only  queftion  is,  whether  this 
lo(%  (hould  not  have  been  proved  by  ^pdinary  evidence. 
Tliey  (hould  have  had  fomebody  to  attend  at  the  fale» 
who  might  have  been  a  witnefs. 

Be/l  Serjt.  contrh.  It  does  not  appear  that  the  law  of 
the  Brazils  gives  effe£l  or  authority  to  the  certificate  of 
the  vlce-conful.  Cuftom-houfe  officers  are  bound  by 
law  to  attend  clearances,  &c.  but  their  certificate  doea 
not  prove  any  fa£)s«  It  dges  not  appear  the  vice^conful . 
was  fwom.  There  is  no  inftance  of  fuch  evidence  beiiig. 
admitted.     Judgments  are  pronounced  in  the  pre&nce  Of  .     v 

both  partie$. 

U)  €•  B»  MUb.  term  iSc^*  and  Hit.  ttrm  ifie. 
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MAM8FXELD  C.  J.  I  thought  at  the  trial  it  ^u  tery 
diflicult  to  brtn^  this  within  any  head  of  evidence.  It 
was  fomewhat  analogous  to  the  proceedings  of  courts 
and  other  public  funAionaries :  but  I  know  no  inftsnoes 
of  fuch  as  this  being  received.  I  dare  fay  it  would  be 
evidence  in  any  other  country.  It  came  neareft  to  the 
cafe  of  judgmente  in.  foreign  courts*  But  we  receive 
judgments  under  the  feals  of  the  courts.  The  vkc- 
conful  is  no  judicial  officer.  He  a£l$  under  a  wife  re- 
gulation to  prevent  the  improper  difpofition  of  damaged 
goods.  They  are  put  into  warehoufes  appropriated  to 
them  by  government.  The  vice-conful  mull  prcfide  at 
the  auftion.  There  is  no  rule  in  the  Englifr  law  which 
makes  his  certificate  evidence.  He  has  been  fuppofed 
to  be  an  agent,  and  he  is,  to  fome  purpofes.  So  is  an 
au£iioneer  in  this  country ;  neverthelefs  his  certificate  is 
not  evidence  in  a  court  of  jullice,  but  what  was  done 
at  the  auflion  muft  be  proved.  The  bufinefs  of  the  vi(^ 
conhil  is  to  fee  a  fa^  fale.  It  is  going  much  further  to 
fay  that  .his  certificate  (hall  bmd  the  parties.  Any  body 
prefent  might  have  proved  the  fa^s.  The  chirograph 
of  fines  here  proves  itfelfi  but  the  indorfement  of  the 
proclamation  of  the  fine  muft  be  proved  by  a  compared 

copy  of  the  recoKd. 

Rule  abfolute  to  reduce  the 

damages  to  70/.  per  cenU 


Juljxu 


Dl^FIY  V.  OaK£8# 


Anattornev  'T'HIS  was  an  a£lion  for  faUe  imprifonment.  Tht 
who  is  ajuaicc  of  Defendant  pleaded  in  the  abatement  of  the  writ,  die 
borc^ginif^fued  privilege  of  an  attorney  to  be  fued  by  bill.  The  Plaintiff 
by  original  for  an  replied,  that  at  the  tfme  of  fuing  out  the  writ,  the  De« 
oLt'rs  majif.  ^''"'^^"^  ^^  ^^  ^^  ^^  Majefty's  juftices  of  the  peace 
tratci  may  plead  his|»«if]lege  in  abatement* 

for 


IM  THi  Fiftieth  Tear  of  GEORGE  Iff. 

far  the  borough  of  Tamnvorth^  and  that  the  trefpaffes 
were  commuted  by  him  as  fuch  juftice,  in  the  execution 
of  his  office  \  and  that  notice  in  writings  of  the  writ  and 
caufe  of  a£Vion  was  delivered  to  him  one  calendar 
month  before  the  writ  fued  out.  To  this  replication 
the  Defendant  demurred^  and  the  Plaintiff  joined  io 
demurfer. 

Vaughan  Serjt.  in  fupport  of  the  demurrer,  cited 
Cmaafords.  Price,  I  Doug.  31a.  to  (hew  that  an  attor- 
aey  may  plead  his  privilege  in  abatement  in  any  cafe 
perfonal  to  himfelf>  though  it  do  not  concern  his  duty 
as  attorney}  although  he  cannot,  according  to  I«ord 
JtofMh  533,  Newton  V.  Rowland^  plead  it  when  fued 
m  outer  droit* 

jrHIiamj,  SerjU,  cotitri.  By  flat.  5  Gio.  2.  e,  18.  /.  at. 
no  pra&ifing  attorney  (hall  be  ca{.able  to  be  a  juftice 
of  the  peace  in  a  county,  but  the  5  th  fedipn  gives 
an  exception  as  to  magiftrates  of  boroughs.  By 
24  G.  2.  ^.44.  /  X.  no  writ  ihall  b^  fued  out  againft^ 
nor  any  copy  of  any  procefs  at  the  fuit  of  a  fubje£b 
lerved  on,  any  juftice  of  the  peace,  for  any  thing  done 
by  him  in  the  execution  of  his  office,  without  one 
month's  previous  notice  in  writing.  It  being  admitted 
by  the  demurrer  that  the  ad  done  was  in  the  execution 
of  his  office,  the  defendant  was  clearly  entitled  to  ^■ 
month's  notice  under  that  ftatute.  This  is  decifive 
againft  the  privilege,  for  the  ftatute  hereby  contemn 
plates,  and  even  requires,  that  all  a£lions  againft  magi£« 
trates  (hsdl  be  commenced  by  writ  or  procefs  to  bring 
them  into  courts  A  writ  clearly  is  not  a  bill,  nor  is 
procefs  here  meant  for  that  which  iflues  againft  an 
attorney,  but  againft  any  common  perfon.  The  a£fc 
therefore  fuppofes,  that  whether  the  Defendant  is  a 
<x>unty  magiftrate,  or  a  borough  magiftrate,  he  muft 
be  fued  like  any  other  common  perfon,  and  muft  hav^ 
mtive  of  the  procefs.    The  aO:  therefore  virtually  takea     * 

M  4  awa| 
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1 8 10.         ^^'^7  ^^  privilege  of  an  attorney  under  fuch  ciKum* 
ftances.  ^ 

Vaughan  in  rep1y»  the  privilege  of  an  attorney  is 
generalj  that  of  a  borough  magiftrate  local.  It  cannot 
.  be  intended  by  this  local  provifion  to  repeal  the  general 
privilege  \  ot  if  intended,  it  would  hsive  been  mor^ 
.  plainly  exprefled.  [^Mansfield  C.  J.  The  reafon  of  the 
thing  is  with  you,  but  the  very  terms  of  the  a£t  pre* 
fcribe  a  writ  or  procefs,  which  feems  to  be  that  which 
is  ^0  bring  a,  party  into  court :  a  bill  of  privilege  is  no 
procefs,  it  fuppofes  the  Defendant  to  be  already  in 
court,  and  the  very  ohjeSt  of  procefs  in  that  cafe  failS| 
therefore  no  procefs  is  necefiary.]  The  a£l  was  meant  in 
ea(e  of  the  magiftrate,  and  it  would  be  hard  in  any  cafe 
to  turn  it  to  his  difadvantage ;  and  it  may  perhaps  be 
confidered  ais  applying  in  this  refpe£t  to  coupty  magif^p 
trates  only. 

Cur^  adv*  vub^ 

The  judgment  of  the  Court  was  now  delivered  by 
Mansfield  C.  J.  It  was  never  intended  probably 
that  an  attorney  (hould  a£t  as  a  magiftrate  \  but  vck 
boroughs  this  might  be  peceflary.  Ihe  queftion  is, 
whether  he  is  entitled  to  his  privilege  ?  Suppofe  he  had 
been  proceeded  againft  as  an  attomey,.and  a  notice  of  ^ 
bill  had  been  given,  I  ftiould  have  thought  this  a  com^. 
pliance  with  the  ad,  though  the  bi)l  is  neither  a  writ 
nor  a  procefs.  Then  it  follows  that  he  has  a  pght  to  bo 
fued  in  tais  manner,  as  an  attorney. 

Judgment  for  the  Defendant, 


iM  THE  Firmra  Teie  of  GEORGE  IIL 


Allen  v.  Bennbt.  7«&4* 

npHIS  was  an  aAion  of  affumpjlt :  the  firft  count  of  the      An  order  for 

declaration  was  for  not  deliverine  to  the  PlaintifF a  K*^**  written 

and  figncd  bytfae 
parcel  of  rice  ;  the  fecond  and  third  counts  were  upon  f^jj^^.  j^^  ^  |>o6kof 

the  non-delivery  of  two  feveral  quantities  of  tobacco,  to  the  buyers,  but'' 
the  amount  of  many  hundred  pounds,  purfuant  to  a  con-  "°*  naming  the 
traa  made  by  the  Defendant's  agent  with  the  Plaintiff.  conneacTwi^«  ' 
Upon^he  trial  of  the  caufe  at  the  Warmnck  fpring  af-  letter  of  the  Teller 
fizes  i8lo,  before  ^iiyAy  J.,  it  appeared  that  the  De-  to  bis  agent  men* 
fendmt's  agent  had  written  certain  orders  in  a  book,  the  *'!*"'"«  ****  "*"* 
property  of  the  Plaintiff,  the  firft  of  which  was,   «  Or-  ^iJt^Sr  df* 
<f  dered  of /f.  and  G.  B^nnett^  Liverpool^  50  barrels  fine  the  buyer  to  tbc 
•'  new  rice,  7,3/.,  2  months  and  2  months,  as/^rfample,  teller  claiming 
««lnn,nnmg.numbers.     If"- Wright,  ^ugujl ^i,  ^%09.*»  '^^^;^^ 
Under  this  order  had  been  written  the  following  words :  to  oonftitute  a 
«  This  order  to  be  executed  if  Mr.  Allen  does  not  hear  complete  con- 
UomBennet  from  Liverpool  by  Satutday  ••"  but  thefe  words  J^|J  JlJf '^^^^ 
were  afterwards  ftruck  out,  in  confequence,as  it  appeared,      i|  ;,  ^^  objec. 
of  a  letter  of  Sennet's  to  Wright,  dated  aSth  Auguft^  in  tion  to  the  vaM- 
which  they  authorized  him  to  give  Allen  2  and  l  months,  ^>^y  ^"^mraa 
and  faid  that,  in  order  to  have  no  difputes  about  quality,  goods  figned  by 
they  had  fent  him  an  average  farople  of  the  rice  in  hand ;  the  feller,  that 
he  fliould  let  Mr.  Allen  fee  it,  and,  if  not  approved^  he  the  feller  caanot 
was  welcome  to  relinquilh  the  tranfaftion.    It  was  in  *"'T^*J*  ^^ 
confequence  of  the  (ame  letter  that  the  words  2  months  ^^  buyer,  be- 
and  2  months  were  inferted  in  the  order^  for  which  caufe  tbc  buyer 
words  a  blank  fpace  was  left  on  the  23d  of  At^,  when  ***•  "«^  ^*"** 
the  entry  was  originally  made*    The  fecond  order  waSf 
M  From  H.  and  G.  Bwnet,  Liverpool,  12  cwt.  fine  (bag 
"  tobaccoy**  (and  other  quantities  of  different  fpecified 
fonSf }  ^  at  3/.  8^  \  2J.  per  lb.  difcount  ^  bill  in  2 
«  monthsat—*— months.     W.fFrigii,  Sept.  11  f  1609 J' 
7b^  thifd  order  was^  ^  /f,  j^nd  G»  Bennett  Liverpool, 

«  8  cwt. 


CASES  IN  TRIKITt  TERM 

<<  8  cwt.  fine  {hag  tobacco,  3/.  8^. ;  id^ per  Ih.  dlfconnt ; 
<'  bill  in  2  months  at  2  months.  IT.  Wright^  Sfpt.itf 
<^  1809/'  The  book  in  which  thefe  orders  were  writ* 
ten,  was  not  ordinarily  ufed  as  an  order-book ;  it  had 
BO  title,  but  was  a  fort  of  wafte  book,  containing  various 
memoranda  of  different  natures;  and  the  Plaiittiff^s 
name  was  not  found  written  upon  or  in  any  part  of  the 
book  from  the  beginning  to  die  end.  There  was  bo 
evidence  that  the  Plaintiff  had  figned  any  contra£fc  or 
paper  to  bind  himfelf •  The  Defendants  hefitated  to  ex** 
ecute  the  order,  and  thereupon  fome  correfpondcnce 
took  place  between  the  parties,  in  the  courfe  of  which 
the  Plaintiff,  on  the  23d  of  September^  wrote  a  letter  t(x 
the  Defendants,  wherein,  after  giving  thtm  refevenceft 
as  to  his  credit,  he  added,  <*  the  eight  hundred  weight 
«  of  fine  ihag  tobacco  I  wiih  immediately  forwarded,  as 
^  I  have  fold  it,  and  it  is  wanted*  I  likewife  want  the 
*<  invoice  of  the  rice  and  the  other  tobacco.**  It  was 
•bjefted  for  the  Defendant  that  this  was  not,  within 
the  ftatute  of  frauds,  29  Car.  2.  r.  3.  /'t'j.f  a  fufficient 
note  in  writing  for  the  fide  of  thefe  goods,  inafmucfa  as 
It  did  not  at  all  appear  by  the  contxa£l:»  who  was  the 
buyer  \  all  that  could  be  gathered  from  the  entries  was, 
that  they  were  contra£ls  entered  into  by  Bennet,  to 
fell  goods  to  perfons  not  named,  and  who  thofe  perfons 
were,  could  not  be  fupplied  by  parol  evidence.  Bayley  J. 
recoUeAed  the  cafe  of  Egerton  v.  Matthews^  6  Eajt^ 
307. ;  and  inafmuch  as  the  merits  were  with  the  Plain* 
tiff,  at  kaft  as  jto  the  rice,  he  refufed  to  nonfuit  him> 
but  referved  the  point,  fubje£):  to  which  the  jury  found* 
averdiA  for  the  Plaint iffj  for  130/.  The  learned  Judge 
afterwards  exprefled'hia  regret  that  he  had  not  reeom^ 
mended  to  the  parties  that  die  Plaintiff  fhould  remit 
femething  of  the  damages,  and  the  Defendants  pay  ths 
iej)due|  inftead  pf  their  fighting  the  poinif 

Shepherd 


IN  THE  FirnETa  Tmh  op  GEORGE  HI. 

Sbipbfrd  Sexjt^  in  Et^fier  term  18  lo,  acccwdingly 
m«r<dfor  4  rule  nif^  upon  the  authority  of  Champiom 
y.  Plummuf^  i  ^rai  i{^.  25  a*  In  the  cafe  of  Egertom 
▼.  liaitbevu^  6  Bafif  307.,  where  the  Giurt  of  King's 
Bench  held  a  memorandum .  (igned  by  the  buyer  only 
f ufficient,  it  appeared  by  the  contra^  who  the  feller  wa& 
to  be^  which  ingredient  is  here  wanting^  as  it  alfo  waa 
in  the  caie  of  Champion  ▼.  Plummerf  which  was  there* 
fore  diftinguiihable.  With  xefpe£l  to  the  cafes  of  con^* 
tra£ls  for  the  purchafe  of  an  intereft  in  land^  which  will 
be  cited,  where  a  fignature  by  one  party  has  been  held 
fufficient,  as  in  Seton  ▼•  Slad»y  7  Vef.  275.9  it  is  obfenr* 
able,  that  the  4th  fe£Uon  requires  only  a  note  in  writ^ 
^Z  figned  by  the  party.  Upon  the  X7th  claufe,  it  waa 
eiTential  that  the  names  of  both  the  contra&ing  parties 
ihould  appear  on  the  central.  He  alfo  made  a  fecond 
point,  that  the  declaration  alleged  that  the  rice  was  to 
to  be  paid  for  in  two  months  from  the  date  of  the  in* 
voice  i  whereas  the  true  conftrudion  of  the  order  wasj 
that  it  was  to  be  paid  for  in  two  months  from  the  deli* 
Yerys  and  the  difference  was  material,  for  the  feller 
might  fend  his  invoice  immediately,  yet  protraf):  the 
delivery,  and  fo  improperly  accelerate  the  payment  even 
to  the  day  of  delivery.  [Mansfield  C.  L  No  doubt 
the  two  months  would  be  explained  by  any  merchant 
to  be  computed  from  the  date  of  the  delivery.]  There 
was  a  further  objedion  to  the  count  on  the  fecond  con* 
tra£t,  that  the  declaration  alleged  it  was  to  be  paid  by  a 

bill  at months,  which  was  too  uncertain,  and  the 

number  of  months  agreed  on  could  not  be  fupplied  by 
parol  evidence.  The  Court  granted  a  rule  njfi  on  all  the 
points. 


ifs 


Be/l  and  Vaughan  Serjts.  In  this  term  fliewed  caufe. 

They  relied  on  the  PlaintiflTs  letter  of  the  23d  of  Sep* 

fmber^  as  evidence  that  the  Plaintiff*  was  a  party  to  the 

cpDtn^^i  inafmiich  as  it  referred  to  the  identical  order 


Allbm 
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fffrob  ibr  8  rti;/*  entered  in  the  book.  iMamfiddCi.  The 
•bjeAion  i«  not  that  theie  is  no  affent  oi  the  Platntifl^ 
hut  that  it  does  not  appear  hj  the  meiHorandnin  who  the 
VumtBYv  buyer  was.}  It  is  not  neceflafy  Aat  the  contraA  ftioulil 
expfefs  either  who  the  buyer  was,  or  who  the  feller  was» 
k  is  fuflkient  if  there  be  a  mentorandum  or  note,  m 
writings  figned  by  the  parties  to  be  charged  ;  but  if  it 
be  neceflary  to  prore  by  writing  who  was  the  buyer^ 
it  IS  proved  by  the  correfpondence.  The  legiflature» 
Inowing  the  hurry  of  commercial  deaKngs,  dire£led  that 
It  fhould  be  fufhcient  if  there  we«e  any  memorandum 
figned  by  the  parties  to  be  charged.  And  here  the 
partres  whom  the  Phintiff  fedes  to  charge,  have  by  thei)r 
agent  figned  a  memorandum  for  the  iaie  of  the  goods. 
Bgert^n  v.  Mattknvs  is  decifive  on  this  poiht.  There 
was  no  fignatupc  in  that  memorandum  to  hind  Eger/on, 
and  though  it  is  true  that  Egerton  was  there  named,  and 
file  PlaintiflThere  is  not  named,  yet  the  writing  thefe 
contrails  in  the  Plaintiff's  book  is  at  lead  equivalent  to 
l^e  naming  him  in  that  cafe,  and  Lord  Ellenbcrou^k  C.  J« 
there  decided,  that  it  fufficed  if  the  memoran^duni  were 
figned  with  the  name  of  the  party  to  be  charged  there- 
with. [Lawrence  J.  If  the  Plaintiff^s,  namn  had  been 
in  this  book,  I  fuppofe  there  woul4  have  been  no  doubt 
:ibout  it,  and  that  brings  it  tp  the  cafe  of  Champion  v. 
P/ummer.J  Do  make  this  cafe  parallel  to  that  of  Egertm 
T.  MattBewi^  it  is  only  requifite  that  thei^e  be  fome 
writing  figned  by  the  Defend^t,  introducing  the  name 
•f  the  Plaintiff,  and  this  name  is  fbuod  in  the  Defen*^ 
dant's  letter  of  the  28th  Augujt^  to  their  agent  Wrights 
Ki  the  cafe  of  Semnitrfin  v.  Jackfin^  a  Bof.  1st  Pull.  238.3^ 
the  name  of  the  buyer  is  not  at  firft  inferted  in  the  con« 
trad,  but  a  letter  is  found  referring  to  i^  which  wa& 
admitted,  and  it  is  only  neceflary  ^to  do  here  the  fame 
thing  which  was  done  in  that  cafe  \  to  connect  tqgetbeK' 
the  two  papers  which  refer  to  each  other. 

SiefberJt 


TO  T«*  PiDMriETH  tbau  of.oeorce  in.  m 

-iii^htriy  €Mtrh.    The  caft  is  now  pm  up(m  a  wholly  t4 1^ 

different  ground  from  that  which  it  aflumed  at  the      *  Amlmi 
trial  whereon  thefe  letters  were  produced,  not  for  the   '         v. 
purpofe  of  eking  out  the  CTidence  of  the  contrafti  under       •««»«•• 
th^  ftatute  of  frauds,  but  to  prove  die  authority  from- 
the  Defendants  to  Wright  to  make  the  contra£l  for  themy 
which  was  then  disputed,  but  which  the  jury  diftin£Uy 
found  to   have  iieen  grren*    Saunderfon  ▼.  Jaclfon  was 
not  decided  ^n  the  ground  that  another  letter  could  be 
conne&ed  with  the  contra^;  the  only  queftion  there 
was,  whether  there  were  a  fufficient  fignature  of  the 
fellers ;  and  it  was  argued  for  ithe  btiyers,  that  whether 
the  feller's  name  were  printed  or  written,  whether  h 
were  put  at  the  top  or  the  bottom  of  the  paper,  was 
immaterial,  and  it  was  merely  decided  that  there  was  a 
fufficient  fignature  by  the  feller  to  fatisfy  the  ftatute. 
The  point  now  in  queftion  was  never  there  mooted. 
^Mansfield  C.  J.   and  Ltnvrencc  J.      The  cafe  decided 
thus  much,  that  fuppofing  the  name  printed  upon  the 
bill  of  parcels  would  not  fuffice,  the  name  might  be 
fapplied  from  the  letter   fent  by  the  fellers.     Mans^ 
field  C.  J.     If  the  fignature  of  one   of  the  contradling 
parties  might  be  fupplied  by  a  letter  written  by  him, 
m  fortiori  may  a  letter  be  ufed  to  fliew  who  the  buyer  is^ 
that  buyer  not  being  the  party   fought   to  be  charged. 
There  have  been   many  cafes,  in   Chancery,    fome  ^of 
which,  I  think,  have  been  carried  too  far,  where  the 
Court  has  picked  out  a  contraft  from  letters,  in  which  tlie 
parties  never  certainly  contemplated  that  a  complete  con- 
Cra£l  was  contained.     Where  a  broker  is  introduced,  the 
fignature  of  the  broker  is  the  fignature  both  of  the  buyer 
^nd  of  the  feller ;  but  this  is  not  fuch  a  fignature.     This 
letter  of  the   aSth  Augujl  gives   permiflioni   that  the 
Plaintiff  might  take  or  relinquifti  the  tranfaAion  juft  as 
he  pleafed.  What  tranfa£tion  ?  A  purchafe  of  the  rice  to 
be  fure  I]    There  is  another  material  point.    A  pro- 
15  nufe. 
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tStd.  mtfe  made  in  writing  to  tatbfy  the  ftatute'  of  frauds, 

^    T     ^^       if  made  without  cotifideration,  is  not  more  (a)  bindttig 
v^  than  a  parol  promife  without  confideration,  made  in  a 

•'■•*^*  cafe  that  does  not  require  writing.  \Heati  h  acc^J  If 
there  be  a  binding  promife  on  one  fide,  it  is  a  good  con- 
fideration for  a  promife  on  the  other  fide  i  but  in  this 
cafe  there  is  no  fignatute  by  the  PlaintiflFupoa  which  fae 
could  be  charged,  if  the  Defendant  had  occafion  to  fue 
on  the  contrail  (  and  if  that  be  fo,  then  diere  is  no 
confideratbn  for  the  promife  of  the  Defendants  upon 
which  the  Plaintiff  now  feeks  to  charge  them.  How 
can  the  ilatute  of  frauds  fo  operate,  as  to  make  the 
written  promife  on  one  fide  valid,  when  it  defiroys  the 
confideration  for  that  promife  (and  which  at  common 
law,  would  have  been  a  good  confideration,}  the  validity 
of  the  promife  on  the  other  fide  to  buy  the  goods. 
{Mansfield  C.  J.  No  fuch  objeAion  was  ever  taken  in 
the  cafe  of  Champion  v.  Plummer;  it  was  thete  taken  for 
granted,  that  there  was  a  good  confideration  for  the 
promife,  if  there  was  a  fignature  in  writing  %  and  the 
words  of  the  itatute  feem  ftrongly  to  countenance  fuch 
an  interpretation,  <<  figned  by  the  parties  to  be  charged 
therewith."]  The  words  are  <<  figned  by  the  parties 
«  to  be  charged  by  fuch  contradl  ;'*  and  without  a  con* 
Cderation  there  cannot  be  a  fimple  contradl.  Again^ 
even  if  the  contra£l  may  be  fupplied  by  fubfequent 
writings,  yet  it  cannot  be  eked  out  by  parol  evidence. 
The  declaration  for  the  rice  alleges  a  contra£l  for 
payment  at  two  months,  and  two  months. from  the 
date  of  the  invoice ;  and  there  is  no  evidence  in  writing 
that  the  time  of  payment  was  to  be  computed  from  the 
date  of  the  invoice.  [Faugban  objedttig  that  this  de- 
fence had  never  been  made  at  the  trial,  the  Court  were 
unanimous  that  it  could  not  now  be  taken.] 

(n)  Rann  v  ^Hvghes,  thm.     firming  the  jttdgdieiit  of  the. 
ftHn  7 7« <$•  Sio* n. 4i««h  af-    JSacbequerCiiAinber. 

Mamsfiblb 
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MAMamu)  C  J.    To  be  fure  this  cafe  at  firft  fight  1810. 

comes  near  to  tke  cafe  of  Champion  v.  Plummer,  and  the 
objedkm  certainly  there  was^  that  the  memorandum 
was  not  figxied  by  the  purchafer :  that  was  a  note  made 
in  what  the  report  calls  a  comnion  memorandum-book  i 
this  book  certainly  was  not  like  what  I  at  firft  appre- 
hended it  to  be,  until  it  was  produced  ^  for  I  at  firft 
thought  this  had  been  an  order-book,  with  federal  orders 
Ggned  by  the  perfons  who  ordered  them,  and  I  thought 
that  where  fuch  an  order  was  inferted  in  a  regular  order* 
book,  and  fuppofing  that  the  perfon  to  whom  it  belonged, 
the  place  in  which  it  was  kept,  and  the  purpofe  for  which 
it  was  employed,  were  confonant,  it  would  in  that  cafe 
be  no  great  ftretch  to  fay,  this  was  a  ground  for  infer* 
ling  that  thefe  entries  were  made  by  the  authority  of  the 
owner  of  the  book,  for  the  purpofe  of  evidencing  the 
fide*  But  in  this  book,  though  not  appropriated  to  the 
enterii^  of  orders,  tVrigbt  writes  as  Bennefs  agent. 
The  Defendant's  counfel  diftinguiflies  between  an  order 
and  an  agreement  to  buy ;  but  if  I  go  to  a  (hop  and  or* 
der  goods,  do  not  I  agree  to  buy  them  ?  The  Qbje£iion 
is  that  the  name  of  the  buyer  does  not  appear  in  this 
book  I  but  if  it  fufficiently  appears  that  a  fale  was  agreed 
on,  I  fee  no  objection  why  it  fhould  not  be  made  out 
what  was  the  name  of  the  buyer  by  the  writing  of  thefe 
very  Defendants.  In  the  firft  place,  in  this  very  letter, 
wherein  they  give  the  time  of  payment  of  two  months 
and  two  months,  which  is  afterwards  found  in  this  very 
book,  the  buyer's  name  is  twice  mentioned ;  and  in  diat 
letter  they  give  him  liberty  to  relinquifli  the  tranfaAion.  ^ 

It  is  in  writing,  and  it  is  evidently  conneded  with  the 
contraA,  that  no  doubt  it  may  be  coupled  with  the  order 
in  that  order-book  \  and  a  vaUd  contract  may  be  efta- 
bliflied  by  the  evidence  of  feveral.  writings,  as  we  often 
lee  at  nijiprius.  It  was  then  objjeAed,  that  one  party 
who  has  not  figned,  is  not  bound ;  but  the  hSt  was  the  ^-^  3 

lame 
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l8io»  fame  in  the  cafes  of  Egerton  v.  Matbews  and  Cbampiott  v« 

Plummet^  and  the  obje£tion  was  never  taken  in  either  of 
thefe  cafes  \  but  the  whole  of  this  cafe  fuppofes  that  th^ 
PlaintiflT had  agreed:  fuppofehe  has  not  contra£led  by 
writings  he  has  by  parol,  and  he  is  bound  in  honor  ;  and 
it  has  never  yet  been  decided  that  an  obligation  in  honor 
would  not  be  a  good  confideration.  AU  thefe  cafes, 
Egerton  v.  Mathews^  Saunderfon  v.  Jaeifon^  and  Cham' 
pion  V,  Plummer,  fuppofe  a  fignature  by  the  feller  to  be 
fufficlent,  and  every  one  knows  it  is  the  daily  pra£Uce 
of  the  Court  of  Chancery  to  cftablifh  contrails  figned 
by  one  perfon  only,  and  yet  a  court  of  equity  can  no 
more  difpenfe  with  the  ftatute  of  frauds  than  a  court  of 
law  ca^,  there  is  no  reafon  therefore  to  fet  afide  the 
Terdi£l,  and  the  rule  muft  be  difcharged. 

Heath  J.  was  of  tlie  fame  opinion :  and  there  is  a  cafe 
in  Strange  {a)y  by  which  it  appears  that  a  voidable  pro- 
mife  is  a  fufEcient  confideration  for  a  promlfe. 

Lawrence  J.  It  is  fufficicntly  evident  that  this  coft* 
tra£l  was  entered  into  by  the  authority  of  the  Defend- 
tint.  It  is  ftipulated,  "  this  order  to  be  executed  if  Mr. 
.dllen  does  not  hear  from  Bettnet  from  Liverpool  by  So* 
tarda]**  A  letter  comes,  and  the  conditional  parts  of 
the  order  are  ftruck  out,  and  other  terms  of  the  time  of 
payment  are  added :  can  you  then  fay  that  this  entry  Is 
not  made  by  the  authority  of  the  Plaintiff,  when  he 
writes  to  the  Defendants  on  the  23d  of  SeptenAer^  inCft« 
ing  on  the  performance  of  the  contraft  ?  Then  as  to  the 
want  of  confideration,  that  obje£lion  would  quite  over- 
turn  the  cafes  of  Egerton  v.  Matthews^  Saunderfon  r. 
Jachfon^  and  Champion  v.  Plummer;  and  the  ftatute  of 

{a)  Qjj.  Whether  Barjcau  v.  Walmejley^  Sir.  1*49.  be  here 

■leaot* 
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ftiuds  clearlj  fuppofies  the  probability  of  there  being  tSio. 

a  fignature  by  one  perfon  only,  it  fppaks  indeed 
of  the  buyer  accepting  a  part  of  the  goods,  as  contem* 
"  phting  that  the  buyer  would  be  diereby  bound  ;  but  the 
(btote  feems  to  be  nxide  chiefly  for  the  fecurity  of 
buyers 

Rule  difcharged. 


|;iN  THE  EXCHEQUER.CHAMBER.] 

Hubbard  v.  Johnstone,  Affignee  of  T.  Ward,       Jidj  to. 
a  Bankrupt. 

JN  confequence  of  the  cafe  of  Bhxam  and  Others  v.      If  a  fliip,  re. 
Hubbardf  5  Eafli  407.  (a),  in  which  it  w4s  held  that  the  Si^cred  at  one 
order  of  the  Lord  Chancellorjdirefting  that  the  Defendant  ^^'  "  *''*"^" 
in  error  (hould  be  removed  from  the  office  of  affignee  of  /7*t '  ^  *  *  *^ 
the  eftate  and  effitfts  of  Ward  the  bankrupt,  did  not  de-  chafer  rcfiding  at 
vcft  the  property  out  of  him  without  a  re-affignment,  in  another  port  in 
Micbaetmas  term  1804,  the  Defendant  in  error  declared  ^***'  kingdom, 
in  tnnrer,  in  the  Court  below,  as  affignee  of  the  eftate  of^j^rfearn  "the* 

transfer  within 
the  reqtufitioDs  of  the  fliip  regifter  ads,  is  by  a  regiftration  de  n^vo  in  her  new  port. 

And  it  is  not  neceflary  for  the  (hip  to  return  to  her  former  port,  in  order  to  ha?e 
a  raemorandom  of  the  transfer  tndorfed  on  her  certificate  of  regiftration  ; 

Nor  is  it  neceflary  for  the  purchaler  to  fend  a  copy  of  the  bill  of  (ale  to  her  for- 
mer port; 

Nor  to  indorfe  a  memorandum  of  the  transfer  on  her  certificate  of  regiftry  within 
ten  days  ;iter  the  (hip  returns  to  England.    By  five  Judges  againjl  fwo. 

The  property  of  a  fliip  vcfts  in  the  purchafer  inflanlly  upon  the  execution  of  the 
bill  of  iale,  not  from  the  time  of  compliance  with  the  regifter  aAs,  defeafible^  ne?er« 
thelefa*  upon  failure  to  comply  with  thefe  ads.    Per  Wood  B. 

The  ftat.  34  G.z.  r.  68./.  16.  applies  to  the  fale  of  an  entire  (hip  10  the  fame 
port,  as  well  as  to  the  fate  of  a  (hare  or  (hares  therein* 

The  lhip.regifter  a«s,  fo  far  as  they  apply  to  defeat  titles,  and  create  forfeitures, 
are  to  be  coQ(htted  ftridly,  as  penaU  not  liberally^  as  remedial  laws.  Per  Wood  B. 
XEkdHtatb}, 

{a)  See  alfo  Heath  ?•  Nuhiard,  4  Eafl,  no* 
VoL.m.  N  and  I 


HU»BAIID 
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iSiOb  and  effe^ls  of  Ward^  for  the  (hip  Fj/bhirn^  mi  for  one- 

S^th  part  of  the  Fi/bbum.    Upon  the  trial  of  the  caufe, 
V.  at  Guildbalt^  at  the  fittings  after  Michaelmat  term  18041 

JomiiTovE.  \^h>^  Lord  Eiienhrougi  C.  J.  and  a  fpecial  jury,  a-fpecial 
verdi£l  was  found,  the  fubftance  of  which  was  as  follows : 
That  Wardy  the  bankrupt,  being  the  original  asd  fp)» 
regiilered  owner  of  the  Ihip  Fijhburny  belonging  to  the 
fOTt  of^  Newca/lU^upon^TynPi  in  jtprii  18 10  cleared  that 
fliip  outwards  for  the  Baltic^  where  (he  was  detained  for 
a  confiderable  time  by  an  embargo  of  the  Emperor  of 
Ruffia:  and  that  on  thepth  of  November  1801,  Ward^hj 
a  regular -bill  of  fale,  in  confideration  of  4000/.,  affigned 
I  the  whole  of  the  ihip  to  Hubbard^  the  PlaintiflF  in  error, 

'     who  then  refided  in  London^  and  that  the  grand  bill  of 
fale  of  the  whole  (hip  was  alfo  delivered  by  Ward  to 
Hubbard  t  that  Ward  wasa  trader,  and  becoming  in- 
debted to  WUkwfin,  Bloxam,  and  Tuylor,  in  toc/.|  be- 
came a  bankrupt  by  lying  in  prifon  two  months  and  up-* 
wards  for  want  of  bail :  that  on  their  petition,  upon  the 
24th  of  March  1802,  a  commiflion  Of  bankrupt  ifiiied 
againft  Ward^  who  on  the  27th  was  thereon  declared 
a  bankrupt :  that  on  the  30th  day  of  April  1802,  the  com- 
mlinoners  afiigned  the  vefTel,  and  all  the  eftate  and  pro* 
pcrty  of  JVardy  tp  Johnflotiey  amongft  others )  that  John- 
jione  was  duly  chofen  an  aflignee;  by  virtue  of  which 
afTignment  all  the  eftate,  intereft,  and  property  in  the 
premifes  became,  and  ftill  was,  vefted  in  JohnfiafUt  as 
alTignee ;  and  tliat  Jie  commiflion  ftill  remained  in  ful^ 
force;  that  on  the   id  day  of  February  1802,  Hubbard 
regiftered  the  ft^p  de  tiovo  in  the  port  of  Londen:  and  the 
original  certificate  of  regiftry  granted  to  Ward,  purport- 
ing on  the  face  of  it  to  be  of  the  Ihip  Fijhburny  belonging 
to  the  port  of  NeHVcafile-'Upon-'Tynej  was  delivered  up  and 
,    cancelled  \  that  on  the  19th  day  of  February  1802,  Huk- 
bard  fold  the  whole  of  the  fhip|  by^  public  au£Hon,  to 
T.  Broivn,  R.  Brown^  and  7.  0/J,  for  7630/.,  the  net 

proceeds 
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proceeds  being  3489/.  lo^  3^.;  and  by  biJI  of  fale  of  tlie 
25th  day  of  April  i8o2,  aJDHgned  her  to  them:  that 
Brown  and  Co.  fent  her  to  fea,  and  that  the  fliip  was 
loft  on  the  20th  day  oi  February  1803.     And  furthert 
that  the  (hip  never  returned  to  the  port  of  Ne^vcaflk'^ 
upon-Tyne  fince  (he  cleared  outwards  from  that  port  fo^ 
the  Baltic  in  jifril  i860 ;  but  the  embargo  being  taken 
off|  ihc  returned  from  the  Baltic^  and  arrived  at  P/f- 
moutb  :  and  that  before  the  execution  of  the  bill  of  fale 
by  fyard  to  HuUarJf  (he  had  failed,  and  was  abfent  at 
the  time  of  die  execution  thereof;  that  (lie  afterwards 
returned  to  the  port  of  LonJon,  and  immediately  there- 
upon Hubbard  obtained  a  new  regifter.     It  was  further 
found  that  no  transfer  of  property  in  the  (hip  or  any  par^ 
thereof  appeared  in  any  document  (tf  the  cuftom-houfe 
at  Nemfcafik^pofhTynef  either  to  Jobnftoney  or  to  Hub' 
hard.    That  no  indorfi^ment  of  transfer  was  ever  made 
to  Johnftone  on  the  certificate  of  the  (hip's  regiilryi  and 
that  Tio  demand  of  the  (hip  was  ever  made  on  Hubbard* 
And  if  upon  the  whole  matters  it  (hould  appear  to  the 
Court  that  Hubbard  was  in  conftru£lion  of  law  guilty  of 
the  premifes,  then  they  a(refled  the  PlaintiflF's  damages 
at  581/.  iiA  %d.f  which  was  one-fixth  part  of  the  net 
proceeds  of  the  fale  to  Brown  and  Co.     Upon  this  (ind« 
ingy  the  Court  of  King's  Bench,  after  two  arguments, 
gave  judgment  for  the  PlaintiflF  below.    The  Plaintiff 
in  this  Court  al&gned  for  error,  that  by  the  record  it 
appeared  that  Hubbard  had  a  good  title  to  the  (hip,  by 
the  aflignment  and  regiftry  de  novo. 


i8lo. 
Hubbard 

V. 
JOHNSTOKB* 


•  Tn»  cafe  was  thrice  argued ;  firft  in  Trinity  term  1 807, 
by  W.  Seen  for  the  Plaintiff  in  error,  and  B.  Halt  for  the 
Defetfe^mt;  the  fecond  time  in  Michq^lnws  term  1807,  by 
Ricbardfon  fot  the  Plaintiff  in  error,  aiid  Park  for  the 
Defendant;   the  third  time  in  Trinity  term.  1809,  br 

N  a  •      -R.  Carf 
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1810.         J?.  Carr  for  the  Phindff  m  error,  and  Park  for  the  De^ 

r,     "  fendant  in  error. 

Hubbard 

r.  The  very  able  difcuflion    upon  the  firft   ailgumcnt, 

Johnstone,     ^^j^.^  took  place  before  the   period  when  the  prefent 
reporter  began  to  take  notes  in  this  court,  is  already  in 
print.     Upon  the  fecond  and  third  arguments,  for  the 
plaintiff  in  error,  five  points  were  contended.     Firft, 
that  upon  the  fale  of  the  entire  property  in  a  (hip  to  an 
'Owner  in  another  port,  a  regiftration  denovoyir^s  the 
appropriate  mode  of  completing  and  recording  the  pur- 
chafe.    Secondly,    that  the  ftat.  34.  G.  3.  r»  68.  /  16., 
.was  applicable  only  to  the  cafe  of  a  fale  of  ihare   or 
Jhares,  not  of  the  entire  property  in  a  (hip.    Thirdly, 
that  fuppofing  the   provifions  of  the   16th  fe£lion  ap- 
ply to  die  total  alienation  of  a  (hip,  yet  they  did  not 
require  that  a  (hip,  fold  while  at  fea,  fhould  return  to  her 
original  port  of  regiftration,  for  the  purpofe  of  complet. 
ing  the  transfer;   but  they  applied  only  to  the  cafe 
where  the  (hip  being  fold  while  at  fea,  was  deftined  to 
xettim  to  her  original  port;  fo  that  the  Ihipi  being  fold 
at  fea,  might,  if  the  purpofes  of  her  new  owner  made  it 
convenient,    proceed   to  her  port    of    regiftration    de 
^ovOf  without  returning    to  her  original  port;   which 
pbfition,   upon  the     third  argument,   was    faid  to  be 
diftinftly   recognized    by    the   34  6.  3.    r.  68.  yi  a2. 
Fourthly,  that  the  fixteenth  fetlion    did    not  require 
that  the  purchafer,  upon  the  fale  of  an  entire  (hip  while 
at  fea,  and  not  deftined  to  return  to  the  fame   port^ 
Ihould  fend  a  copy  of  the  bill  of  fale  to  the  port  of  her 
original  regiftration ;   and  5thly,  if  the  1 6th  fe£iion  did 
require  fuch  copy  to  be  fent,  yet  that  the  omiffion  to  fend 
it  did  not  vacate  the  fale  as  between  the  vendor  and  thoTe 
claiming  under  him,  and  the  vendee.     The  purchafer 
Jiaving  necefiarily  produced  to  the  officer  of  the  cuftonis 
in  the  port  of  London^  where  he  refided,   the  bill  of  fale 
cf  tbe  (hip  to  himfelf,  baviiig  delivered  up  the  original 
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certificate  of  regifter  to  be  cancelledj  having  taken  a  new 
oath,  that  he  himfelf,  a  Britijb  fubjed,  was  fole  owner, 
and  having,  after  a  furvey  taken  to  afcertain  that 
the  ihip  was  Britijb,  built,  entered  into  a  bond  not 
to  lend  or  part  with  the  certificate  of  regiftry  thus  ob* 
tained,  he'  had,  by  obtaining  a  regiftration  de  novo,  fully 
fatisfiedj  as  Y^ell  the  ena£lments,  as  the  policy,  of  the 
feveral  regifter  afts.  It  is  neceffary  to  take  a  review  of* 
the  feveral  ftatutes,  and  confider  their  object.  By  the 
ftatute  7  &  8  W^.  3.  r.  2t.  /  17.  "  for  a  more  effcftual 
•^  prevention  of  frauds  which  might  be  ufed  to  elude 
*'  the  intention  of  that  ad,  by  colouring  foreign  fhips 
**  under  EngliJB  names,'^  it  was  enafted,  that  no  fhlp 
(houtd  be  deemed  or  pafs  as  a  ihip  of  the  built  of  Eng-' 
landy  &C.9  or  any  of  the  plantations  in  America^  fo  as 
to  be  qualified  to  trade  to,  from,  or  in  any  of  the  faid 
phnutions,  until  the  perfon  claiming  property  in  fuch  , 
fliip  ihould  regifter  the  fame,  a»  fblloweth,  viz.  if  the 
(hip  at  the  time  of  fuch  regifter,  doth  belong  to  any 
port  in  England^  fai^f.,  then  proof  fhall  be  made  upon 
oath  of  one  or  more  owners  before  the  collefkor  and 
comptroller  of  the  cuftoms  in  fuch  port ;  which  oath, 
by  feftion  18,  being  atteffed  by  the  officer  who  admi- 
niftered  the  fame,  under  his  hand  and  feal,  ihall,  after 
being  regiftered  by  him,  be  delivered  to  the  mafter  of 
Ae  (hip,  for  the  fecurity  of  her  navigation  ;  a  duplicate 
of  which  regifter  fliall  immediately  be  tranfmitted  to 
the  commiflioners  of  Ihs  majefty^  cuftoms  in  the  port 
of  London^  in  order  to  be  entered  in  a  general  regifter 
there  to  be  kept  for  that  purpofe  j  with  penalty  upon  any 
ihip  trading  to,  from,  or  in  the  plantations  in  America^ 
and  not  having  made  proof  of  her  built  and  property,  as 
here  direfked,  that  (he  ftiall  be.liable  to  fuch  profecution 
and  forfeiture  as  any  foreign  (hip  would,  for  trading 
vith  thefe  plantations,  by  that  law  be  liable  to.  Although 
t{u6  ftatute  apjj^lied  only  to  (hips  in^the  colonial  trade^  yei 
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x8io.  It  was,  by  the  ftatute  26  G.  3.  c.6q.  /  3.  extended  to 

J.    \   '       ^^  Britifli  built  fhips  exceeding   15  tons,  with  certain 
V.  exceptions,  and  in  all  its  parts,  wherein  it  is  not  thereby 

JoHMSTOHB.  exprefsly  altered,  it  ftill  continues  in  force.  Thefe  fta- 
tutes  therefore  are  together  to  be  fo  conftrued,  as  if 
the  ena£lmcnts  of  the  latter  had  been  ociginally  contained 
•  in  the  former.  The  firft  a£l  does  not  in  exprefs  words 
dire£l  what  (hall  be  done  m  the  cafe  of  a  change  of 
the  entire  property  in  the  fame  port :  but  it  follows  by 
necefTary  inference,  that  each  fucceflive  proprietor  (hall 
take  the  oath  thereby  prefcribed.  In  the  cafe  of  a  'trans« 
fer  of  property  to  another  port,  it  is  required  by  the 
2 1  ft  fedion  that  there  fliall  be  a  regiftration  di  twvo^  and 
that  the  former  certificate  (hall  be  delivered  up  to  be 
cancelled,  and  in  cafe  there  be  any  alteration  of  property 
^  in  the'  fame  port,  by  the  fale  of  one  or  more  (hares  in 

any  (hip  after  the  regiftering  thereof,  that  fuch  (ale  (hall 
always  be  acknowledged  by  indorfement  on  the  certifi- 
cate of  the  regifter,  in  order  to  prove  that  the.  entire 
property  in  fuch  (hip  remabs  to  fome  of  the  fubjefU  if 
England.    This  is  in  eafe  of  the  owners.    The  transfer 
of  property  in  a  (hip  to  another  port:  may  be  made  in 
'    two  ways,   firft  by  an  o^oier  refident  in  or  near  one 
port,  felling  to  an  owner  refident  in  or  near  another 
.  port)  fecondly,  by  the  owner  changing. his  re(idence 
from  one  port  to  another,  and  bringing  his  (hip  with 
him  ;  neither  of  the  two  cafes  in  which  the  legiflature 
'  have  exprefsly   direfted  a  regiftration  de  novo^  viz.  a 

ch«inge  of  the  fliip's  name,  and  a  transfer  of  the  (hip  to 
another  port,  nccelTarily  implies  a  change  in  the  pro- 
perty. The  transfer  in  the  fame  port,  which  is  to  be 
evidenced  by  indorfement,  does  not  refer  to  the  local 
fituation  ^  the  ihip  ;  (if  it  did,  there  could  be  np  fuch 
thing  as  a  transfer  of  property  in  the  fame  port,)  but  it 
means  the  relation  of  the  two  owners  to  the  fame  port.. 
It  means  z  contnidiftin£lion  between  a  transfer  which. 
XJ.     ,'  will 
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YtHI,  and  one  \i^ch  will  not^  change  th^  domicile  of  the 
&ip.  Thefe  two  exprei&ons  do  ntft»  as  the  Court  be* 
low  thought  they  did,  comprehend  the  transfer,  of  pro- 
perty that  might  be  made  in  every  poffible  local  fitua- 
tioa  of  the  fliip,  whether  in  port  or  at  fea ;  the  phrafe 
of  akeration  of  property  in  the  fame  port  is  reftridied  to 
fttch  a  transfer  as  does  not  change  the  domicile  of  the 
fliip.  The  fubftituted  regiftry  by  indorfement,  does  not 
therefore  a|>ply  to  the  prefent  cafe,  of  a  transfer  of  a 
fliip  at  fea,  never  intended  to  return  to  the  fame  port, 
The  diftin£kion  taken,  by  the  (tatute  of  ^.3.,  be-> 
tween  indori^ment  on  the  certificate  of  regi^ry,  and 
^egiftration  di  nove^  has  been  recognized  and  p6rfued  by 
all  the  fubfequent  ftatutes.  In  the  prefent  cafe  there  is 
not  only  a  transfer  of  property^  but  alfo  a  transfer  to 
another  port ;  therefore  whether  this  had  been  a  fale  of 
ihe  whole  intereft  or  of  a  part  only,  the  change  of 
port  would  have  required  a  regiftration  de  novo.  The 
ilatute  26  G.  3^.  c,  60.,  ennfls  various  alterations  in  the 
law.  Much  flrefs  has  been  laid  on  the  circumilance 
that  this  is  an  a£t  for  altering  and  amending  tlie  former, 
and  alfo  for  extending  it  to  other  fiiips.  The  4th 
fe&ion  requires  that  no  regiftry  fliall  be  made  but  at 
the  port  to  which  the  vciTel  belongs.  It  is  argued  from 
thisj  that  no  regiftry  can  be  made  in  the  fliip's  new 
port-,  but  the  argument  would  extend  fo  far  as  to 
operate  as  a  complete  bar  of  any  ftiip  ever  changing  hes 
port  at  all.  The  5  th  fe£lion  defines  her  port  to  be 
that  *<  from  and  to  which  ftie  fliall  ufuaUy  trade  i"  bu' 
if  {he  is  fold  into  a  new  port,  her  ^ew  port  become^ 
that  to  which  (he  fhall  ufually  trade.  The  fe£bions 
€)f  10,  &  II,  repeal  the  former  oath,  and  give  on% 
much  more  full.  Seftion  12  direfts  a  furvey  of  the 
ihip  to  be  made  beifore  certificate  granted, ,  to  identify 
her,  and  afcertain  her  built :  thefe  are  amendments  of 
the  Ilatute  of  ^.3.     By  the  15th  fedlion,  the  owners 
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are  required  to  give  a  bond  conditioned  that  the  cerdfi* 
cate  (hall  not  be  fold,  lent,  or  otherwife  difpofed  of,  and 
ihall  be  iblely  ufed  for  the  fenrice  of  the  (hip  for  which 
it  was  granted  I  and  that  in  cafe  the  (hip  (hall  be  loft* 
taken  by  the  enemy,  burnt,  or  broken  up,  or  otherwife 
prevented  from  returning  to  the  port  to  which  (he  be- 
longs, the  certificate,  if  preferved,  (hall  be  delivered  tip 
to  the  officers  of  the  cuftoms  i  and  that  if  any  foreigner 
(hall  purchafe,  or  otherwife  become  entitled  to  any  in* 
tereft  in  fuch  Ihip,  the  certificate  (hall  be  delivered  up 
in  order  to  be  cancelled.  This  fe£Hon,  taken  with  the^ 
ftatute  of  WilHarHi  clearly  (hews  that  there  mnft  be  a 
regiftration  de  novo  when  the  domicile  of  the  (hip  is 
altered.  The  whole  tenor  indeed  of  the  regulations 
contained  in  the  firft  fifteen  feftions  evidently  (hews 
that  they  are  intended  to  be  complied  with  by  the 
owner  of  the  (hip  for  the  time  being,  and  the  univerfal 
pra£lice  of  the  port  officers  has  been  according  to  this 
idea.  If  the  entire  intereft  may  pafs,  as  will  be  con*  - 
tended,  without  regiftration  de  novOi  the  government 
is  deprived  of  all  thefe  fecuritie]^  for  the  owner  'being 
hot  a  foreigner  ;  without  it,  there  will  be  neither  oath, 
nor  furvey,  nor  bond  ;  for  it  cannot  be  contended  that 
if  the  property  is  transferred,  the  former  obpgor,  who 
has  difcharged  his  duty  while  owner,  will  be  ftill  liable 
on  his  bond  for  the  aft  of  the  affignee.  \^MansfieldCh 
Though  it  could  not  be  meant  that  the  bond  (bould  ope- 
rate after  a  new  bond  was  given,  "it  is  not  inconfiftent 
that  it  (hould  be  in  force  until  a  new  bond  was  fubfti- 
tuted.]  It  would  be  hard  that  the  obligor  (hould  be 
liable  on  his  bond,  after  he  had  ceafed  to  have  a  controul 
'over  the  (hip.  But  with  a  regiftration  de  novo  the 
government  has  abundant  fecurity  that  the  (hip-owner 
muft  comply  with  the  requifitions  of  the  afts,  and  no 
other  fecurity  needs  to  be  added.  The  fixteenth  feftion 
of  the  a6  Cf .  3.  begins  like  a  new  aft  of  parliament,  re- 
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citing  that  <<  the  pToriGdnstoucfaing  the  indorfementim 
<<  cemfipates  of  regiftry^  in  cafe  of  any:  alteration  of  the 
<<  pnqperty  in  any  ihip  or  veflel  in  the  fame  port,  had 
<<  been  fQimd  infiifficient/'  clearly  making  a  diftinflioa 
between  the  cafe  of  a  transfer  of  the  property  in  the  fame 
port  and  in  any  other  port,  without  adverting  to  the 
circumftance  whether  the  ihip  is  at  fea  or  in  port  at  the 
time  of  the  transfer ;  and  ena&s  that;  'mtjery  fitch  ca£e» 
meaning  an  alteration  of  propcurty  i;i  the  f^me  port> 
befidea  the  indorfement  before  reqmred,  there  ihail  be 
indorfed  on  the  certificate  of  regtftry,  the  name  and 
place  of  abode  of  the  purchafer  and  Jiis  principals 
or  partners,  and  the  purcl^er  or  hia  agent  fhall  aUb 
deliver  a  copy  of  fuch  indorfement  to  the  perfon  author 
rized  to  make  regiftry  and  grant  certificates  of  re* 
gtftry,  who  is  thereby  required  to  caufe  an  entry  thereof 
to  be  indorfed  on  the  affidavit  on  which  the  original 
certificate  of  regiftry  was  obtained,  and  to  make  a  me- 
morandum  thereof  in  the  hook  of  regiftry  thereby  di-i 
reAed  to  be  kept,  and  to  give  notice  thereof  to  the  cbm- 
mifliooers  of  the  cuftoms.  under  whom  he  ads. 
Notwithftanding  that  this  *preamble,  ufing  the  words  <*  in 
cafe  of  any  alteration  of  property  in  the  fame  portr^ 
fisems  to  embrace  rather  a  wider  fcope  than  the  aift  fac- 
tion of  the  7  &  8  W,  3.  c.  aa.  comprehends ;  yet  there  is 
ftrong  reafon  to  contend  that  the  efie£l  of  this  fe£Kon  is 
confined  to  thofe  cafes  only  which  were  comprifed  in 
that,  namely,  a  partial  transfer, of  property  in  the  fame 
port  ;  for  if  it  extends  to  the  fale  of  entire  interefts,  the 
legiilature  fail  of  their  obje£l,  by  not  obtaining  the  fecu* 
rity  of  an  oath  and  a  bond  from  the  new  owners*  This^ 
fecurity  is  lefs  neceiTary  upon  a  fale  of  a  part,  becaufe 
the  remaining  original  owners  are  ftiil  liable  on  their 
bond.  But  even  if  this  fe£lion  extends  to-  fales  of  the 
entire  intereft,  yet  it  applies  folely  to  the  cafe  where  hf 
^  fcMTiiier  4ft  w  indcrfew^nt  wa^  tQ  be  made  on  thq 
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certificate  of  regiftry^  yiz.  ati  alMiation  of  pfopeity  m 
the  fame  port :  it  do^s  not  extend,  as  the  Defendant  in 
error  mU  contend  it  does,  to  every  pofliUe  cafe  of  tnmf- 
fer  of  property*  It  does  not  at  all  touch  the  cafes  in 
which  a  regiftration  de  mw  is  requiGte :  it  lays,  in  every 
Jucb  cafe,  not  in  every  cafew  The  Court  will  not  ftrain 
their  faculties  to  extend  vAaX  is  caUed  the  policy  of  the 
a^,  by  adding  new  requifitions  which  are  not  exprefled 
in  the  wBtf  efpecially  in  one  which  introduced  fuch  im« 
portant  ^differences  into  the  law  as  it  before  ftooid  on  this 
fubje6L  If  then  the  law  were  now  fuch  as  it  vras  after  the 
pafling  of  the  36  G.  3.,  the  Plaintiff  in  error  has  omitted 
nothing  which  was  required  by  that  and  the  former  z&* 
Then  comes  the  34  .G.  3.  r.  68.,  the  fifteenth  and  fix- 
tcenth  feAions  of  which  do  not  apply  to  a  cafe  like  lhi$» 
where  a  regiftration  de  nwo  is  required,  thaCis,  a  cafe  in 
^hich  the  (hip's  domicile  is  changed.  The  15th  fe^ion 
recites,  *'  that  by  the  laws  then  in  force,  upon  ^ny  al- 
<f  .leration  of  property  of  any  ibtp  in  the  fame  port  to 
«f  which  flie  belongs,  an  indorfement  on  the  certificate 
V  of  regiftry  is  required  to  be  made***  This  has  been 
aelied  pn,  to  Ihew  that  the  provifions  of  that  fe£lioii  were 
intended  to  embrace  every  poffiUe  alteration  of  proper- 
ty, but  it  refers  to  the  pre-exifting  ftatutes  of  JF.  3.  and 
26  Geo*  3.,  and  therefore  was  not  defigned  to  extend 
more  widely  than  they  did  ^  and  the  latter,  though  the 
words  are  loofe,  muft,  like  the  former,  be  reftrided  to  the 
&le  of  a  partial  intereft,  or  otherwife  (ales  of  the  entire 
property  would  evade  the  intent  of  the  ftatute.  This 
15  th  fefbion  then  prefcribes  a  particular  form  to  be  pur* 
filed  xvifucb  indorfement,  and  ena£ts,  that  it  (hall  be  figned 
by  the  perfon  transferring,  and  that  a  copy  of  fuch  in- 
dorfement (hall  be  delivered  to  the  perfons  authorized  to 
make  regiftry,  otherwife  fuch  fale,  or  contrad,  or  agree, 
inent  for  the  fale  thereof,  (hall  be  utterly  noil  and  void. 
It  then  proceeds  to  dire£^  that  the  officer  ftiall  caufe  an 
^-  -  entry 
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f&try  of  ibe  copy  of  fueh  indorfement  to  be  indorfed  on 
the  oath  on  which  the  of  igbal  certificate  oETesiftry  was 
obtaiaedy  and  Ihall  make  a  memorandttm  thereof  in  the 
book  of  regiftry*  and  forthwith  give  notice  thereof  to  the 
commifltoners  of  the  cuftoms.  This  ena^ment  tn  words 
applies  only  to  the  fame  cafe  to  which  the  fixteenth  fee** 
tkm  of  the  preceding  9&  applied,  an  akeration  of  property? 
in  the  fame  port ;  and  the  only  difference  between  the 
two  ftatutes,  in  this  part,  is,  thac  whereas  under  th« 
farmer  z€t  it  was  c^n  for  the  purchafer  to  exprefs  the 
Indorfement  in  fuch  language  as  he  plea&d,  this  a£b  pre- 
icribes  a  (et  form.  It  is  obfervable  that  this  claufe  can« 
not  apply  to  any  cafe  where  thece  is  to  be  a  regiftratib« 
Jt  nawi  for  there,  a  new  affidavit  is  made ;  but  this  in«» 
dorfement  is  to  b^  made  on  the  original  affidavit,  wheteaas 
upon  a  (alej  whereby  the  fhip  changes  her  port,  andob>« 
tains,  as  ihe  mnft,  or  at  leaft  may  obtain,  a  vegiftratiooe 
de  novo,  the  original  certificate  of  regiftry  being  there-  - 
upon  given  up  to  be  cancelled,  the  original  affidavit 
becomes  an  ufelefs  inftrument*  And  to  what  purpofe 
IbooU  thef  e  indorfements  be  afterwards  made  thereon  i- 
Bnt  in  the  cafe  of  a  transfer  in  the  fame  port,  dieie  in» 
dor&ments  are  ufeful  and  operative.  If  then  in  the.on» 
<a£?  the  compliance  with  thefe  requifitions  would  be  nu. 
gatory,  in  the  other  operative  and  ufeful,  it  is  a  ftrong 
argument  that  die  legillature  intended  to  confine  them: 
to  the  cafe  in  which  they  would  be  ufeful,  that  is,  to  the 
cafe  of  a  transfer  where  the  ihip  does  not  change  her  do^ 
micile.  If  then  any  enaAment  be  at  all  found  refpe^b* 
ing^  the  transfer  of  the  entire  property  in  a  veflel,  made 
at  a  dnie  when  ihe  is  not  in  the  port  to  which  fiie  be<« 
longs,  it  muft  be  found  in  the  x6th  fe£kionof  the  346.3* 
whereby  itns  provided,  «  that  if  any  fhip  or  veflel  fliall 
h^  at  fea,  or  abfent  from  the  port  to  which  flie  belongs^ 
at  the  time  wh^n  fuch  alteration  in  the  froperty  tbereoi 
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(ball  be  made  as  afdrefMy  fo-  that  an  indoifement  (a)  ttt 
/iS^  certificate  cannot  be  immediately  made,  the  fale,  or 
coatrad)  or  agreement  for  the  fale  thereof,  fhall,  notwith* 
ftanding,  be  mode  by  a  bill  of  lale,  or  other  inftmment 
in  writing  as  before  dire^ed,  and  a  copy  of  fuch  bill  of 
&le,  or  other  inftrument  in  writing,  fiiaU  be  delhrered, 
and  an  entry  thereof  (hall  he  indorfed  on  the  oath  or  affi- 
daTit^  and  a  memorandi^n  thereof  fhaU  h^  made  in  the 
book  of  regifters^  and  notice  of  the  (ame  (hall  be  given 
to  the  commii&oners  of  the  ciiftoms,  in  the  manner 
thereinbefore  direAed  \  and  within  ten  days  after  fuch 
ihip  or  veiTel  (hail  return  to  the  port  to  which  ihe  be* 
longs,  an  indorfement  (hall  be  made  and  figned  by  the 
^hner  or  oiwners^  or  fome  perfon  legally  authorised  for 
diat  ptiirpofe  by  him,  her,  or  them,  and  a  copy  thereof 
flisdl  be  delivered  in  manner  thereinbefore  mentioned, 
•Aerwife  fuch  bill  of  fale,  or  contra£^»  or  agreement  for 
iale  thereof^  (hall  be  utterly  null  and  void,  to  all  mtente 
and  purpofe^  whatfoever,  and  entry  thereof  (hall  be  in- 
dorfed,  and  a  memorandum  thereof  made  in  the  manner 
ffaereinbefore  dire£ied/'  It  is  faid,  that  the  provifions 
of  the  15th  and  of  this  fe£lion>  direfting  what  (hall  be 
4one  when  a  (hip  is  fold  in  port>  and  what  when  a  (hip 
is  fold  at  fea»  comprehend  all  the  poflible  qifes  of  tranf-* 
fers  of  property  \  but  the  idth  feftion  is  merdy  a  pro^ 
¥ifo  attached  to  the  former  feAion,  and  regulating  what 
(hall  be  done  in  fuch  cafes  where  the  dirediona  of  th^ 
preceding  fe£kion  cannot  be  literally  and  immediately 
complied  with,  its  operation  is  reftridied  therefore  to  the 
transfer  of  property  in  a  (hip  in  the  fame  port,  when  the 
fiiip  itfelf  happens  to  be  at  fea.  It  is  contended  by  the 
Defendant  in  error,  that  in  order  to  make  a  valid  fale  of 
a  (hip  at  fea,  in  compliance  widi  this  fe£iion,  (he  muft 
^  ^  events  return  to  the  port  to  which  (he  originally 
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I)dooged.  It  is  impolEble  that  the  legiflature  coald  ever 
have  contemplated  a  proviHon  fo  abfurd  and  fo  deftruc- 
tlve  to  the  commercial  interefts  of  the  country.  A  very 
great  trade  is  now  carried  on  in  Pulopenang^  and  other  JoimsTOHSt 
parts  of  Jifta^  and  in  Prince  Edward's  I/Iand,  and  other 
our  colonies  in  jtmerica,  in  building  (hips,  which  are 
fent  hither  with  their  firft  cargo^  and  here  fold.  Under 
the  conflru£lion  contended  for,  it  would  be  necefiary  to 
fend  them  back  thither,  in  order  to  indorfe  the  fale 
diere  upon  the  certificate  of  regiftry,  for  the  z€L  ex*  ^ 
tends  to  all  ports  of  the  King's  dominions*  £  At  the  clofe 
of  the  fecond  argument,  the  Court  expreiTed  their  decided 
opinion  that  it  was  not  requifite,  for  the  purpofe  of  com- 
pleting the  transfer  of  a  {hip  fold  at  fea,  that  the  (Iiip  itfelf 
ihould  return  to  the  port  of  her  original  regiftration.] 
Neither  was  it  neceflary  for  the  purchafer  to  tranfmit 
to  the  o£Ecer  at  NenvcaftU  a  copy  of  the  bill  of  fale,  be- 
cauCe  this  was  a  transfer  of  the  entire  intereft  in  the  ihip 
<to  another  port,  a  cafe  in  which  regiftration  de  novo  is  the 
appropriate  mode  of  perfe£Ung  and  recording  the  trans* 
fer.  The  i^th  fedion  provides  for  the  like  transfers  of 
a  Ihip  at  fea^  for  which  the  fifteenth  provides  in  the  cafe 
of  a  ihip  in  port.  If  the  7  &  8  W.  3.  c. 21.  /.  ai.  and 
a6  G.  y  c  6on  f.  16.  apply  to  fates  of  partial  interefts 
only,  then  the  16th  fe£lion  of  the  34  G.  3.  r.68.  muit 
Apply  to  partial  mterefts  alfo.  That  the  legiflature  have 
xecently  underftood  the  letter  part  of  that  fe£Uon  of 
the  ftatute  of  William  to  apply  only  to  the  fale  of  partial 
interefts,  clearly  appears  from  the  preamble  of  the  2X ft  ' 

fe£lion  4>f  34(7.3.^.^8.9  which  recites  the  ftatute  of 
W.  3>  as  enacting  that>  in  cafe  there  be  any  alteration  in 
property  in  the  fiime  port,  by  the  fale  of  one  or  more 
ihare  or  (hares  in  any  ihip,  after  regiftering  diereof,fttch 
iide  Aail  be  acknowledged  by  indorfement,  and  that  it  it 
expedient  to  authorize  the  iffuing  of  xegifters  Je  novo^  in 
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any  cafe  where  part  of  the  property  of  any  {hip  Stall  be 
fo  transferred,  if  the  owners  of  fuch  (hip,  whofe  property 
therein  has  not  been  fo  transferred^  fiiail  be  defirous  of 
having  the  (hip  regiftered  de  nov$  iiiftead  of  the  tndprfe* 
ment  on  the  old  regifter,  and  proceeds  to  ena£l  accord- 
ingly. This  preamble,  therefore,  almoft  in  terms  recites, 
that  the  ftat.  of  W*  applies  indorfement  to  the  fale  of 
partial  interefts  only,  and  goes  far  to  fhew  that  all  the 
claufes  fubfeqaent  to  and  built  on  the  ftat.  of  W^  3.  apply 
to  the  fale  of  partial  interefts  only,  and  not  to  the  fale  of 
the  entire  ihip.  £  At  the  clofe  of  the  fecond  argument, 
the  Court  intimated  their  decided  opinion,  that  the  i6th 
fe^lion  of  the  34  G.  3.  related  as  well  to  the  transfier 
of  the  entire  property  as  of  a  (hare  or  (bares  in  a  ihip.] 
It  is  not,  however,  neceflary  to  the  fuccefs  of  the 
Plaintiff  in  error  to  evince  that,  upon  a  fale  of  the  entire 
fliip  in  the  fame  port,  regiftration  de  novo  is  neceflary, 
for  this  is  .the  cafe  of  the  transfer  of  a  fliip  at  fea  to  an- 
other port.  There  can,  however,  be  no  doubt,  b\it  that 
all  the  regulations  of  this  feftion  equally  are  confined  to 
the  cafe  where  a  fhip,  which  is  fold  at  fea,  is  intended  to 
return  to  the  port  fron^  which  (he  failed.  The  Coun 
has  already  fald,  that  it  a  {hip  is  built  at  Pulopenang  or 
N£ivfMmdland^  it  is  not  neceiiary  for  her  to  return  to  thst 
port  in  order  to  complete  the  formalities  of  a  fale.  And 
for  what  conceivable  purp<^e,  when  the  fliip  is  not  in* 
tended  to  return  to  the  fame  port,  are  all  thefe  indorfe- 
ments  to  be  made  ?  It  is  faid,  for  the  purpofb  of  tracing 
the  hiftory  of  the  fliip.  But  the  ftatute  no  where  faysi 
that  the  object  of  the  legiflature  is  to  trace  the  hiftory 
of  a  (hip :  the  ends  it  defignates  are,  the  preventing  fo- 
reign property,  in  (hips  enjoying  die  privileges  of  our 
flag,  from  being  mafqued  by  the  appearance  of  Britifh 
ownerfhip.  As  far  as  human  forefig^t  can  go,  though 
it  is.poflible  that  falfe  oaths  may  be  taken,  this  purpofe 

is 


IK  THE  Fiftieth  Tear  of  GEORGE  HI. 


m 


k  ttPe&ed  by  exhibiting  the  certificate  of  property  ob^ 
tained  in  erery  port  upon  oath.  But  it  is  not  true,  that 
any  chafm  would  be  created  in  the  hiftory'of  the  fhip  by 
reafon  of  her  not  tranfmitting  a  copy  of  the  bill  of  fak 
to  her  former  port.  The  35th  fedion  of  the  ftat. 
26  G.  3.  requires  the  o£Scers  of  the  out-ports  monthly 
to  tranfmit  to  the  commiffioners  of  the  cuftoms  in  Loft^ 
don,  a  true  and  eza£l  copy,  together  with  the  numb^ 
of  every  certificate  granted^  •  At  the  head  office,  there«> 
fore,  is  to  be  found  the  entire  hiftory  of  every  fliip,  the  . 
faiftory  of  diat  period  of  her  duration,  for  which  ihe  hat 
belonged  to  each  pOrt,  being  remitted  from  each  pioit 
refpedlively;  and  the  feveral  parts  being  conneded,  form 
the  entire  feries  of.  her  hiftory.  Her  identity  may  he 
fufficiently  traced  by  her  eza£l  admeafurement  and  de- 
fcriptxon.  The  226  fed.  of  the  ftat.  34  G.  3 .  is  a  complete 
legiflative  recognition  that,  in  the  cafes  where  a  regiftra* 
tion  de  novo  is  required,  (and  this  is  one  of  thofe  cafes,) 
a  fhip  needs  not  to  return  to  her  former  port,  for  it  re- 
cites that  Bntijb  (hips,  the  property  of  which  is  in  whok 
or  in  part  transferred  to  perfons  not  being  fubjefis  of 
his  majefty,  are  not  entitled  to  the  privileges  of  Briiijl^ 
(hips,  and  that  to  prevent  frauds  in  tl^e  employment  of 
fuch  (hips  as  Britijhy  contrary  to  the  intention  of  the 
laws  of  navigation,  they  are  now  by  law  required,  in 
certain  caf^s,  to  be  regiftered  de  novo,  for  which  purpofe 
it  is  necefTary  that  fuch  (hip  fliould  proceed  with  all  due 
diligence  to  the  port  to  which  (lie  belongs,  or  to  any  otht 
port  in  which  Jbe  may  he  legally  regifiered^  by  virtue-  of  the 
ftat.  26  G.  3.  in  order  to  be  regiftered  denovo,  and  then 
proceeds  in  fubftance  to  cnaft  that,  in  the  cafes  of  any 
fuch  transfer  of  property  while  the  (hip  is  upon  the'fea 
on  a  voyage  to  a  foreign  port,  or  while  (he  is  in  a  foreigrt 
port,  or  while  (he  is  on  a  fi(hing  voyage,  fo  foon  as  the 
mafter  is  made  privy  to  the  transfer,  the  fliip  fliall  int* 
mediately  complete  her  outward  voyage  and  delivery,  or 
--i  "her 
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Iier  delivery^  or  her  fifhing  voyage^  and  (hall  ihip  at  (uch 
foreign  port,  or  at  any. port  .iA/ her  dire£l  homeward 
Toyage  to  the  port  in  which  Ihe  may  be  fo  regiftered  de 
fwvo,  a  cargo  of  fuch  goods  as  may  legally  be  imported 
into  that  port ;  and  every  fuch  Teflel  ihall  be  regiftered 
Jf  novo  as  foon  as  (he  returns  to  the  port  of  his  majefty's 
dominions/to  which  (he  belongs,  or  to  any  other  fuch 
port  in  which  (he  may  l^Uy  be  regiftered  by  virtue  o£ 
lhe£udaa*  IMansfieldCh  That  feAion  enumerates 
and  provides  for  the  three  cafes,  where  a  (hip  is  going 
to  a  foreign  port,  is  in  a  foreign  port,  or  is  on  a  fi(hiDg 
voyage,  but  it  omits  a  fourth  cafe,  that  in  which  (he 
may  be  fold  while  (he  is  at  fea  on  her  homeward  voy- 
age :  it  certainly  deftroys  the  argument  that  in  all  cafes 
the  (hip  is  bound  to  return  to  the  port  to  which  (he  be* 
longs.  The  perfon  who  penned  that  i£k  undoubtedly 
had  it  his  contemplation  that,  by  the  exifting  laws,  the 
fliip  might  in  feme  cafes  be  fold  at  fea,  "and  a  regiftra- 
tion  de  novo  take  place  \  but  he  has  left  the  world  to 
guefs  what  thofe  cafes  are,  for  not  a  word  in  any  one 
a&  ftates  in  what  cafe^  (liips  are  to  be  regiftered  de  novCf 
except  the  provi(ions  in  the  ftatute  of  W.  3.]]  The 
cafes  in  which  regiftration  de  tiovo  is  proper,  are  thofe 
where  the  (hip  does  not  intend,  (and  if  (he  does  not  in- 
tend, it  is  admitted  (he  is  not  compelled,)  to  return  to 
her  original  port,  and  in  which  (he  therefore  Is  not 
bound  to  obferve  the  requifition  of  making  an  indorfe^ 
ment  within  ten  days  after  her  return.  The  laft  queftion 
is,  fuppofing  that  the  i6th  fe^ion  requires,  in  cafe  of  the 
(ale  of  a  (hip  abfent  from  her  port,  that  although  (he  does 
not  intend  to  return  to  the  fame  port,  a  copy  of  the  bill 
of  fale  (hall  heverthelefs  be  delivered  to  the  o(Ecer  at 
her  former  port,  whether  it  alfo  annuls  the  fale  in 
confequencc  of  the  npn-compliance  with  that  requifition* 
Tbe  fixteenth  fedion  diredts,  that  if  any  (hip  (hall  be 
at  fea  when  fuch  alteration  in  the  property  thereof  (hall 
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U  made^  th^^clbaU  iiofewgithflanding  be  made  by  fuch  ,       iSio. 

biUof  (ak,  an4  a  jcppy  ^  fuch  bill  of  (ale  fhall  be       ^^3"^^^""^ 

deliveip^d^  if  it  had  .been  intended  that  the  failure  to  v. 

deliver  a  copy  {hoiild  avoid  the  falei  the  zCt  would  have     Joh«»toiik. 

faid  fo  immediately  in  this  place,  becaufe  as  well  the 

common  rules  ^of  juftice  and  common  fenfe^  as  the 

deciCons  of  the  Courts,  Ratchford  v*  Meadows^   2  Efp. 

N.P.  Rjp.  59.,  and  other  cafes,  evince  that  a  fale  is 

not  avoi<ied  by  the  lailure  or  negle£k  of  the  officers  of  th|» 

crown,  arid  the  cfelivery  o^  tke  copy  is  the  only  adi  direAed 

to  be  done  by  the  purchafer  while  the  (hip  continues  at 

fea;  but^e  fe^lion  proceeds  in  the  fame  breath  to  direft 

that  an  entry  thereof  (hall  be  indorfed  on  the  oath,  and  a 

memorandum  thereof  made  in  the  book  of  regifters,  and 

notice  thereof  given  to  the  commiflioiiers  of  the  cuftoms, 

a£l$  Which  are  all'  of.  them  to  be  doile  by   the  officers. 

Then  comes  a  paufe,   fucceeded  by  ail  entirely  new  part 

of  the  fe£lion,  dire^ing  what  Ihall  be  done  within  ten 

days  after  the  fhip's  return,   othetwife  fuch  bill  of  fale 

fiiall  be  litterly  null  and  void : .  thefe  words  are  applicable 

to  a  failure  to  comply  with  thefe  laft  requisitions  of  the 

ftatute  orily,  which  are  to  be  performed  after  the  fliip 

returns  to  port,  and  are  not  applicable  to  an  omifHon  to 

fend  the  copy  of  the  bill   of  fale ;  in  order  to  reach 

which,  the  vacatUig  claufe  muft  overleap  the  enumeration 

of  the  other  zBi%  which  are  to  be  done  by  the  o£5cers  ( 

whereas  if  it  applies  to  the  omifiion  to  fend   the  copy, 

all  rules  of  grammatical   conftrudiion  demand  that  it 

fiiould  likewife  apply  to  the  omiffioil  of  tbofe  a&s,  to 

which  it  decidedly  does  not  apply. 

Arguments  for  the  Defendant  in  error.i^— The  great 
fallacy  lies  in  urging  the  Court  to  decide  upon  the  ftri^ 
letter  of  thefe  mmierous  and  intricate  a£ls,  without  con- 
fidering  them  as  >rhat  they  truly  are,  remedial  ads^ 
ibe  policy  whereof  the  (Jourts  will  do  all  they  can  to 
efieftuate.  The  35th  fefiicrn  of  26  G.  3.  affords  ibe 
Voi..in.,  O  ftrbng^ 
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ftrongeft  argamenC  to  prore  diat  it  vat  die  intnidoii  of 
the  legtflature  to  create  the  meaaa  of  tracing  die  ISfUxj 
of  every  (hip  from  her  cradle  td  die  grare.    le  may  be 
admitted  that  the  ultimate  end  is  dieexdufion  of  fereign 
owners,  but  this  is  the  mode  by  whkh  they  have  deter- 
mined to  efleSuate  that  exclufion.    In  it  Fe/.Jim. 621. 
Mejldir  Y.  GilUfpie^  Lord  BUhn^  Chancetlor,  affiftedby 
XSrant,  Mailer  of  die  Rolk,  has  deliTered  an  opinion 
upon  the"  policy  of  Uiefe  ads.    There,  the  purchafer 
carried  the  bill  of  (ale  to  the  port  to  vhich  the  (hip 
belonged,  witlun  die  ten  days :  but  the  feller  frauda- 
lently  kept  out  of  die  vay,  whereby,  and  by  die  inter* 
Tendon  of  Chrtfimas  day  ahd  fereral  holidays  at  die 
cuftom-houfe,  die  purchafer  was  prevented  from  perfef^* 
ing  the  fale  within  the  dme  prefcribed.    Yet  even  diere 
die  Mafter  of  the  Rolls  «  doubted  whether  there  were  any 
^  admil&ble  evidence  of  die  agreement  to  purcfaafe,except 
<<  that  very  bill  of  fale,  which  was  to  all  intents  and  pur* 
^*  pofes  void  and  nulL   It  was  to  be  confidered,**  he  faid, 
^<  that  this  ad  was  framed,  not  for  the  purpofe  of  afcer- 
<<  taming  the  rights  of  parties  againft  each  other,  or  pro- 
**  te&ing  them  from  fraud,  but  with  the  view  to  a  great 
^<  purpofe  of  public  policy }  and  the  ad  in  all  its  pro- 
<'  vifions  compels  diem  to  obfenre  regulations,  not  in 
•*  any  degree  requiCte  for  their  own  private  intereftsi 
^f  in  order  to  accomplifli  di^  ends  of  die  a£^s.     It  may 
f<  be  fald,  the  legiflature  having  propofed  their  objeds 
<<  prc^ofed  die  o^y  means  by  which  that  obje£l  was 
*<  to  be  fecured  \  judging  of  the  propriety  of  enforcing 
^<  that  obj[e£tj  and  by  fuch  means ;  embracing  that  ob- 
<c  je£b,  and  prefcribing  thofe  means,  whatever  incon* 
*'  venicnce  might  refult  to  private  individuals.     The 
<f  harOinefs  therefore  in  particul^  inftances  ia  not  to  be 
'<  taken   into  con£deration .:   die  ohje£t  being  not  tQ 
f'  provide  for  the  interefts  of  parties,  as  agaioft  each 
^  odier,  but  at  all  events  tp  obtain  diat  great  objed  of 
♦7  "public 
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<*  public  policy  |  to  yihich  it  might  be  tbougbt  right  tQ 
^  facrifice  indxTidual  convenience  and  juftice>  according 
<<  to  ovdtaary  rules."  Lord  Eldon^  Chancellor,  (ays,  in 
the  fame  cafe,  that  <'  the  object  of  thefe  acts  being,  that 
<'  tthme  ihould  be  a  public  re^ftry,  acceflible,  of  the 
^  ownerfhip  of  all  veflels  navigating  to  and  from  the 
^  Britj/h  dominions,  the  legiflature  had  declared  that 
<*  this  obje£l  ihould  be  fecured  by  a  bill  of  fale,  that 
**  ihould  be  fuch  in  the  form  and  contents,  as  to  mani* 
'<  feft  all  the  circumftances  neceflary  to  fecure  the  know* 
**  ledge,  who  were  the  owners  from  time  to  time,  by  which 
<^  the  hiftory  of  the  (hip,  from  the  moment  fte  was 
«  built,  might  be  purfued/'  At  Newcq/lle  the  complete 
luftory  of  diis  (hip  may  be  traced  down  to  her  transfer  to 
Heatb  (tf),  but  no  further.  In  Reeves  Law  ofSUppifig^ 
(2  edit.  473.,  I  edit  501.)  Macneafs  cafe,  the  opinion 
of  Lord  Prefident  Cmnden  is  very  important,  in  anfwer 
to  the  argument  of  the  Plaintiff  in  error,  which  has  in* 
geniottfly  been  direAed  to  tie  down  the  attention  of  the 
Court  to  the  queftion  of  fraud  between  individuals 
Lord  Camden  there  confidering  that  the  ftatute  of  TFxf- 
Isam  had  direded,  that  in  the  cafes  of  change,  whether 
of  the  name  or  of  the  property  of  a  (hip  in  another 
port^  it  (hould  be  regiftered  de  navo^  points  out  how 
obnoxious  to  frauds,  and  how  perfe£ty  inefficacious  for 
the  purpofes  intended,  this  regulation  was,  he  exprefles 
his  opinion  that  the  26th  Geo.  3.  was  to  be  couifarued  as 
a  remedial  aft,  and  he  lays  down  the  rule  that  «  where 
^*  property  of  a  ibip  is  transferred  in  another  port,  (he 
<^  muft  with  all  diligence  proceed  to  the  proper  port 
*<  vrhere  (he  may  be  regiftered :  this  port  muft  be  that 
«<  pf  which  (he  is,  as  it  were,-  an  inhabitant.  This  cir- 
»  cumftance  is  a  part  of  the  certificate,  is  a  part  of  the 

(if)  Tbe  transfer  to  Heath  did     did ;  it  may  be  feen  xo  HioSb 
won  appear  on  tbis  fpecu!  Ter-     v.  Hubbard,  4  Bqfit  ixo. 
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'<  datKsi  and  is  eflentially  neceflary  to  the  regiftry." 
In  {z€t  the  officers  of  the  cuftom-houfe  hare  (hamefully 
tiolated  the  law  of  the  land,  by  haUtually  granting  re- 
giftration  de  novo  in  the  cafes  of  entire  fales  in  the  fame 
port.  There  is  only  one  cafe  in  which  regifttation 
Je  mvoit  allowable  on  a  fale  in  the  fame  port,  and  that 
iS)  where  new  part-owners  are  thruft  in  upon  a  former 
one,  and  then  if  he  chufes  it,  he  may  obtain  a  regiftra- 
tton  de  novOf  tsT  exprrffio  unius  eft  exelufio  altemii*  Lord 
Camden  fays  that  <*  the  ftatute  of  Jf^  3.  did  not  point 
«  out  the  particular  port  where  a  (hip  fliould  be  regif- 
<<  tered,  the  confequence  of  that  want  of  provifion  in 
<^  the  a^,  had  been  the  multitude  of  frauds  tliat  were 
«  then  continually  pradtifed  in  the  regiftry  of  {hips; 
<<  for  in  any  port  whaterer,  if  a  perfon  prefeuted  him- 
<<  felf,  and  took  the  oath  required  by  that  a£l,  he  was 
«  entitled  to  have  the  (hip  regiftered.  For  it  was  re* 
<<  markable  that  the  2€t  required  no  other  fecurity  than 
«  the  tranfient  oath,  as  he  called  it,  of  any  man  what* 
««  foever,  who  chofe  to  offer  himfeif,  and  who  the  next 
«  minute,  might  flip  away  and  never  be  heard  of  after- 
««  wards."  And  he  had  before  faid  that  «  if  it  fliould  be 
««  once  laid  down  that  fuch  a  (hip  might  regifter  in 
•<«  any  other  port  than  that  where  Ihe  was  firft  regiftered, 
<*  he  was  fatisfied  that  the  zfk  of  the  z6th  of  the  king, 
•«  which  he  faid  was  founded  upon  the  beft  principles, 
<(  and  was  wifely  and  fagacioufly  contrived  by  the 
<«  noble  perfon  who  was  the  author  of  it,  to  prevent  the 
<<  many  frauds  committed  under  the  zGt  of  king  JflU 
«  liamf  would  be  wholly  difappointed  of  its  effed." 
Why  ?  becaufe  this  Veffel  might  be  in  five  hundred 
diflerent  hands  between  the  time  of  her  leaving  Neto^ 
tajik  and  tlie  time  of  her  regiftration  in  the  port  of 
London^  and  nothing  of  that  would  appear  upon  either 
regifter  j  there  would  be  a  complete  break  and  chafm  in 
her  hiftory.    Lord  Camden  therefore  confidered  that  the 
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26  C  3.  had  in  every  cafe,  but  the  fingic  one  of  an         l8io. 
old  part  owner  defiling  it,  abrogated  the  right  permitted       1^     -      '^ 
by  the  ftatute  of  William^  to  take  out  a  regiftration  de  v. 

9WV0  upon  a  change  of  property*    If  the  government,  in     Johmstoih. 
order  to  afcertain  the  whole  maritime  force  of  the  king- 
dom, were  to  require  from  the  ports  a  return  of  all  the 
Slipping  thereto  belonging,  this  (hip  would  be  twice 
returned,  once  from  Ne^ucaftU^  evidenced  by  the  origin 
nal  legiftry  and  iudorfements,  and  again  from  Londmi 
evidenced  by  the  regiftration  de  mvo.    To  prevent  this, 
the  Plaintiff  in  error  (hould  have  gone  to  NewcaftU  with 
the  copy  of  his  bill  of  fale,  and  ihould  have   required 
an  entry  thereof  to  be  made  upon  the  copy  of  the 
affidavit  on  which  the  original  regiftry  was  obtaiped> 
and  alfo  to  be  made  in  the  original  regifter  books  there*    / 
Then  the  Commiflioner  at  Neweaftle  would  have  been 
able  to  return  that  the  fliip  had  at  that  period  ceafed 
to  bebng  to  their  port,  and  that  her  fubfequent  hiftory 
was  to  be  fought  in  London.  It  has  been  aiked  (by  ManS'^ 
field  C.  J.)  whether,  confiftently  with  the  doArine  of  the 
Defendant  in  error,  any  infurance  could  efie^ually  be 
-made  by  the  pur.^'.iafer,  after  his  purchaie,  upon  a  (hip 
bought  while  at  fea,  and   uninfured.    It  might}  two 
things  are  to.  be  done  to  perfe&  the  purchafe,  the  one 
mfianter^  no  time  is  given  (  in  Mofi  v.  Charnock^  2  Eafty 
405.  it  was  held  that  the  purchafer  c?nnot  take  a  reafon- 
able  time,  and  make  the  fale  good  by  relation.    This  i$ 
to  be  perfeAed  though  the  (hip  be  at  fea,  and  until  it  is 
done,  no  property  pafles.     The  other  is  to  be   done 
within  ten  days  after  the  (hip's  return ;  and  if  (he  be 
prevented  from  returning  by  the  a£t  of  god,  or  tb^ 
king's  enemies,  the  purchafer  has  a  legal  exci(fe  for  no| 
doing  that  which  was  to  be  done  after  her  return  \ 
and  the  omiffion  vA  that  cafe  would  not  fo  defeat  his 
title  as  that  he  could  not  recover  on  the  policy.    But  in 
^is  cafe  the  Plaintiff  in  error  never  did  that  which  be    ^ 
P  3  >^S^t 
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might  well  Have  done  while  the  (hip  was  at  fea,  he 
could  not  therefore  have  called  on  the  Court  to  decbie 
he  had  an  intereft  in  the  policy,  when  he  had  not  done 
that  which  was  neceflary  to  give  him  an  intereft.  In 
Hajton  V.  Jack/on^  8  Eajl^  5 1 1,  a  cafe  which  ui  circum- 
ftances  was  exa£lly  like  this,  Lawrence  ].  went  into  the 
hiftory  of  the  regifter  afts :  he  threw  regiftrathm  out 
of  the  queftion.  [Here  the  counfel  for  the  Defendant 
in  error  read  the  whole  judgment  of  Lawrence  J.  in  that 
cafe,  p.  522.]  It  is  not  competent  for  the  fliip  to  fend 
her  certificate  to  her  former  port  to  have  the  indorfo- 
ment  made  thereon,  without  going  herfelf.  By  thefe 
a£ts,  any  one  may  feize  her,  if  flie  is  found  without  a 
certificate,  and  it  is  true,  that  if  a  (hip  built  at  CaictdttOf 
be  fold  when  (he  is  within  twenty  leagues  of  Great 
Britain^  (he  mnft,  after  delivering  her  cargo,  letum  to 
Calcutta  for  the  purpofe  of  completing  the  transfer. 
iMansfield  C.  J.  Nothing  in  the  aQ  fays  it  (hall  be 
neceflary  fo  to  do,  and  to  be  fure  it  is  abfurd  to  fuppofe 
that  a  perfon  in  Eitrep^y  buying  a  (hip  built  in  .A^^  muft 
fend  her  back  thither  to  be  regiftered,  before  he  can 
have  any  property  in  her.  The  aad  {cGdon  of  34  G.  3. 
clearly  foppofes  cafes  in  which  (he  needs  not  to  return 
to  her  former  port,  although  it  feems  as  if  the  penner 
of  the  2&  had,  in  drawing  the  i6th  fedion,  fuppofed 
that  a  (hip  muft  in  all  cafes  return  to  her  former  port.} 
The  courts  have  leaned  towards  this  conftru£Hon,  if 
they  have  not  abfolutely  fo  faid.  The  aid  fedion  does 
not  recognise  that  a  (hip  may  return  to  a  new  port  to 
obtain  regiftration  Je  new  in  this  particular  cafe,  and  it 
was  never  heard^  that  where  it  is  neceflary  to  make  an 
exprefs  legiflative  provifion  in  three  cafes,  and  no  pio- 
vifion  is  made  for  a  (bnrth,  that  the  fourA  (ball  therefore 
by  common  law  follow  tha  nile  of  the  three.  It  is  for. 
the  PhdntiflF  in  error  to  (hew  that  this  (hip  was  in  fuch 
4  cafei  that  flie  ai^  under  the  26  G*  3»j  to  vhic^ 

this 
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this  fe£Hon  lefeny  go  tp  another  port  to  be  regiftered 
de  mvo.  IfitamfiiUQ.  J.  .  It  does  not  appear  that  in  anft 
<»ie  of  the  three  eafes  provided  for  by  the  aad  fe^lion, 
the  {hip  b  authorised  bj  the  %6  G.  3.  to  be  r^iftered 
de  nMw.]  The  alteration  of  property  mentioned  in  thefe 
a£b  is  not  confined  to  a  lak  of  part  of  the  property^ 
but  as  Li  Blanc  J.  in  ffajtm  v.  Jack/in^  fay6»  the  pro^ 
▼iConsof  the  two  fe&ions>  the  15/^  and  t6ti  of  the 
34  6. 3*  c.  68.S  were  intended  to  embrace  every  cafe  of 
the  transfer  of  property  in  a  ihip.  It  was  faid  in  that 
cafe,  that  the  (hip  was  not  /o  abfeni  from  her  port^  as 
that  regiftration  could  not  be  made,  and  was  therefore 
not  within  the  i6th  fe&ion  \  but  Le  Blanc  h  held  that 
^  if  (he  were  not  fi  ahfent^  as  to  bring  her  within  the 
16th  feAion,  then  the  requilites  of  the  15th  fe£iion 
ought  to  have  been  complied  with.*'  The  efieA  is,  chat 
a  peilbn  may  fell  a  Ihip  at  fea,  if  he  will,  but  he  mull 
immediately  record  upon  the  affiditit  the  hiftory  of  the 
cratifii£Hon.  If  it  be  a  duty  iiJupoTed  on  the  officers  of 
die  cuftoms  to  return  the  certificates  to  the  comihif^ 
fioners,  it  certainly  muft  be  intended  that  copies  tif 
the  certificates  ihould  be  lodged  with  them.  ^Mam^ 
JStU  C  J.  That  begs  the  quelHon :  the  ftatute  only 
makes  it  a  duty  on  them  to  return  copies  of  fuch  papers 
as  they  have*  but  the  35th  feAion  does  not  fliew  what 
papers  they  are  to  be :  it  is  certainly  true,  as  Lord  Camdtn 
lays,  that  if  thefe  papers  are  not  to  be  tegifteted  in  the 
original  pott,  there  will  be  a  chafm  hi  the  lhip*8  hHtory 
there,  it  will  not  appear  what  is  become  of  her.  A  copy 
^  the  bill  of  fide  fent  to  the  original  port  would  anfwet 
that  purpofe,  though  the  fliip  itfelf  never  returned  tb 
that  port,  for  it  would  fliew  to  all  perfons  enquiring, 
vhat  was  become  of  that  Ihip.]  tt  b  not  neceflary  to 
prodnoe  the  old  certificate  m  order  to  produce  a  tegiftra^ 
tkm  de  now.  {Wcod  B.  Yes,  it  was  rendered  neceflary 
by  the  jf.  ^•3*s  in  cafe  of  obtaining  a  regiftration  Jc 
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*x8l6*         novo  upon  the  (hip^s  changing  her  name.     Graham  B. 
UuBBAiLO       '^^  r^giftcr  in  London  plainly  (hews  it  to  be  a  pUrchafe 
V.  from  ITardt  a  rcfidcnt  at  NetvcajUe  g  it  fcts  forth  the  bill 

J0HM8T01II*  of  fale.]  Ward  may  have  changed  his  own  domicilei 
^  and  then  the  chain  is  loft.  But  not  the  judges  of  the 
court  below  only,  Lord  ElAn,  Chancellor,  iind  Grants, 
Mafter  of  the  Rolls,  in  Mejaer  v.  GiOe^ie,  1 1  F'e/.  621. 
are  of  the  fame  opinion.  The  copy  of  the  bill  of  fale 
therefore  muft  at  leaft  go  to  the  original  port,  even  if  the 
fiiip  need  not.  [Graham  B.  Is  it  fufficiexit  to  fend  a  copy 
of  the  bill  of  fale  ?  The  fe£tion  provides  that  an  indorfe« 
pent  (hall  be  made  and  figned  by  the  owner  and  owners, 
pr  fome  pqrfpn  legally  authorized  by  them  upon  the  cer- 
tificate of  regiftry,  therefore  he  or  they  muft  come  to  the 
original  port  tp  indorfe  it.  Mansfield  C.  J.  Tliat  j>art  of 
the  fe£kioa  (Irongly  implies  that  the  penn^  of  the  a£l 
intended  a  cafe  where  the  (hip  would  return  to  her  ori- 
ginal port.]  The  argument  raifed  againft  avpidin^  ^ 
fale  for  want  of  fending  th^  I^^PlTf  which  is  founded 
on  the  interfnixture  of  ^s  to  be  done  by  (he  party, 
^d  z(Jts  tq  be  done  )>y  the  officers,  falls  to  the  ^ound, 
when  it  is  confidere^i  that  |n  the  15  th  f|?£bipn  the  dauAe 
for  vacating  the  fale  fo|low^  after  pr^ifely  the  fam^ 
omifiion  of  ^e  owner,  a^  that  vhich  in  (he  i6th  is 
inixed  with  the  omii&ons  of  the  officer,  viz.  if  the  indorfe- 
inent  be  not  made  and  (ign^d  by  the  pcrfon  transferring, 
^nd  a  copy  thereof  delivered  to  the  officer,  ^nd  it  can- 
pot  be  intended  that  the  fame  omiflion' which  (hall 
ftypid  the  fale  in  one  inftance,  fhall  not  ayoid  it  in 
another. 

Arguments  in  reply.— The  extreme  relu&ance  with 
which  the  Defendant  in  error  gives  up  the  neceility  of 
jhe  {hip's  returning  to  its  original  port,  fufficiently  {be\rs 
)hat  the  reft  of  his  argument  is  untenable  unlefs  he  can 
fui^ain  ^t.  The  pofition  that  the  fale  is  incomplete  be- 
eaufe  a  complete  hiftory  of  the  (hip  cannot  now  be  de. 

ducedy 
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^ocedyia  not  foimded  m  faft.  In  compUance  with  the  ftat.  ifi  io» 

34  G.  3-  r.  68«./  2o,  before  fegiftration  4£r  iwtw  can  be       '      -  '  *" 

grante^^  the  officers  muft  require  the  pfodufkion  of  9. 

arcry  bOI  or  other  inftmment  of  fak,  by  which  the  pxo^     JowiiaTai^ 

perty  in  the  (hip  is  transferred.    That  biO  of  fale  recites 

the  certificate  of  regiftry  at'Iength.    The  purcfaaier  alfo 

produces  dife  cerdfidtte  itfelf,  bearing^  indopfed  ther^n 

all  the  mtermediate  fides^and  thefe  inftnimeofshafebeeti 

preTiott%  certified  by  the  /Officers  of  the  inferior  port  to 

theliead  office  ii^  Ltmdan^  bx  that  when  the  regiftration 

it  mvo  is-grantedt  the  head'^ffice  has  the  means  to  trace 

the  entire  hiftory  of  the  Ibip  to  the  prefent  day.    {^Mans^ 

fdd  C.  J.    That  does  not  help  you  to  ma);e  out  a  com- 

plete  hiftory  of  the  ihip  in  her  origin^  port  \  the  argu-r 

ment  isj  that  you  ought  to  be  able,  by  enquiring  at  her 

origfatd    port^  to'  trace  her  complete!  hiftory.]     It  is 

true  diat  die  regiftration  <fc  novo  10  Lnnim  is  not  necei^ 

farily  certified  back  to  the  inferior  piorty'bot  the  ftatute 

does  ttOt  require  it,  though  in  fsA  the  head  office  does 

communicate  intelligence'  to  the  officers  of  the  inferior 

portSr    Bnt  it  fiiffices  if  the  ihip's  whole  hiftory  13  tp  b^ 

fovndliere  at  this  head  office,  and  as  tO  the  argument  that 

if  the  Aiip'-s  name  be  changed,  all  traces  of  her  are  ]oft» 

die  ftatike:  26  G.  3.  /.  ip.,  now  prolubits  any  owner  fp  ^ 

give  any  name  to  a  ihip  Otherthan  that  by  which  flie  wa$ 

firft  regiftered.    The  main  argument  for  the  Defendant^ 

is,  ^t  acopy  of  the  bil}of  fate  ought  to  be  fent  tOsMtv- 

eafie^  which  is  anfwered  by  the  rule,  nofdtwr  afociii^ 

for  that  requifition  is  found  in  company  with  one,'  whidi 

by  die  judgment  of  the  Court  needs  no(  to  be  complied 

with,  die  Slip's  return  diither.     Suppofii^  that  the 

penner  <^f  die.aA  founds  himfelf  on  a  miftake  in  thinlc^ 

ing  that  in  the  cafes  mendoned  by  the  22d  fe£tiOn,  die 

ftat.  26  (?•  3*  enables  (hips  to  obtain  a  regiftnition  di 

mvoj  yet  it  is  a  clear  legiflattve  expOfition  by  himfelf, 

that 
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i8ia         dint  he  did  not  «lidefftu4  that  b«  had  himfdf  in  any 
"^    '~  pf«nott8ptrt<)f  thead  requindtbataihipfliottldretu^ 

9,  to  the  £mu  port»  aad  ualefs  it  be  eflentialif  reqiiifite 

Jcmvrrons  q^  ^  ^p  ^ouid  retttrnto  the  fame  port,  tbcieuao 
seed  of  any  indoifement  fiibfequeDt  to  her  fetanu 
The  cafes  determined  in  the  court  of  King's  Bendi  wcct 
diffimikr  to  this.  In  Hapon  ▼•  Jad/m$  the  iUp  be* 
longing  to  Shields^  was  not  at  the  time  of  the  (ale,  at  fei» 
but  in  the  port  of  London*  It  was  not  in  diat  cafe  con* 
tended  that  the  i6th  feftion  did  not  apply  to  the  cafe  of 
a  {hip  feld  at  fea,  but  that  it  (Ud  not  apply  to  the  cafe 
5f  a  (hip  fold  while  (he  was  lying  in  another  En^ 
perti  coniequently  not*  in  fuch  a  fituation  that  indorfi> 
nient  might  not  be  immediately  made.  The  cooit  of 
King*^  Bench  indeed  thought  the  itfth  fefkion  applied 
to  the  cafeofali  (hips  abfent  from  their  own  port^batall 
thofe  cafes  are  of  weight  oidy  for  their  reafoning^  not  ai 
an  authdrity  to  be  deed  in  a  court  of  appellate  jurifieUAioiL 
Mffider  and  GUleJpii  was  the  caie  of  a  fale  of  a  (hip  at 
fea,  by  a  feller  in  London  toa  buyer  In  London.  iMont* 
faUC^h  Thatwasnotckedasafimibreafe»butoidy 
to  (hew  the  opinion  of  two  noUe  perfons  on  the  po» 
licy.]  MncmaPt  cafe  is  not  applicable,  it  heaii  fio  fimi- 
litude  to*  this.  Lord  Camden  caUs  Mucmal  a  liea  tag^ 
bond,  having  no  known  refidenca,  no  property^  no  reb- 
tions,  no  friends,  hating  only  a  colourable  inteteft  in  the 
pvopeity.  iManefieU  C  h  How  is  tf  transfer  made  te 
anodier  port  ?3  By  Ae  owner  changing  lus  refidence* 
The  ^rdrds  m  die  ftatnteof  W.  3.  <^  transfer  erf  pTCyertf 
to  another  port,^  ave  deferring  of  paiticular  atlesftioii^  for 
they  are  teSaiaed  through  all  die  fucoeedii^ltati^ea^  and 
Jrf  wofd^  «f  refeftnce^  in  the  itfth  (e£tion  of  34  G.  3. 

Cur.  adv.  vnU^ 

The  judges  not  being  unanimous^  on  dda  day,  deU«^ 
tei^  dieir  opmonferidtim. 

Woo» 
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WoodB.   Having  reo^itiibtcd  tHe  fads  of  the  cafey         it  to. 
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The  (jueftkm  is,  wfaedier  HMarJis,  in  coitftni£bioii 
of  Iaw»  goiky  cvf  ^  tro?er  and  converfioa.    U  i»  con-     JemiiTONi^ 
tended  hj  At  affignee  ef  the  bankrupt,  that  the  pvo^rty 
in  the  fliip  did  not  pafs  from  tihe  bankrupt  to  Hubbard 
by  the  bill  of  (ale,  becaofe  a  copy  <^  the  bill  of  fale  to 
IfiMard  was  not  defiveted  to  the  proper  officer  of  re« 
giftry  at  the  port  of  NenveaJUt^  which,  it  is  infilled,  ig 
required  by  the  ftatute  34  6. 3.  c.  68.  ff*\%^  i6.,   and 
eonfequendy  the  affignee  entitled  to  recover.    On  the 
edier  hand,    it  has  been  contended  that  this  cafe  is 
not  within  thofe  fedions,  this  being  a. transfer  of  the 
whole  of  the  property  in  the  fliip  to  another  port.    I 
will  confider  this  cafe  in  two  points  of  vtew$    ift^ 
What  is  die  effi^d  of  the  non-delivery  of  the  bill  of  fale» 
fmppofing  the  cafe  to  be  within  either  of  thofe  ie£lions : 
adly.  Whether  thofe  feflions  apply  to  dus  cale  at  aU. 
To  afcertain  the  true  conftmAion  of  thefe  fe^lioBS,  it 
will  be  neceffiffy  to  re£er  to  the  provifions  of  ibrmer 
ftatvteson  this  fabjea.    The  ftatute  7  fc  8  ^.  3.  r.  22» 
ia  an  afi:  for  preventing  frauds  and  regidating  abufes  in 
the  plantation  trade.    This  a£k  profefles  to  be  made  for 
the  moie  effi^ual  prevention  of  frauds  which  might  be 
ttfed  to  dude  the  intentioa  of  the  a£l»  by.colouring^ 
fcongn  Ihips  under  EttgHJb  names.    It  had  been  the  ob« 
jeBt  of  prior  a£b,  to  confine  the  trade  of  this  kingdom 
and  its  cdonies,  to  ihips  of  the  built  of  this  kingdom  and 
its  ootonies,  and  navigated  by  Brk^  ntarinerB  1  taA  to 
exclude  foteigners  from  that  trade.    The  aA  then  pro« 
Tides,  diat  xio  fliip  ftall  be  deemed  or  pais  as  a^hip  of 
the  built  of  England^  Ireland^   WuUs^  &c.  or  of  His 
Majefty^a  Plantations  in  America^  (b  as  to  be  qualified  to 
trade  to,  from,  or  in  any  of  die  fidd  phntarions,  undt 
the  perfons  clainnng  pieperty  m  flich  (hip  or  vefiH  fliouM 
regifteff  bar  at  the  port  to  which  flie  belmged,  in  the 
i  man« 
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numser  themn  prefcribcdL    Bf  feftion  2i..^  fl^p^s 
name  u  not  to  be  changed  without  regtftering  tb^  (bip 
ii  woo.  Thefameis  tobedone  upon  any  transfer  of  pro* 
petty  to  anotherport*    If  there  be  any  alteratioa  pf  pro* 
perty  in  the  fame  port,  by  the  fale  of  one  or  more  (hares 
in  any  fhip  after  regiftering  tbeteof,  fuch  fale  Qi^  beao 
knowledged  by  indorfement  oo  the  certificate  of  die 
regifter,  b^ore  two  witneflTes,  in  order  to  prove  that  the 
entire  property  in  fuch  fhip  remains  to  fome  of  the  fub- 
jefls  in  England,  if  any  difpute  arifes  concerning  the 
fame.    This  ftatute  feems  not  to  have  provided  for  .the 
cafe  of  an  alteration  of  the  eptire  property  in  the  (hip  io 
the  fame.porjt.    The  ftat.  26  G.  3*  c.  6o.  /  3.  recites  that 
it  was  highly  expedient  that  the  provifionsmade  .forre« 
giftry  pf  (hips  by  the  a£t  of  ^.  3.  (hould  be  altere4»  vA 
amendedf  and  extended  to  other  (hips  than  thofe  which 
are  therein  particularly  defcribed  \   apd  therefore  it  14 
extended  to  all  (hips,  and  direAs  how  they  are  to  b|&  rer 
giftered,  and  the  form  of  the  certificate.    SeAion  4.  dir 
re&s  that  no  regiftry  (hall  be  made  or  certificate  granted 
in  any  other  port  or  place  than  the  port  or  place  to  which 
fuch  (hip  or  veflel  (hall  properly  belong,  and  that  the 
xegiftry  and  certificate,   if  granted  in  any  other  poiti 
(hall  be  void.     By  fe^ion  5.  the  port  to  which  (he  (hall 
be  deemed  to  belong,  widim  the  meaning  of  that  aS,  is 
declared  to  be  the.  port  from  and  to  which  fuch  (hip 
(hall  ttfually  trade,  (or  being  a  new  ihip,)  (hall  intend  to 
trade,  and  it  or  near  which  the  hufband  or  a£Ung  and 
managing  owner  or  owners  of  fuch  (hip  or  veflel  ufually 
refides  or  refide.    Se^ion  16.  recites  that  the  provifions 
made  in  the  faid  recited  aA,  (referring  to  the  ftatute  of 
^*  3->)  toudiing  the  indorfement  on  the  <!ertificate  of 
regiftry  in  cafe  of  any  altera  ion  of  property  in  any  (hip 
(NT  veflel  in  the  fame  port  to  which  (he  belongs,  have 
^n  found  infufficient ;  and  provides  that  in  every  cafe, 
Ir^^de^  the  md^rfeiptmi  required  by  that  ad,  there  ftiall 
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slfo  be  indorfed  on  die  certificate  of  regiftry  bcffore  two  i8 CO;. 

witxiefl^i 'the  town,  place^  or  pariili,  where  adl  and 
every  perfon  or  perfon^  to  whom  the  property  in  any 
fliip  or  veffeJ,  or  any  part  thereof,  (hall  be  fo  trana-  Johkstoiii. 
ferred,  ihall  refide.  And  the  perfon  or  perfons  to  whom 
the  property  is  fo  trahsferred,  or  his  or  their  agents, 
Ihall  deliver  a  copy  of  fuch  indorfement  to  the  perfofi 
authorized  to  make  regiftry  and  grant  certificates.  The 
officet^sduty  is  then  ftatedi  he  id  to  caufe  an  entry 
thereof  to  be  indorfed  on  the  oath  or  affidavit  on  which 
die  original  certificate  was  obtained,  he  is  alfo  to  make 
a  memorandum  thereof  in  the  book  of  regifters,  and  he 
is' alfo  to  give  notice  thereof  to  the  commiffionen  of  the 
cnftoms  in  England  or  Scotland.  It  has  been  argued  that 
this  provifion  only  applies  to  the  cafe  where  one  or 
mfore  ihares  in  a.fhip,  lefs  than  the  entirety  of  the  ihip, 
are  fold,  and  not  to  the  fate  of  the  whole  of  .the  fliip. 
But,  I  muft  own,  it  appears  to  me  to  apply  to  the 
fde  of  the  whole  ihip  as  well  as  to  (hares.  But  then  I 
apprehend  it  is  only  applicable  to  thofe  cafes  where  the 
propeiiy  is  transferred  in  the  fame  port  to  which  the  (hip 
betongs.  Here  let  us  coniider  what  would  be  the  con* 
fequence  if  this  provifion  were  not  complied  with.  L 
take  it  to  be  clear,  fo  far  as  the  ftatutes  have  hitherto 
gone,  that  if  there  were  no  regiftry,  no  certificate^  ao 
indorfement,  and  no  delivery  of  a  copy,  the  fale  would 
be  good  as  between  the  vender  and  vendee,  though  for 
-want  of  thefe  requifites  the  (hip,  if  (he  traded,  would 
*be  treated  as  a  foreign  (hip,  and  liable  to  confifcation  i 
lUert  being  no  words,  as  yet^  declaring  the  fale  null  and 
rdd  for  want  of  thefe  requifites.  Hitherto  there  is 
nothing  that  even  requires  that  the  fale  of  a  (hip,  or  a 
•fhare  in  a  (hip  (hail  be  in  writing}  it  might  have  been 
by  parol,  fave  in  cafes  where  the  ftatute  of  frauds  might 
require  a  writing.  The  ftatute  26  G.  3.  r.  60./  17.  re-. 
uiukes,  that  when  and  fo  often  as  the  property  in  any 
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itid.         HAp  «r  iftgA  bekM^ng  to  His  Majefty's  Ibbjeas  (haft 
be  transferred  to  aaj  other  (vl^f&f  in  whde,  or  m  ^^ 
the  certificate  of  the  wgAtf  fiiall  be  truly  and  acco- 
ratdy  recited  is  words  at  length,  in  the  biU  or  od»r 
iaftrvmeiu  of  fale  thereof,  an^  that  otherwife  fuch  bill 
of  iale  ihall  be  utterly  nuU  and  vrnd  to  all  intents  said 
purpofes.    This  dauie  does  not  poCtively  fay  that  then 
(hall  be  a  bill  of  fale  in  writing,  but  that  if  there  be, 
the  certificate  ihall  be  recited  therein.    By  the  ftatutt 
34  G.  3*  C.66./.  14.  it  tsenafited  that  no  transfer,  con- 
tra£k,  or  agreement  for  transfer,  of  property  in  any  (hip 
or  feflfel  ihatl  be  valid  or  efle£iiial  for  any  purpofe  what* 
Ibever,  either  in  law  or  eqnity,  nnlefs  made  by  bill  of 
fale^  or  inftrument in  writing,  containing  fnch  recitalat 
prefcribed  by  the  faid  aft  of  the  a6ch  G.  3.    When  a 
bill  of  (ale  is  made  in  writing,  truly  ledting  the  certificate 
of  reg^ftry  according  to  this  feftion,  it  is,  as  I  concdre, 
a  good  add  valid  bill  of  fale,  and  transfer  of  property,  ss 
between  vendor  and  vendee,  ftom  the  moment  of  its 
eaeeutioo,  and  needs  nothing  mora  to  perf e£l  it »  y^ 
ftiU  it  may  be  defeated  or  rsndered  void^  by  the  nan* 
perfiormance  of  certain  fubCaquent  aAs  refuiied  to  be 
dono  on  the  part  af  the  vendee,  where  it  is  ezprefsly  fo 
declaitd.  What  aie  diole  oniifions  ?  They  are  defci^ 
.in  the  15th  and  idth  fe&iotts,  or  one  of  them.    Sec- 
tion 15*  recites,  diet  by  die  laws  dicn  in  ferce^  npon  any 
•idteiation  of  property  in  any  fhip  or  veflel  in  the  fame 
port  to  which  Ihe  belongs,  an  indorfement  upon  the  cer- 
tificate of  regiftry  is  required  to  be  made ;  and  it  ena^ 
that,  fuch  indorfement  (hall  be  made  in  a  prefcribed  form, 
.and  figped  as  therein  mentioned,  and  a  ci^y  of  fuch  in- 
/dorfemem  fliall  be  delivered  to  the  perfon  authcmzed  to 
.nsake  re^ftry  and  grant  certificates,  otherwife  fuch  fale, 
4yc  contra£l  or  agr^jement  for  fide  thereof ,  fhall  be  utterly 
^null  anjl  void  to  all  intents  and  purpofes  whatfidever ; 
and  the  officer  is  to  make  certain  entries  and  memoranda, 
(  .1  and 
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teA  to  give  Mdce  to  the  commiflSooen  of  tlie  cnftoiQi^         iBio^ 
fimOar  to  die  pnmfion  in  the  26  6. 3.  c.  60.  f.  16.   No       J,    ^a.^ 
«inie  is  heie  liiiiited  vidua  iphkh  tltt  copy  of  the  in*  v, 

docienent  ihaU  be  delivered,  and  dmefbvt  I  take  it,  die  >»H»«TO«ie. 
btfeienceof  law  isy  diat  it  dull  be  done  widiin  a  leafbn* 
aUe  dnie^  and  nntil  diet  dme  is  ehpfed,  I  hold  die  Un 
ef  fide  lemains  good,  and  the  pwperty  legally  transferred 
to  die  vendee.  In  die  piefent  csie  the  ihip  was  not  in 
port,  bnt  was  at  fee,  and  had  her  certificate  along  with 
bar,  and  dieiefoie  ihe  was  not  within  die  piovifioa  of 
die  t5di  feAion.  Is  ihe  then  within  the  itfdi  feftion, 
which  appliss  to  a  fliip  at  (ea,  or  abfent  from  the  port  to 
which  ihe  behmgs,  at  the  time  when  the  alteradoa  in 
die  property  is  made,  b>  that  noindorfement  can  be  made 
on  the  cerdficate  of  legiilry  ?  What  b  to  be  done  in 
diat  cafe  ?  The  fak  ihall  notwidiikanding  be  made  by 
a  bffl  of  iale  or  other  inftrument  in  writing,  as  before 
diie£M,  (that  is,  containing  a  recital  of  the  cerdficaloi) 
and  a  copy  of  fuch  bill  of  iale  or  other  inftrument  in  wot* 
ii^  ihall  be  delirered,  and  an  entry  diereof  ikali  be  made 
on  the  oadi  or  affidavit  of  regiftry,  and  a  memorandiim  in 
die  book  of  regifters,  and  nodce  is  to  be  given  to  the 
Ooramiflloners  in  the  manner  thereiabefiore  direOed* 
^  And  widun  ten  days  after  fuch  ftip  or  YdTd  fliali  n^ 
^  turn  to  theportto  nrfuch  ihe  belongs,  an  indorfement 
«  ftalt  be  made  on  the  certificate,  and  a  copy  theveof 
^  delivered  in  manner  hereinbefore  mentioned,  other* 
^*  wife  fnch  bill  of  fale^  or  costra&,  or  agreement  for 
^  fiJeduMof,  flMll  be  utterly  nnlt  and  void  to  aU  intents 
«  and  purpofes  wbatibever,**  and  then  it  direAs  an  entry 
dwKof  to  be  iadoried,  and  a  memorandum  made,  at 
before  dkeAed.  Here  diere  are  annulling  words,  and 
to  liow  much  ef  this  ie£Hon  do  theie  words  apply  f  I 
dunk  dwy^  ava  confined  to  the  hft  mentioned  cafe^ 
namely,  die  not  making  an  indoriement  on  the  cerdfii^ 
ptte,  aod  delivering  a  copy  to  the  psopec  oftcee^  if  ^ 
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rSfo.         flitp  returnato the  (ame  port.    Ithas  been  fiipp6fedtkt 
Jr"  ~'~'^       thefe  annalling  worcU  extend  to  the  anceoedem  prmrifion 
V.  for  the  deliferf  o£  tbe  copy  of  the  bill  of  (alt ;  but  I 

lomitTOMi.  think  that  is  not  the  true  cQAftniai<Hi,  becattfe  this  fee* 
tton^  after  requiring  tbe  copy  of  the  bill  of  (dit  (obe 
deHveredy  requires  cettab  a&<  to  be  done  by  the  officen 
of  the  coftoms,  yiz*  indorfement . on  the.afid^yit  of 
regiftry,  a  memorandum  in  the  book  of  jregiftersi  and 
notice  to  the  commiflioners ;  and  if  tbe  annuUi^  Wpr^^i 
which  come  after  all  the  words,  were  to  be  fo^  eltepdedi 
it  would  make  the  bill  of  iale  vdd  for.  die  omiffiass  of 
thf  officen  of  the  cuftoms,  which  Woald  be  fo  fnonftroosi 
that  the  legiflature  could  never  intend  any  fuch  things 
and  how  I  am  to  fingle  out  the  firft  member  of  the 
fentence,  and  fay  it  (hall  extend  to  that,  and  not  to  the 
intermediate  ones,  I  am  at  a  lofs  to  find  oi|t.  The  onlf 
rational  conftru£kion  1  can  put,  is,  that  the  annidling 
words  do  not  extend  to  the  former  direflions  of  die 
daufe,  and  if  not,  the  non-deliYery  of  the  copy  of  the 
bill  of  fale  does  not  defeat  the  bill  of  fale  $  and  I  am  not 
difpofed  to  make  a  conftru£Hon  by  inference,  to  defeat  i 
hill  of  fale,  or  create  a  forfeitore.  This  difficulty  has 
been  attempted  to  be  obviated,  by  contending  that  tn 
property  paiTes  from  the  vendor  to  the  vendee  till  all 
thefe  things  have  been  done }  and  the  cafe  of  M^s  t* 
darnoctf  2  Eq/l  392.,  has  been  cited  to  prove  that  poC- 
tion :  and  it  is  faid,  that  if  an  a£l  of  bankruptcy  imer« 
Tenes  before  the  delivery,  although  the  delivery  be  wtthifl 
a  reafonable  time  afterwards,  the  vendee  lefes  the  fliip* 
With  great  deference  to  that  authority,  I  cannot  agree 
to  it*  I  think  the  property  pafles  inftantly  by  the  bill  of 
fale,  and  that  the  fubfequent  a£ls  to  be  done  are  not 
neceffiiry  to  transfer  the  property,  but  that  the  grant  If 
defeafible  by  fubfequent  omiffions,  in  cafes  whare  it  if 
ib  exprefsly  provided,  but  not  otherwife.  If  it  we»  nol 
fo«  then  ^ere  could  be  no  transfer  of  tiie  ptopcctr 
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when  a  ihip  was   at  fea^  until  {he  had  returned  to  her 
port»  and  an  indoriement  on  the  certificate  had  been  made^ 
and  a  copy  delivered  to  the  officer ;  and  even  though  the 
ftatute  gives  10  days  after  her  return  to  do  it  in,  yet  if 
an  ad  of  bankruptcy  happened  within  the  10  days,  and 
before  it  was  done^  tlie  fale  would  have  no  effeGt*     This 
in  my  humble  opinion  would  be  extremely  injurious  to 
the  public,  and  is  contrary  to  the  fpirit^  and  even  the 
letter  of  the  provifion,  which  fuppofes  and  recites,  that 
there  may  be  an  alteration  in  the  property  of  a  (hip  or 
veflel  whilft  flie   is  at  fea,  or  abfent  from  the  port  to  ' 
which  (he  belongs.     On  this  ground  therefore  1  am  of 
opinion  that  the  judgment  of  the  Court  of  King's  Bench 
is  erroneous.     There  is  alfo  another  ground  not  hither- 
to   touched    on,    and   that   is,    that    this  fpecial   ver- 
ii8t  does  not  find  as  a  fa£l,  that  a  copy  of  the  bill  of 
fale  was  not  delivered  to  the  proper  officer :    it  dates  a 
circumftance  of  evidence  from  which  the  jury  might  in- 
fer it,  but  h&$i  not  evidence,  ought  to  be  ftated  in  a 
fpecial  verdi^l ;    however  this   would   only   go  to  the 
granting  a  venire  de  novo ;  I  lay  no  ftrefs  on  this  point, 
and  I  do  not  found  my  opinion  upon  it.     The  next  point 
of  view  in  which  I  (hall  confider  this  queflion,  is,  whe- 
ther chefe  two  fediions,  the  15th  and  i6th  of  the  34  G.3. 
c,  68.  or  either  of  them,  apply  to  this  cafe :  and  I  think 
they  do  not.     The  15th  fe£lion   does  not  apply   to   it» 
becaufe  that  is  confined  to  the  alteration  of  property 
whilft  the  (hip  is  in  the  port  to  which  (he  belongs,  that 
is,  where  (he  is  regiftered,  which  is  nbt  this  cafe.     The 
i6th  fe£^ion,  I  think,   does  not  apply  to  it,  becaufe  I 
think  it  applies  only  to  the  cafe  where  the  (hip  is  at  fea, 
or  abfent  from  the  port  to  which  (he  belongs,  and  means   . 
to  return  to  that  port ;  that  is,  where  (he  has  not  changed 
her  domicile  by  transfer  to  another  port,  which  I  con- 
ceive this  (hip  had  done.     The  nature  of  the  provifion 
of  the    1 6th  fedion,'  (hews,  that  the  legiflature  only 
Vol.  III.  P  contem- 
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contemplated  the  cafe  of  a  (hip  bein^  ^  fed,  or  IbfefR 
from  the  port^  and  meaning  to  return  to  it,  trecaufe  ad  (tat 
requilitions  are  put  in  the  conjitfa^Vhrey^and  the  laS  6f 
them  is  an  a£t  to  be  done  within  ten  days  after  her  retttftu 
It  is  evident  therefore  thsii  they  only  conteAiplated  a  ca6 
ivhere  all  the  requifitiohs  could  be  cdmplied  n^ifL    But 
it  has  even  been  argued  that  a/fale  of  a  (hip  at  fea  eahnot 
be  made  good,  unlefs  the  Ihip  aQually  pitts  h^ff^If  into  a 
(ituation  to  comply  with  every  one  of  thefe  requifites  by 
returning  to  her  regiftered  port.    Such  ah  interpretatioft 
of  the  ftatute  would  be  atteiided  with  monftrous  incoii'* 
veniences  to  the  public  without  any  one  benefit.    In 
that  cafe,  if  a  (hip  is  regiftered  abroad,  fay  in  the  Eiji 
or  Weft  I/idUs,  and  Is  fold  in  Great  Britain^  flie  muft  be 
obliged  to  go  back  again  to  the  Eqft  or  tTe/l  Indies,  to 
,  make  an  indorfement  on  her  certificate,  deliver  a  copf 
of  the  indorfement,  and  then  bring  her  certificate  to 
Great  Britain  to  be  regiftered  de  novo;  and  for  what 
purpofef  In  order  that  her  certificate  may  be  cancelled 
ftnd  deftroyod,  and  a  new  one  granted  here,  when  (he  1$ 
regiftered  de  novo.     Is  it  poflible  any  fuch  thing  could 
ever  be  intended  ?     On  the  contrary,  look  at  the  22d 
fe&ion,  and  it  is  manifeft  the  legiflatute  meant  other- 
wife  I  for  it  is  exprefsly  provided,^' that  a  fliip  fold  at  fea 
may  either  return  direSly  to  the  port  to  which  fhe  be- 
loiigs,  or  to  any  other  port  where  (he  may  be  legally  re- 
giftered by  virtue  of  the  26  Geo.  3.  j  and  that  as  foon  at 
(he  returns  (he  may  be  regiftered  de  novo.    This  fe£li<Kr 
does  not  appear  to  have  been  adverted  to  in  the  Court  of 
king's  Bench,  and  it  might  efcape  their  notice9  becauie 
there  is  a  miftake  in  the  marginal  note  of  the  contents  of 
the  fe£lion,  which  wouki  l«ad  one  to  fuppofe  it  related 
only  to  (hips  transferred  to  perfons  not  fub}e£ls  of  hit 
Majefty,  whereas  it  provides  regulations  to  prevent  Ae 
transfer  of  (hips  to  perfons  not  fubje£>s  of  his  ^lajcftyi 
apd  to  prevent  their  fraudulently  obtaining  the  benefit  of 
13  Bri*i/^ 
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Britiji  fliips,  by  dire6ling  that  (hips  fold  at  fea  fhall  18 lo. 

proceed  without  delay  to  complete  their  voyages,  and  re-       1_  ^       ! 
turn  to  this  country,  either  to  the  ports  to  which  they  v. 

belong,  or  to  fome  6ther,  to  be  regiftered  de  novo.     It  i$      Jo"MSToiit, 
inanifeft  to  my  under  Handing  that  neither  of  thefe  fec- 
tions,  the  15th  and  i6th,  apply  to  the  cafe  in  queftion* 
This  cafe,  is  the  cafe  of  a  fliip  transferred  to  another 
port,  in  order  to  be  there  regiftered  de  novo,  and  where 
her  former  certificate  muft  be  delivered  up  to  be  can-^ 
celled,    according   to   the   beforementioned   ftatute   of 
7  &  8  W^.  3.  c,  22.    There  i$  nothing  to  prohibit  the 
owner  of  a  (hip  from  changing  her  domicile,  from  one 
port  to  another,  and  regiftering  her  for  trade  tliere :  a 
transfer  of  property  to  another  port,  (as  I  take  it,)  means 
a  fale  to  a  perfon  living  at  another  port,  who  removes  her 
to  that  other  port,  and  regifters  her  there  de  novo,  as  the 
port  from  and  to  which  fhcis  in  future  to  trade.     This 
is  conformable  to  fe^lions  4  &  5  of  the  26  Gfo*  3.  c.  6b. 
lliis  is  a  (hip,  whilft  out  at  fea,  fold  to  a  perfon  refiding 
in  London f  who  takes  her  to  that  port,  and  there  regifters 
her  de  novo^    There  (he  gains  a  new  fettlement,  or  domi- 
cile,  and  the  port  of  Newcafi/e^  (her  former  regiftered 
port,}  has  nothing  further  to  do  with  her.     The  inftant 
a  bill  of  fale  is  executed,  transferring  her  to  another 
port,  the  officers  of  her  former  port  have  no  further  ac«* 
count  to  keep  of  her.    Neither  do  I  fee  any  public  utility 
to  be  derived  from  delivering  a  copy  of  the  bill  of  fale  to 
the  officers  of  the  port  (he  has  quitted.     Her  identity 
and  ownerlbip  (which  are  the  objects  of  thcfe  regula- 
tions,) are  fully  afcertained  to  the  officer  of  her  new  port 
^|vthe  pTodu£lion  of  her  bill  of  fale,  (which  muft  always 
Tedb^  her  certificate  of  regiftry,}  and  by  the   delivering 
UD^heroldcettificatey  with  all  the  transfers  of  pro* 
yKtj  indoried  upon  It,  to  the  officer  who  grants  a  new- 
certificate.    SuppoCng,  inftead  of  being  fold  at  fea,  (he 
,  goat  dircftly  from  Neuraftle  to  the  port  of  Linden, 
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and  had  been  there  regiftered  de  nov»y  would  there  haye 
been  any  necef&ty  to  have  fent  any  notice  to  NetvcqfiU, 
to  be  entered  there,  of  her  transfer  to  the  port  oilum* 
dan  ?  There  is  nothing  I  can  find,  that  requires  it,  nor 
any  public  policy  that  makes  it  expedient.  The  obje£l 
of  the  regiftry  of  (hipping,  and  of  granting  certificates, 
and  making  indorfcnients,  was  not  to  regifter  titles  for 
the  fecurity  of  purchafcrs,  but  to  guard,  (as  the  firft  fta- 
tute  expreflcs  it,)  againil  coloring  foreign  (hips  under 
Englifli  names,  and  to  furnifli  evidence  to  the  officers  of 
goirernment,  that  they  were  really  Englijb  (hips.  Is  not 
this  fufficiently  guarded  by  the  provifion  contained  in  the 
22d  feft.  of  the  34  Geo.  3.?  which  requires  when  a  (hip 
is  at  fea  when  fold,  that  (he  (hall  perform  her  voyage  and 
return  without  delay  either  to  the  port  to  which  (he  be- 
longed, or  tofome  other,  to  be  regiftered,  otherwife  (he 
w/)uld  be  treated  as  a  foreign  (hip,  and  fubjeft  to  confif- 
cation.  Are  not  her  identity  and  owncr(hip  fufficiently 
afcertaincd  to  the  officer  who  regifters  her  de  novo  in  con- 
fequence  of  a  fale,  by  producing  to  him  the  bill  of  (ale, 
and  delivering  up  her  former  certificate  with  all  its  in- 
dorfements  of  transfers  of  property  upon  it  ?  Is  (he  not 
by  thefe  means  traced  from  port  to  port  from  her  birth^ 
with  fufficient  certainty  to  prevent  foreigners  having  the 
benefit  of  her  navigation  ?  And  I  cannot  fee  how  fend- 
ing a  copy  of  the  bill  of  fale  to  the  port  (he  has  quitted 
can  be  of  any  public  utility.  Upon  the  whole,  according 
to  the  beft  judgment  I  can  form  upon  thefe  compUcated 
provifions,  many  of  which  are  obfcurely  worded,  I  can- 
not help  thinlcing  that  upon  tliis  ground  alfo  the  judg- 


ment IS  erroneous. 


Graham  B.  This  queftion  depends  on  the  conftruc- 
tion  of  the  i6th  feftion  of  the  ftat.  34  Geo.  3.  r.  68.  Thp 
15  th  feftion  recites  that  by  law,  upon  any  alteration  of 
property  Iq  any  (faip  in  the  fame  port  to  which  it  belongs^ 
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an  indorfement  on  the  certificate  is  required  to  be  made»  1 810. 

and  enads  that  fuch  indorfement  fhaU  be  made  in  form       ^^^~  ^ 
therein  mentioned,  by  the  perfon  transferring,  or  fome  v. 

perfon  lawfully  authorized  by  him,  and  a  copy  of  Joh««tomi. 
fuch  indorfement  (hall  be  delivered  to  the  perfons  autho- 
rized to  make  regiftry  and  grant  certificates,  otherwife 
fuch  fale,  &c.  (hall  be  void  :  and  the  perfons  authorized 
to  make  regiftry,  &c.  are  required  to  make  an  entry  ' 
thereof,  (i.  e.  of  the  copy  of  the  indor(ement,)  to  be  in- 
dorfed  on  the  affidavit  on  which  the  original  certificate 
was  obtained  j  and  alfo  make  a  memorandum  thereof  in 
the  book  of  regiftry,  and  forthwith  give  notice  to  the 
commi(fioners  of  cuftoms  :  then  it  gives  the  form  of  the 
hidorfement  on  the  certificate,  e;cprefling  the  names  of 
the  vendor  and  vendee,  with  their  places  of  refidence,  it» 
date,  the  fignature  of  the  vendor,  and  atteftation  by  two 
witnefles.  This  applies  to  alterations  of  property  while 
the  (hip  is  attached  to  its  own  port.  In  this  cafe  the 
vendee  muft  (hew,  firft,  an  indorfement  in  form  on  the 
certificate;  fecondly,  he  muft  deliver  a  copy  of  the  in- 
dorfement, if  not,  his  contrad  is  void  ;  the  reft  is  to  be 
done  by  the  officer.  The  i6th  feftion  comts  to  the  ca(e 
of  a  (hip  at  fca,  or  abfent  from  her  port.  This  may  be  in 
feveral  cafes ;  firft,  the  (hip  may  be  deftined  to  return  to 
its  port :  adly,  it  may  be  fold  bond  fide  while  at  fea,  to  an 
owner  at  Lcndcm  or  other  Britijb  port  or  fettlement,  never 
to  return  to  her  original  port :  3dly,  it  may  be  fold  at  a 
Britijb  hStory  or  fettlement  abroad  :  4thly,  it  may  be  fold 
in  either  of  Ae  two  latter  cafos  to  a  foreigner.  By  fec- 
tion  16.  it  is  provided,  that  if  any  (hip  fhall  be  at  fea  or 
abfent  from  the  port  to  which  (he  belongs,  at  the  time 
when  fuci  alteration  in  the  property  (hall  be  made  as 
aforefaid,  (grammatically,  fuch  as  the  preceding  feAion 
fpeaks  of,)  fo  that  an  indorfement  on  the  certificate 
cannot  be  immediately  fMide,  the  fale  or  contraA  (hall 
be  by  bill  of  fale^  and  a  copy  of  it  (hall  be  delivered  to 
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„    '^     '       the  afficbvit.  and  a  memorandum  made  in  the  book  of 
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V.  regifters,  and  notice  given  to  the  comnuflioners  of  cuf« 

JoHNsTOKi.-    toms;  (thcfe  latter  articles  are  dire&oryi  and  nothing  !& 
faid  of  avoidance  of  the  contrail  if  thefe  be  not  done }} 
then,  the  claufe  goes  on,  conneAing  thofe  provifioos  witjv 
what  follows  'f  *<  and  within  lo  days  after  fuch  Qvf  fbaJ\ 
return  to  the  port  to  which  Ihe  belot^gs,  an  ind^ement 
ihall  be  made,  and  figned  by  the  owner^  or  fome  perlbn^ 
lawfully  authorized  by  him,  (not  laying  on  U>e  cerufi^ 
cate,  but  I  prefume  that  mtift  be  meant,)  and  a  ^ppv 
thereof  delivered,  in  manner  thereinbefore  oientioned^ 
(referring  to  the  copy  required  by  the  15th  fe^lipns} 
Dtherwife  fuch  bill  of  fale  ihall  be  void,  and  an  entry 
^  thereof  ihall  be  indorfed,  and  a  memprandum  made  in 
manner  before  mentioned.    Now  the  claufe  dire£iiog  % 
copy  of  the  bill  of  fale  to  be  delivered^  neither  mentions 
the  time  when,  nor  annexes  any  avoidance  to  the  omif^ 
-     (ion,  but  looks  only  to  the  time  o(  the  ihip's  retunu  and 
makes  the  avoidance  depend  6n  fopsething  which  can 
only  be  done  in  cafe  tlie  ihip  returns,  namely,  the  jaiaf^ 
ter's  bringing  home  the  certificate,  on  iirlnch  the  owner 
may  make  the  indorfemait,  and  deliver  a  copy  of  it^ 
from  which  the  indorfei^ent  may  be  m^de  on  die  affida*: 
vit,  and  the  other  requifites  may  be  complied  with :  an4 
this  was  fo  (Irongly  felt,  that  at  firft  it  was  argued  by  tht 
Defendant  in  error  that  the  ihip  muft  neceflarily  returo 
to  her  former  port.    Wliat  would  a  ihip-owner  fay  wJbo 
fells  his  ihip  at  fea,  ^nd  who  was  told  it  was  ntceffwrj  ip 
comply  .with  the  regulations  of  this  iixteenth  Mkioai 
He  would  anfwer,  what  avails  it  to  fti%d  a  copy  of  the 
bill  of  fale  ?    I  mud  alfo,  if  I  am  within  this  {e€tion, 
comply.with  all  its  requifitipns,  not  with  one  only.    I 
muft  make  an  indorfement  on  the  certificate,  and  (end  |i 
copy  o  the  indorfement  within  10  dayft  after  my  Aip'a 
return  to  NgnvcaJfU.    But  it  ^ill  not  return  thither  i 
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wil)  it  faliafy  the  z&t  if  I  do  it  withio  lo  d^ys  after  i^s 
retium  to  fainmti^  ^c.  i  The  zCt  hskfi  mt  f»id  (o. 
Tbeo  thU  fe£lion  cannot  be  cempUed  with  but  upon  «. 

cpQditioo  that  the  thif  ihall  returq  to  her  original  port  Johnstohe. 
of  regiftry^  and  it  may  be  impofiible  for  her  ev^  fo 
t9  da  l9  feeding  the  bill  of  fale,  when  it  will  never 
be  followed  up  by  the  other  requifites^  )  do  ^ 
Mf^QTf  thing-  I  niuft  therefore  look  elfewhere  w  the 
;t{\  for  my  cufe*  The  direction  of  the  delivery  of  the 
bm  .of  fale^  i3  iponnefted  with  the  indorfemeot  to  be 
Qiade  on  the  c.enificate»  and  the  delivery  of  a  copy  of 
th^  iodArfament  to  the  proper  officer.  It  h  vain  to  do 
tfaf  ^  only  i  OT  if  ypu  conftr^e  the  aft  to  mean^  that 
if  )^  dpes  xioi  do  .^  which  his  fituation  will  adipic  of, 
]^^  f^  fy^  \tt  nuUji  yo^  do  not  conftrue  the  words^ 
that  IS  father  to  introduce  a  new  propofition,  Suppofe, 
^heoi  thfe  pur^hiiei  h^  delivered  a  copy  of  the  bpU  of 
f9k$  y^.  «i  br  iii94e  00  iadprfement  oa  the  o^jGkatei 
^K>r  d^vered  a  cpff  of  it^  his  cootraA  wa$  void.  No 
4CoMbm<Kon  can  £vn(  him  from  the  words  of  the  2£t^ 
S^t*  it  14  igidi  the  objeft  of  die  aft  was,  to  have  the 
earliisft  notice  of  the  transfer,  It  may  be  fo  i  but  the 
jkgiibtuije  h^  m  this  cbufe  neither  fixed  a  time  for 
doing  it^  i^  fuMd  what  (ball  .be  the  confequence  of  not 
fhi^  it  I  th$^  9ft  looks  only  to  the  (bip's  return  tP  port^ 
^nd  jt^  elfewhi^  provided  for  its  fpeedy  return.  Xhe 
17th  feftion  proceeds  to  the  cafe  where  the  OM'ner  refides 
^t  a  firiti/k  f^ftory  .aibro^d^  and  provides  (ojr  it  imper^ 
feftly  enough.  Seftion  2p.  recites  that,  "  it  is  ctxpefllent 
^  dvit  the  o&cets  appointed  to  make  regiftTy»  in  cafe 
^  any  ,fliip  is  required  to  be  regiftered  J^  mvo^  fliould 
«<  be  ^thori^4  to  rejquire  the  produftion  of  the  bill  of 
**  f^j"  .and  en;ift8,  that  when  the  property  in  a  fhip 
(1^1  be  transfejrred  in  the  whale  or  in  part,  and  fuch. 
(hip  QuH  be  ;«quiz^ed  to  be  revered  ^  novoy  it  ihali 
)tfbV!iuliQr  the  prc^iilering  officers  tQ  re<^^ire  the  bill 
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1 8 1  o.  of  fale.    Provided  always,  that  all  other  regulations  con- 

cerning the  regiftry  de  novo  be  complied  with.     Sec- 
tion 22.  provides  for  the  regiftry  de  novo  by  reference  t6 
JORNSTONC.      the  26G.  3.  r.  60.     Whereas  Briti/b  (hips,  transferred 
to  perfons  not  fubjeftsof  his  majefty,  are  not  entitled  to 
the  privilege  of  Britijh  (hips ;  and  to   prevent  fraudss 
they  are  now  by  law  required,   in  certain  cafes,  to  be 
regiftered  dc  «;w,  for  which  purpofe  it  is  ena£led  that 
fuch  fliip  fhould  proceed  with  due  diligence  to  the  port 
to  which  (he  belongs,  or  to  any  other  port  in  which  (he 
may  be  legally  regiftered  by  virtue  of  the  a£l  26  G.  3, 
in  order  to  be  regiftered  de  novoy  it   is  hereby  enabled, 
that  as  often  as  any  fuch  transfer  of  property  in  any  (hip 
(hall  be  made  while  fuch  fiiip  b  upon  die  fea  on^  a  voy- 
age to  a  foreign  port,  in  cafe  the  mafter  is  privy  to  fuch 
transfer,  or  if  not,  as  foon  as  he  is,  fuch  (hip  ihall  pro- 
ceed d|re£ily  to  its  deftined  port,  tod  fhall  fail  from 
thence  to  the  port  of  his  majefty's  dominions  to  which 
{he  belongs,  or  to  any  other  fuch  port  in  which  flie  may 
be  lawfully  regiftered  by  virtue  of  thfc  faid  aft  :  then  it 
provides  for  the  cafe  of  a  transfer  while  the  flrip  is  in  a 
foreign  port,  or  on  a  fiftiing  voyage  \  concluding,  "  and 
every  fuch  fliip  or  veflel  as  aforefaid  fliall  be  regiftered 
as  foon  as  flie  returns  to  her  port,  or  to  any  other  port 
in  which  flie  may  be  legally  regiftered  by  virtue  of  the 
faid  adi."     But  it  is  faid,   that  the  26  G.  3.,  to  which 
this  feftion  refers,  makes  no  provifion  for  a  regiftry  de 
ftovof  and  that  this  aft  therefore,  only  recognizing  the 
legality  of  fuch  a  regiftration  de  novo  as  is  dlrefted  by 
that  aft,  does  nothing.     The  i6  G.  3.  c.  60.  /  3.  takes 
up  the  purview  of  the  7&  8W^.  3.  purporting  to  alter 
and  amend  it,  and  extend  it  to  other  fliips  than  thofe 
therein  defcribed,  and  enafts  that  all  and  every  fliip  or 
.veflel  of  15  tons  or  upwards,  belonging  to  any  of  his 
majefty's  fubjefts,   fliall,   from  times  referable  to  their 
different  fituations,  be  regiftered,  and  obtain  certificatei 
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in  this  forxn  :  <<  In  purfusuice  of  an  zA  pafled  in  26  G.  3.9  1 8  lo. 

^  intituled,  &c.  having  taken  and  fubfcribed  the  oath 
<<  required  by^his  a£l,  and  .that  the  faid  (Jiip  waSj  at  fuch 
"  a  time  and  place,  built,"  &c.     It  is  true  that  this  a£l     JOHMSxaia* 
does  not  direft  a  regiftration  de  novo  in  the  prefent  cafe : 
but  that  is  becaufe  it  has  made  no  new  provifion  at  al^ 
for  the  cafe  of  a  fhip  Told  not  in  the  fame  port :  the 
16th  fe£lion  fpeaks  only  of  alteration  of  property  in  the 
fam?  port.     But  the  mif-recital,  if  it  hp  fuch,  is  a  mere 
Inaccuracy  in  the^  penning   of  this  fe&ion.     Tte  ftat. 
26  G.  3.  provides  for  the  original  regiftry,  and  gives  the 
form,  and  fubftitutes  a  ne^v  oafli  for  that  prefcribed  by 
.7  &  3  ^.  3.  and  dire£h  the  bond  not  to  fdU  or  difpofe  of 
the  certificate.     Therefore  in  giving  this  formj  the  a^ 
in  truth  does  direct  the  form  of  regiftration  de  novo :  and 
the  recital  means  only  that  the  regiftry  de  tiovo  (hall '  be 
in  the  form,  and  attended  with  the  requifites  prefcribed 
by  the  zQl.    The  former  part  of  the  preamble  of  the 
22d  fe£lion  more  corredly  fays,  that  fliiffe  are  hj  Imo  re- 
quired, in  certain  cafes;  to  be  regiftered  de  novo;  and  iti ' 
fafl  it  is  provided  for  by  feflion  21.  of  the  7.  &  i  J(^.  3. 
r.  22.|  which  enads,  that  no  (hip's  name  regiftered,  ihali 
be  afterwards  changed  without  regiftering  fuch  ihip  de 
0ovoy  which  is  thereby  required  to  be  done  upon  any 
transfer  of  property  to  another  port,  and  delivering  up 
her  former  certificate  to  be  cancelled,*  under  the  penalties 
and  in  the  like  niethod  as  is  thereinbefore  dire&ed.    The 
(ame  feflion  fliewsthat  the  hiftory  of  the  (hip  may  be 
fttiEciently  traced  in  the  cafe  of  a  regiftration  /£f  novo^ 
it  ena^ls  that,  <<  in  cafe  there  be  any  alteralion  of  pro« 
perty  in  the  fame  port^  by  the  fale  of  one  or  mote  (hare 
or  (hares  in  any  (hip  after  the  regiftering  thereof,  fuch 
fale  (hall  be  acknowledged  by  indoriement  on  the  cer<* 
ti(icate  '^  if  therefore  the  former  certificate  be  delivered 
up  and  cancelled,  that  certificate  does  as  clearly  (hew 
from  what  port  the.ibip  comes,  as  the  other  documents 

could 


HVBBAftO 


CASES  IN  TRINITY  TfcKM 

CpuU  do.    The  produaion  ditrcfofp  «f  the  bttt  cf  ilk 
and  deh^ry  of  >certificaee  t#  be  canceiltdt  fufficicmiy 
'^*~"      «urk  the  idemky  of  the  flup. 

CuAMBEE  J.  w^  prevented  hj  indifpofitifiQ  /i|^ 
•tt^oding.  bHt  ^Mj/f^  C  J.  ^1^,  that  be  vas  aud^ 
rixed  to  lay  for  hiiUy  that  he  coiicvnied  with  the  majpiitf 
4>f  tbp  jud^e  in  reverfing  the  judgn^ept, 

LAwyiENC^  J.  having  fat  in  the  court  below  when  jydg» 
ment  was  given  therei  delivered  no  opinion  upon  the  pe<i« 
fent  occaGoQ. 

Thomson  B,  was  of  opinion  that  the  judgment  ought 

to  be  affirmed. 

f 

Heath  J.  The  queftion  in  ihie  otnCb  it»  wfaether 
the  (hip  in  queftion  having  changed  her  port  on  her  £Ue» 
ihe  was  properly  regiftered  de  mvti  purfuant  to  die  ita» 
tiUt  of  7  fc  t  IV^  3*  ir.  2Z.9  or  whether  the  ptovifions  ef 
Che  itfth  ibaion  of  the  34  G.  3.  ought  to  hawe  been  eett)* 
plied  wtdi.  On  behalf  of  die  Plaindfa  «  error  it  has 
.  been  contended,  that  the  itfth  fedHoa  of  the  34  G.3. 
is  to  be  reftrained  in  the  conftmdion  to  tht  Awee  of 
Ibaps  only,  «nd  ie<iot  to  he  cstefded  to  Ae  tnasfyt  of 
Aee^tittpiopertyAfaihip,  It  w^  fis  aigued  in  die 
Court  faebWy  and  the  attrntion  of  die  Court  of  JQo^'a 
Beach  was  drawn  to  dnt  quetion  ooly.  If  this  cauiir 
were  to bededded  on  diat  poin^  i  (hoidd  be  for  afirmr 
ing  die  judgments  But  on  the  woft  n^rtuBe  coofideear 
don  vrfiich  I  can  give  the  fubjed,  I  am  of  opinioat  that 
dM  itfdi  feAioa  is  not  a  fubfliantive  independent  clanfir^ 
but  asoMidy  a  qualificatioa  of  the  aotece^t  daniet  and 
is  to  be  reftrained  to  the  cafe  when  the  (bip  Se  at  lea 
irhen  Ihe  is  foldi  and  does  jBot  change  her  port.  It  w^l 
be  aeqdGNry  for  me  tf>  tdce  a  fiiort  review  of -th^ibpeo 
ivtfni  iftMwtM  satire  t9  <h«  (tfbjejEl.    Th^  jB^t  of 
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8  ft  9  JP".  3.  requires  »  regiftfiing  d^  novo  on  a  chaaftf 
of  poit  pbI^  I.  the  queftion  is,  whothar  that  ftalute  be  in 
this  tefpeft  repealed  hj  the  pfoyifions  of  any  fri>fequeiit  ^ 
ftatuie.    The  ftat.  of  x6  O.  3,  /.  itf.  makes  no  alteralkm 
in  tliac  Tefpe£l ;  but  the  ftatute  of  34  G.  3.  adds  new 
nrovifions  for  the  better  effef^uating  the  pnrpofes  of 
ifaat  aft,  among  which  one  is,  to  dhre£^  a  book  pf  regiftert 
%o  be  kept  in  each  port,  and  notice  to  be  given  of  everj 
pew  legi^ration  to  the  oommii&oners  of  d)e  cuftoms^ 
which  is  extremely  important  in  the  light  wherein  I 
WW  the  fid>jeA«    Now  I  come  to  the  34  G.  3.  i.6Z. 
Jf.  15,  i6.»  which  direA^  what  is  to  be  done,  according  to 
the  preamble,  on  any  alteration  of  property  of  any  fhip 
in  the  £une  port.    Two  cafes  ase  put ;  the  15th  4eAioa 
Tegards  the  caie  where  the  Ihip  i|  in  her  port  atthe  time 
^  the  £4ei  the  s^th  feftion,  wh^n  ihe  is  at  fea.    The 
x4tb  feQion»  tho«|^  in  ibrm  k  is  merely  a  qualificatioii 
pf  the  15th  feAion,  inaiiimfb  as  it  re&rs  to  it,  and  is  bj 
iray  of  prompt  yet  it  iscontendcii  dbt  it  muft  likewii^ 
Ke  copfidered  as  a  fi4>ftantive  independent  claufe,  an4 
9A  repealing  the  ftat*  of  8  &  9  9^.  3.,  which  diijeds  that^ 
on achange  o| poit»  these  fliall  he  aregiftration d$  mw^ 
It  has  been  aimed  by  Mr*  Jpari  at  the  rehearing,  an4 
in  my  judgment  gratuitoufly  afljer^ed,  that  if  the  con<f> 
(bru^Uoo  for  whidi  they^pontend  be  npt  adopted,  thelb 
f^  will  be  totally  defeated,  and  foiieigiiefs  will  Ia 
fgiabled  to  become  owneiss  and  part-owners  in  our  (hipt: 
without  fiear  ofdete£iion,  and  tiut  it  will  be  impoiH>Ie 
ao  trace  a  fhip  fnmi  her  butk,  if  the  port  (hall  be  change^. 
•nd  a  legiftration  Je  mvo  Aall  become  neceflary.    In  an<n 
fwer  to  this  aflertion  I  (haH  obferve,  that  it  is  not  ftate4 
in  any  part  of  this  ftatute^  that  the  regiftering  de  n^vo  on 
ahe  transfer  of  a  (hip  has  been  attended  with  any  incon-v 
venience,  or  that  the  purpofes  of  the  fktute  in  queftion 
would  i>e  better  :mfwered  by  f«d^ftituting  another  provi* 
6^ )  nor  IS  it  exprei&d  in  terms  that  the  provifions  of 
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the  fedion  lA  queftion  are  fubftituted  in  the  place  of  a 
vegiftry  de  novo.  It  will  be  found  in  perufing  the  dif- 
ferent parls  of  this  a£l,  that  when  it  is  intended  to  mo* 
dify  br  repeal  the  provifions  of  any  farmer  ftatute,  it  is 
to  exprefsly  mentioned.  The  16th  fe&ion  is  likewife  by 
way  of  pro%ifo>  and  by  every  rule  of  grammar  and  logic 
it  can  only  be  confidered  as  a  ckufe  dependent  on  a 
former  claufe,  unle&  the  tnanifeft  intention  of  the  le« 
giflature  required  a  diflnsrent  conftruflion.  In  conftruing 
doubtful  claufes  it  is  rery  ufeful  to  trace  the  method 
which  the  drawer  of  the  zGt  has  obfenred  in  the  diftri« 
bution  and  arrangement  of  his  fubjedl.  In  diis  ^6t  the 
drawer  has  arranged  his  TubjeA  under  different  and  dif- 
atiOt  headS)  and  to  each  head  has  prefixed  an  appropriate 
preamble.  Now  the  preamble  of  the  r5th  and  t6th 
fisAions  dates  them  to  relate  to  the  alteration  of  pro* 
perty  in  any  ihip  or  yefiel  in  the  fame  port.  If  the  le« 
giflature  had  intended  that  the  i6thfe£iion  (hould  extend 
to  aU  cafes  of  transfer,  it  would  have  ufed  clear  and  ex- 
plicit terms.  Though  this  ftatute  be  remedial,  yet  it  is 
very  penal  if  all  its  requifitions  be  not  complied  with, 
for  it  annuls  the  contvad,  and  leaves  the  purchafer  tp 
feek  relief  from^  perchance,  a  fraudulent  or  infolvent 
uendor..  In  cafe  of  bankruptcy  or  infolvency  it  occafions 
a.  certain  lofs..  Thefe  ftatutes  are  made  for  the  advance- 
ment  of  trade  and  commerce,  and  to  regulate  the  conduA 
of  merchants.  If  laws  of  this  fort  be  not  perfe£lly  clear 
and  intelligible  to  perfons  of  their  defcription,  the  legifla- 
ture,  by  the  ufe  of  fuch  ambiguous  claufes,  would  lay  a 
{hare  for  the  fubjeQ :  a  copftrudion  which  conveys 
fuch  an  imputation  ought  never  to  be  adopted.  I  think 
that  the  fame  rule  ought  to  obtain  here,  as  in  the  con- 
ftruQion  of  claufes  infli&ing  pains  and  penalties  in  the 
revenue  laws,  if  they  be  ambiguoufly  and  obfcurely 
"worded,  the  interpretation  is  ever  in  favor  of  the  fubjed  ; 
for  this  plain  reafon,  that  the  legiflature  is  ever  at  hand 

to 
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to  explain  its  own  meaning,  and  to  exprefs  more  clearly  lito. 

what  has  been  obfcurely  exprefTed  :  and  therefore  if  the       V,^     ^ 
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fuppofed  confequence  were  to  .follow^   which   I  by  no  v. 

means  allow,  I  fliould  lean  againft  the  forfeiture,  and  JaH»sTOii». 
leave  it  to  the  legiflature  to  correA  the  evil,  if  there  be 
any.  I  cannot  perfuade  myfeif  in  the  prefent  inftance^  ^ 
that  any  merchant  of  pUin  fenfe  and  underftanding 
could  ever  entertain  the  nioft  remote  fu^icion  of  the 
1 6th  claufe  extending  to  all  cafes  of  transfer.  If  any 
thing  can  warrant  fuch  a  conftni£lic;i^  .'t  muil  be  ^e 
general  utility,  which  I  am  at  a  k>fs  to  difcover.  If  any 
fufpicion  (hould  arife  whether  a  (hip  in  part  or  in  the 
whole  belongs  to  a  foreigner,  it  would  be  either  in  the 
port  to  which  (he  belongs,  or  where  (he  happens  to 
have  been  built,  but  mod  generally  in  the  port  to  which 
ihe  belongs.  In  the  firll  cafe  the  regifter  will  give  the 
hiftory  of  the  ihip,  when  and  where  (he  was  buik.  '  If 
ihe  has  belonged  to  fevcral  perfons  at  different  times, 
and  confequently  has  been  often  regiftered,  fuch  regiAers 
are  depofited  with  the  commiiGoners  of  cuftoms,  pur- 
fuant  to  the  ftat.  34  G.  3.,  by  means  of  which  the  fhip 
may  be  traced  from  the  port  where  (he  was  drli  i^egif- 
tered.  By  fuch  means  it  may  always  be  difcovered  whe- 
ther a  fhip  be  Briti/b  owned,  and  is  Britijb  built,  the  two 
principal  obje£is  of  the  legiflature.  If  the  conftru£iion 
contended  for  by  the  Defendants  in  error  be  adopted,  it 
will  afford  a  very  eafy  evafion  of  the  itatute.  For  if  a 
foreigner  ihould  be  minded  to  have  a  property  in  Briti/k 
(hipping,  he  needs  only  to  make  his  purchase  in  a  port 
difFerent  from  that  to  which  fhe  belongs,  and  thea 
change  her  port  %  and  he  will  neither  make  oath  nor 
give  fecurity.  Thefe  are  the  pledges  on  which  <he  le- 
giflature principally  refies  for  the  efficacy  of  the  aft. 
Thus  he  may  evade  it  and  elude  difcovery  :  add  to  thisj 
that  according  to  the  conftru£lion  contended  for  by  the 
Defendant  ia  error^  if  the  fliip  be  fold  whep  abfent  from 
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lier  port  at  the  moft  diftant  quartef  df  ^  world,  flte 
mttft  return  to  her  port  before  the  (ale  can  be  complete  $ 
^  monfttotto  grievance,  moft  unneceiTarity  ini!ided»  A 
ftrong  argument  may  be  drawn  from  the  loth  feftion  of 
the  34  Ge^.  j.  at  the  end,  namely, «  Provided  always  that 
**  all  the  other  regulation)  required  by  the  laws  ih  force 
^  concerning  the  regiftering  Je  novo  of  fliips  and  ve^Ii 
^  be  complied  with.*'  This  provifion  recognizes  and 
enforces  the  two  former  ftatutes  of  7  &  8  F^.  3.  and 
16  GV».  3.  feff.  31.  My  cdnclufion  therefore  is,  that  the 
flat,  of  7  &  8  ^.  3.  in  this  refpe£t  is  not  repealed,  but  is 
ftill  in  force,  and  therefore  the  regiftratlon  if  ftcvd  is  right 
ted  proper.  Fbr  thefe  reafons,  as  t  am  of  opinion  that 
tirithout  this  forced  conftru£kion  of  the  i6th  feflion  of 
34  Geo.  3.  it  may  be  dtfcovered  by  the  feveral  provifions 
of  thefe  three  ftatutes,  whether  a  ihip  bd  Bf'hijb  owned 
and  Britj/b  built,  the  two"  great  objects  of  the  legiflature» 
and  as  a  diflerent  conftruAion  would  tend  to  defeat  the 
fiurpofes  of  thefe  ftatutes,  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reverfed. 


Macdonalo  C.  B.  a  transfer  may  be  made,  either 
t6  a  perfon  of  the  fame  porti  or  of  a  diflerent  port,  of 
Ae  (hip  being  at  hom«,  or  at  fea.  The  ftat.  fSctff^.  y 
h  the  foundation  of  alL  This  requires  a  regiftratioft. 
And  the  aift  fejlion  requires  a  ne.w  regiftration  on  2 
diange  of  pott,  and  in  that  cafe  requires  the  old  certifi<> 
«ate  to  b«  delivered  up.  It  requires  that  when  the  pro« 
ftnf  U  to  be  ehanged  in  the  fame  port,  then  the  change 
ftatt  b*  IftdotTed  oh  the  regiftry.  This  diftin£lion  is  not 
fttpealed  by  the  fubfequent  a^,  but  improved*  Nothing 
Aout  tfite  is  found  In  the  26  G.  3.  The  fubjed  is  taken 
tip  tn  34  G.  3«  e.  6t./s.  15,  i6  &  17.,  all  thefe  I  conftrue 
fogefiier.  *A^  tSth  feftiOn  ij  1  lefttiAion  on  the  1  jtiv 
The  r5t!h  applies  only  to  transfers  of  (hips  in  the  iame 
^fU  and  tht  I6th  feaion  applying  to  the  fame  fubje£l» 

but 
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W  eoAtempbting  a  lempenrf  abfenee  of  the  Onft  t4 

thzt  Oe  eeitifisate  ctoukt  not  be  had>  fobftitutes  &« 

Aext  bcft  thing.    The  pemfer  of  this  a£k  expe£led  thfe  V." 

fhip  to  return  to  the  fame  port.    I  think  the  feftion  only     J<»^««^«»*» 

iiipt)Iies  to  {hips  ftill  belonging  to  that  t>ort;  but  if  Hot,  \ 

f  think  that  the  annulling  claufe  at  the  foot  of  fe£lion  i6. 

apt>lies  only  to  the  negle£^  to  endorfe  the  transfer  upon 

(he  certificate  of  regiftry  vrithin  ten  days  after  the  (hip's 

tetuniy  otherwife  it  muft  include  the  negleds  in  the  mid-« 

lie  of  the  fediOUt  viz.  by  the  officers.  The  17th  fedtion^ 

tk  well  as  the  t6(h,  is  a  qualification  of  the  1 5th  fe£tion  ; 

die  idth  when  the  fiiip  is  abfent,  and  the  17th  when 

die  dwners  or  either  of  them  are  abfent.    On  what  then 

doer  the  reglftration  de  fiovo  depend  ?    On  7  &  8  fl^.  3* 

/  2f .  which  is  bare  of  regulations,  but  has  the  impor* 

tint  dne  of  deliTering  up  the  old  certificate.    This  fub- 

ft€t  IS  uken  up  by  the  aad  feAion  of  34  G.  3.  which 

lutrries  ihips  hotne  when  fold  at  fea,  luider  circumftances 

which   requires   regiftration  Je  novo  at   another   port. 

^o  link  in  the  hiftory  of  the  fliip  is  wanting ;  a  perfon 

enquiring  at  Newcaftle  would  be  referred  ^to  London.     I 

think  the  delivery  of  the  copy  of  the  bill  of  fate  of  no 

life.  Thecaufesofregiftrationiff  0dw,are,  i  ft.  Where  the 

fhip  is  fold  ta another  port,  by  the  ftat.  W,  3.  adly, When 

the  certificate  is  loft.     3dly,  Where  the  (hip's  name  is 

:dtered.      4thly»  Where  the  certificate  is  wrongfully 

withhdd  from  the  owner.    5thly,  Where  a  part^-owner 

requires  it.     I  thkik  the  Fijhburn  did  what  was  right.    If 

(he  had  dime  otherwiie  (he  would  not  have  done  enough. 

Maksfibld  C  }.  I  doubt,  but  think  the  judgment 
ought  to  be  affirm^.  The.  ground  on  which  I  think 
fo,  is,  that  no  copy  of  the  bill  of  fale  was  (ent  3  no 
queftion  of  reafonable  time  for  the  fending  it,  arifes  in 
this  6a£s,  becaufe  none  was  fent  at  all.  If  the  16th  fee- 
tion  had  ftopt  in  the  mid(Oe,  it  would  have  been  clear, 
and  the  confufioa  arifes  from  the  lattet  pan,  which  ap* 
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plies  to  a  new  fubjefl,  vis.  the  return  of  the  (Iiip  to  her 
owa  port.    What  is  the  objefl  of  requiring  a  copy  of 
the  bill  of  fale  to  be  fent  ?    "^o  give  immediate  notoriety 
to  the  fale,  and  prevent  fofeigners^lrom  trading  with 
Briti/b  fhips  ?    It  was  intended  for  this  purpofe  that  the 
delivery  of  the  copy  Ihould  be  made  immediately.    The 
i6th  feftion  receives  confiderable  explanation  from  the 
17th.     The  1 6th  applies  only  to  the  fale  of  a  fliip  being 
at  fea.    The  17th  contemplates  the  cafe  of  a  fale  when 
the  owners  are  abroad.    In  that  cafe  it  allows  6  months 
for  the  delivery  of  the  bill  of  fale,  and  10  days  for  the 
indorfement  after  the  (hip  returns  to  any  port  in  this  kmg- 
dom.     It  has  been  fuppofed  in  argument,  that  if  a  fliip 
be  fold  at  fea,  the  purchafer  has  a  right  to  change  her 
port;  and  that  if  he  does  change  her  port,  a  regiftration 
de  novo  is  fufficient,  and  it  is  unneceflary  to  obferve  the 
rcquifitions  of  the  i6thfe£tion.     But  how  is  it  to  be  - 
known  whether  the  piirchafer  will  change  her  port  ?    It 
IS,  at  the  time  of  the  fale,  a  profound  fecrct.     My  bro- 
tliers  feem  to  tliink  that  the  purchafer's  refidence  in 
another  port  is  fullicicnt.     I  think  not.     If  mdeed  he 
takes  her  to  that  port,  and  begins  to  trade  to  and  from 
thence,  tlicn  tliat  bcgnis  to  be  her  port,  and  he  is  com- 
pellable to  reglfter  her  there,  under  7  &  8  /fT,  3.  /  ai. 
which  in  tliat  refpccl  I  think  is  in  force.     The  unfa- 
thomable intention  of  tlic  purchafer  to  transfer  her  to 
another  port  cannot,  I  think,  be  material.  ♦  I  think  the 
purchafer  df  a  (hip  may  carry  her  to  anotlier  port  and 
regiller  her  there,  but  then  he  muft  firft  deliver  a  copy 
of  the  bill  ot  fale.     The  2 id  feftion  refers  to  regiftra- 
tions  de  novo  by  virtue  of  the  26  Geo.  3.,  whereas  that  a£t 
authorizes  no  regiftration  de  novo.     It  is  faid  the  hiftory 
of  the  (hip  may  be  traced  without  a  copy  of  the  bill  of 
fale  being  fent :  fome  of  its  hiftory  may  be  traced,  but  a 
fale  may  be  fuppreflcd. 

Judgment  reverfed. 
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Ahitbol  v.  Benedettq.  JtJj*^ 

A  T  the  fittings  at  Guildhall^  after  Trinity  term,  before      ^  «*»«»  «  * 

-*^    .  T       !_•  r  ti    •  1.  c*"^«»  without  a 

JLawrtnce  J.,  this  caufe  was  called  on,  when  no  ^^f^  ^^^  ^^ 

attorney  appearing  for  the  PlaintifF,  Shepherd  and  Bejl  authorize  oounfd 
Serjts.  propofed  to  withdraw  the  record,  which,  as  they  coiTat  iwyT/ '««[ 
had  retainers  in  the  caufe,  they  conceived  they  were,  on 
that  account,  authorized  to  do. 

L^ns  Serjt.,  who  appeared  for  the  Defendant,  coti* 
tended  that  a  retainer  did  not  authorize  counfel  thus  to 
take  charge  of  the  interefls  of  the  caufe,  and  that  fuch  a 
thing  had  never  been  done  in  any  cafe  where  oppofitioa 
was  made  to  it  on  the  part  of  the  Defendant. 

Lawrence  J.  could  not  conceive  that  a  mere  retsuaer 

authorized  a  gendeman  at  the  bar  to  interfere  fo  £ar  ia 

VojuIU;  Q  aicaulii 
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i  caufe  as  to  withdraw  the  record ;  and  by  hU  direftioif 
die  caufe  was  called  oii,  a  jury  were  fwom^  and  the 
Plaintiff  was  nonfuited>  wit^iiberty  to  mqiift  to  fet  afide 
the  n<mfuit^  either  in  cafe  his  coonfel  fhould  find  that 
they  had  had  briefs  delivered  to  them,  which  ihey  had 
left  at  home  Uvottgh  negligence  or  miftdee,  (for  wluch 
the  client  ought  not  to  fuffer  i)  or  in  cafe  the  Court 
ihould  be  of  opinioui  that  a  mere  retainer,  without  a 
brief)  autborissed  coiinfel  to  order  ^  lecQcd  to  he  witii^ 
dfawn* 


The  Fiaintiff  did  not  tentme  to  ino^e  An  cafe  m  tbt 
tn&ing  term. 
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/^/y>f^ci>;t^ 


tl9V*i* 


^     Abillofez- 

'^  ^  ^^^  the  coiifidaatkm 
9  /S\  for  which  is  fpi- 
t  ritttonf  Cquoribid 

in  Idi  qoanttdep 
thaiibfso/.'valwy 
i0  festally  ¥oid» 
though  pirt  of  the 
cooBdcratMni  wm 
moBcy  Wnt* 

Theftatntt 
a4(r.»«r.40«/ll* 
making  iUegtl  the 
ftleoffpiritsbilefs 
cpiantkies  than  to 
ao/.  yaluei  unleft 
paid  fort  extends 
to  ifHTits  mixed 
^qA  water* 


Scott  v.  GaxiiOJti. 

nrtilS  was  an  action  bxoiight  upon  a  hiU  o^  exchange 
for  lo/.  lo/.  xoi/«f  agaii^  the  acceptor.     Upon  the 
trial  of  this  caufe,  at  the  Middle/ex  fittings  after  laft  In- 
mty  term,  before  Mansjield  C.  J.,  it  appeared  that  the 
drawer  gare  this  bill  to  the  keeper  of  a  cofiee-houfe  in 
payment  fot  the  balance  of  a  debt,  p^rt  of  which  wa» 
contra£led  by  the  loan  of  fmall  fums  of  money,  and  part 
was  for  fpirits,  and  fpirits  mixed  with  water,  famiflied 
by  the  payee  in  fmall  quantities,  not  amounting  to  i(^. 
at  one  time.    It  was  urged  for  the  Defendant  that  bj 
the  flat.  24  G.  2.  e.  40.  /  12.  the  Plaintiff  Could  not  re*' 
coyer  in  this  adion,  and  Mansfidd  C  }.  being  of  that 
opinion,  noofuited  the  Pbuntiff. 

Siepbifd  Serjt.  now  moved  to  (et  afide  the  nonfuit  and 
have  a  new  trial :  he  urged  that  the  flatute  does  not,  in 
tefms,  aymd  a  fecurity  giren  for  the  price  of  fpirits  fold 
b  finaU  4)uaiidlies  1  it  ooly  bp  that  ao  one  flmll  madn-> 

taiB 
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tain  an  aAion  for  the  price :  and  at  all  events  part  of 
the  confideratioB  for  the  hill,  the  money  lent,  is  a  good 
ccMifideration  i  and  where  a  fecurit j  t»  given  for  a  good 
confideration  and  a  void  confideration  together,  the  latter 
will  not  avoid  the  fecurity  in  toto* 

Mansfield  C.  J.  The  ftatute  does  not,  in  terms,  in« 
deed  avoid  the  fecurity,  but  it  makes  the  confideratiim 
iQegalj  not  merely  void  ;  and  the  fecurity  is  entire,  and 
cannot  be  apportioned ;  and  (ince  it  is  partly  given  for 
an  illegal  confideration,  the  whole  bfU  is  void. 

Heath  J.     Perhaps  it  might  be  diffewnt,  if  for 

part  of  the  amount  of  the  biU  there  were  so  confi* 

deration* 

Rule  refufed. 


Thompson  *u*  WniTMOREt  ^^*  7* 


/^^d 


'tlSSS  was  ah  zBtion  upon  a  policy  of  aflurance  effeded      If  t  Ihip  Heve 
upon  the  (hip  Colfiftgwood,  loft  or  not  loft,  at,and  from,  ^l^^^f^ 
laid  to  all  ports  and  places  whatfoever  and  wherefoever,  ^^y,  to  Kpdrybe 
at  fea  and  in  port,  and  in'  all  and  every  fervice  the  ihip  thereby  bilged  and 
might  be  ordered,  for  fix  calendar  months,  from  the  8th  ^^ftfoccafioned 
of  February  1809  to  the  7th  day  of  Auguft  r8io,  to  re-  by  the  perib  o£ 
mm  20/.^  month  for  every  uncommenced  month,  on  ^"** 
being   dsfcharged  government  fervice.      The  Plaintiff 
averred  that  the  (hip,  by  the  waves,  winds,  and  perils  of 
the  fea,  was  bilged,  ftrained,  broken,  and  deftroyed. 
Upon  thp  trial  of  this  caufe,  at  the  fittings  at  Guildhall^ 
:dter  Trinity  term  18 10,  before  Mansfield  C.  J.,  it  waa 
proved,  that  the  vefl^,  which  was  in  the  employ  of 
gweikiment  as  a  tranf^rt^  and  was  a  narrow-floored 
▼eflU  of  244  tons  burthfeii,  had,  under  the  diredion  of 

fit  2  the  . 
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the  officers  of  the  tranfport  board,  been  carefully  laid 
down  on  Go/port  Beach  to  be  cleaned  and  caulked,  in  t 
fituation  where  vefTels  equally  narro\ir-floored,  and  alfo 
veflels  of  a  much  greater  bulk,  therefore  much  more 
liable  to  injury,  even  of  the  burthen  of  800  tons,  had 
ufually  been  laid  down  with  fafety  for  the  fame*pur« 
pofe.    The  (hip  lay  there  eafy  on  the  firft  day,  wheti 
the  tide  left  her ;  but  (he  was  found  on  the  following 
day  full  of  water,  which  rofe  in  her  with  the  rifing  of 
the  circumambient  tide :  and  upon  examiniition  it  ap- 
peared, that  the  planks  of  her  Gde  on  which  (he  lay,  had 
given  way,  and  that  fome  of  her  foot-hooks  were  broken. 
Sbepberd  Serjt.  for  the  Defendant,  objeded,  that  this  was 
not  a  lofs  occafioned  by  any  perils  of  the  fea,  and  cited 
a  cafe  of  Rowcroft  v*  Dunftnore^  B,  R.  tried  in  180 If 
before  Lord'  Kenyan  C.  J.,  in  which  Lord  Erjkint  was 
of  counfel  for  the  plaintiff*:  the  (hip  was  hove  dowOi 
and  while  heaving  down,  (lie  could  not  bear  the  ftrain : 
(he  was  drawn  on  the  land,  where  (he  bilged  \  and  the 
queftion  was  made,  whether,  it  being  neceflary  to  per- 
form this  operation  on  her,  tlxis  damage  was  occafioned 
by  a  peril  of  the  fea.     Lord  Kenyon  thought  it  was  not  a 
lofs  by  a  peril  of  the   fea,  but   an  accident  that  hap- 
pened :  fo  in  the  prefent  cafe,  whether  the  (hip    were 
laid  down  negligently  or  not,  (lie  bilged :  if  the  blocks 
that  fupported  her  had  fallen  down,  that  alfo  would  have 
been  an  accident,  but  certainly  would  not  have  been  a 
lofs  by  perils  of  ths  fea.     Mansfield  C.  J.  thought^  that 
although  the  tides  knocked  away  the  (hoars  which  fup« 
ported  the  CoIIingwood,  and  thereby  occaiioned  the  xnif- 
chief,  and   although    the   fliip   was  in  the  fervice  of 
government  at  the  time,  and  not  under  the  control  of 
thePlaintiflr,  yet  as  the  damage  happened  upon  the  land, 
it  could  not  be  confidered  as  a  lofs  fudainad  by  the  perils 
of  the  feai  and  nonfuited  the  FUintifiv  with  liberty  to 
s  more 
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moYC  to  enter  a  verdifk  with  8i/.  4/.  damages,  if  the 
Court  fhould  be  of  opinion  that  the  Plaintiff  was,  under 
the  circumftances,  entitled  to  recover, 

Lfns  Serjt.  on  this  day  moved  to  fet  afide  the  nonfuit^ 
and  enter  a  verdi£t  for  the  plaintiff}  but 

The  Court  were  unanimous  that  the  direction  of  th« 
Chief  Juftice  was  right. 

Rule  refufed* 


1 8 10. 
^.  —   *i 

Thomfsox 

V. 

Whitmobb. 


Butler  v.  Dorant. 

'T'HIS  was  an  aftion  of  ajfumffity  on  a  fpecial  agree- 
ment, made  on  the  fale  of  a  ihare  in  the  fecret  of 
making  Barclays  afttiti/iour  pilisy  whereon  the  Defendant 
agreed  annually  to  expend  1 000/.  in  advertifements ;  and 
the  breach  affigned  was,  the  not  having  expended  that 
fum.  Upon  the  trial  of  this  caufe,  at  the  fittings  after 
Trinity  term  iSio,  before  Mansfield  C.  J.  and  a  fpecial 
jury  at  Gfiildbaliy  after  the  parties  had  clofed  their  re- 
fpe£live  cafes,  the  Judge  was  proceeding,  in  his  fum- 
ming  up,  to  dire£l  the  jury  that  the  Plaintiff,  not  having 
(liftin^ily  proved  any  fpecial  damage  arifing  from  the 
breach,  was  entitled  to  nominal  damages  only  ;  where-* 
upon  ^j^  Serjt.,  for  the  Plaintiff,  ele£led  to  be  non<» 
fuit«d. 


If,  upon  th« 
judge  directing 
the' jury  to  give 
nominal  damages, 
the  Plaintiff*  elc<5ls 
to  be  nonfuitcd, 
he  will  not  be  per. 
mitted  to  have  a 
new  trial  upon  the 
ground  of  a  mif- 
dirc^llon  of  th« 
judge  in  that 
point. 


He  now  moved  for  a  rule  nift  to  fet  afide  the  non- 
fuit  and  have  a  new  trial,  for  a  mif-dire£lion  of  th« 
Judgel 

Lf AWRENCS  J.  His  Lordfliip  did  not  fay  you  ihould 
be  iionfuitedi  be  directed  the  jury  that  you  fhould  have; 

Q  }  nominal 
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1810.  nominal  damages  only ;  but  you  did  not  choofe  to  truft 
your  cafe  with  the  jury.  If  there  were  a  mif-direftion, 
you  (hould  have  abided  the  verdi^,  and  have  referred 
the  objection  for  a  motion  for  a  new  trial.  I  beheve 
this  has  never  been  done,  that  a  counfel  (hall  lie  by, 
until  he  hears  the  opinion  of  the  Judge  at  nifi  prius,  and 
that  if  he  thereupon  choofes  to  be  nonfuited»  he  ihall 
come  to  the  court  to  fetafide  his  owji  dCt. 

Rule  refufed- 


Ncv.9.  Crompton  v.  Hutton. 

If  two  oppofite  'I 'rilS  was  an  aftion  for  money  had  and  received,  and 
wka^  toattend,  money  psud.  Upon  the  trial  before  Mansfield  C.  J. 
and  he  reaves  at  the  Wifiminjler  fittings  ^fter  Trinity  term,  the  cafe  was, 
botkof  UicfT  **^  *^  plaintiff,  having  been  an  unfuccefsful  candidate 
although  the  pay-  for  a  feat  in  parliament  for  Nttiingham^  had  petitioned 
ment  made  by  the  ^he  Houfe  of  Commons,  and  had  fummoned  the  defend- 
iaafterwa^lsre-  ant,  who  was  the  town-bailiff,  and  a  material  witnefs, 
paid  him  by  ^  to  attend  and  give  evidence  upon  the  hearing  of  that 
^'  Selofo^  petition.  The  fittmg  members  had  alfo- fummoned  the 
cannot  recover  fame  witnefs*  The  plaintiff  had,  by  his  agents  in  town 
W^e^S  *"*  country,  paid  the  defendant  fifteen  guineas,  and  the 
in  an  a^ion  for  defendant  gave  him  a  receipt,  exprefling  it  to  be  for  his 
money  had  and  lofs  of  time,  trouble,  and  expences,  in  coming  fron^  Ifot- 
fingham  to  London  to  attend  as  a  witnefs  on  that  petition, 
and  id  returning,  eight  days.  The  plaintiff's  petition 
having  been  voted  to  be  frivolous  and  vexatious,  he 
IRras  fubjeded  to  th^e  payment  of  the  cofts  of  the  fitting 
members,  who  had  paid  the  Defendant^  for  his  attend- 
ance given  at  their  inftance,  as  witnefs  on  the  fiime 
occaGon,  1 7/.  o/.  9J.  which  fum,  amongft  other  items^ 
was  allowed  by  the  officers  of  the  Houfe  of  Commons  in 
taxing  the  ^8>  and  vas  therefore  paid  to  the  fitting 
6  membera 


Ifceiyed. 
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jnembers  by  the  Plaintiff!  The  Plaintiff'  conceiving  that 
the  Defendant,  having  altogether  received  from  both 
parties  payment  after  the  rate  of  3/.  7/.  ()d.per  day,  over 
and  above  the  expence  of  carriages,  had  received  more 
than  any  witnefs  was  entitled  to  claim ;  and  contending 
tiiat  the  receipt  exprefled  the  fifteen  guinea)  to  be  a  full 
remuneration  for  all  die  fervices  which  the  Defendant 
had  performed  for  either  party  iii  the  matter  of  the 
petition,  he  brought  d\is  adion  to  recover  back  the 
17/.  OS,  9</.,  which  was  laft  paid  to  the  Defendant* 
JUanifiMC.  J.  thought  the  Plaintiff^  was  not  entitled  to 
recover,  and  bonfutted  him,  but  wi^  liberty  to  move  for 
a  new  trial. 


231 


iSio. 
Cromptox 

HUTTOK. 


Rwinington  Serjt.  now  made  the  application.  If  the 
IPlaintiff 's  agents  had  known  that  the  Defetidant  had  any 
irlaim  upon  the  fitting  members^  they  would  never  have 
paid  him  fo  much  as  fifteen  guineas.  They  would  have 
P^d  him  nothing,  if  they  bad  fuppofed  he  was  to  receive 
^7/.  from  the  other  fide. 

Mansfield  C.  J.  '  It  is  a  very  common  cafe  that  4 
witnefs  is  fubpq:naed  on  both  fides,  and  that  each  party 
pays  him ;  an^  if  he  receives  fomething  from  the  one 
^de,  I  fuppofe  he  charges  lefs  on  the  othet. 

HfiAf  H  J.  Tou  have  given  no  evidence  what  was  thf 
Av^  regard  of  his  fervices,  or  that  he  has  charged  top 
inuch  altogether. 

CnkUUw  h  The  Plaintiff^  refts  merely  on  the  hn^ 
guage  of  the  receipt,  but  is  it  not  explained  i  The  receipt 
is  not  inconfiftent  with  the  Defendant's  having  a  deman4 
pn  ibe  odier  partv^ 

Rule  refufedv 


<l4 
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1 8 10* 


Nov>  9* 


Where  the  cir- 
cumilances  of  a 
cafe  had  been  fully 
put  into  the  pof- 
fefiion  of  a  juiy> 
who  had  twice 
found  a  verdidt 
the  lame  way, 
although  there 
was  confli<5llng 
evidence*  and  al* 
though  the  judge 
who  lall  tried  the 
caufc,/hought  the 
evidence  againft 
the  verdiA  pre- 
ponderated* the 
Court  refufed  to 
gnmt  a  fecond 
iww  triaL 


SwiNNBRTON  V.  Marquis  of  Stafford. 

IN  this  cafe  (a),   upon  the  fecond  trial  before  Law^ 
rence  J.  at  the  Sr^^rffummeradizes  i8io,  a  verdift 
was  again  found  for  the  Defendant.     L^nj  Serjt.  now 
moved  for  a  third  trial,  upon  the  ground  that  the  verdi£l 
was  againft  the  weight  of  evidence,  not  only  all  the  for* 
mer  evidence  having  been  confirmed,  but  an  additional 
fad  having  been  difclofed  on  the  laft  tr^ali  ^hich  was 
highly  favorable  to  the  Plaintiff's  claim :  viz.  that  in 
1 79 1,  notice  had  been  given  by  a  public  printed  band* 
billj  that  on  a  certain  day  Mother/all  common  would  be 
driven,   and   that  the  freeholders  would   impound   the 
cattle  of  all  perfons  not  entitled}  but  that  notwithftand«- 
ing  that  notice,  which  was  calculated  to  challenge  an 
aflertion  of  right  by  all  perfons  who  thought  themfelves 
entitled,  no  ftock  of  Knight^  the  then  occupier  of  iVirw- 
houfe  farm^  the  Defendant's  eftate,  was  foutid  pn  the 
common.     He  alfo  ftrongly  infilled  on  the   effed  of 
Knight's   declaration,    who,    when  Normacott  common 
was  firft  inclofed  in  fuch  a  manner  as  to  prevent  Knight 
from  turning  his  flieep  from  this  tenement  into  Mother- 
fall  QOfnmon  through  Normacott  common,  as  he  had  be^a 
ufed  to  do,  remarked  that  he  could  now  get  on  neither 
common ;  in  anfwer  to  which,  hi«  fervant  advifed  him 
to  cut  an  opening  through  the  corner  of  the  fence  of 
his  own  farm,  abutting  on  Mother/all,  common,  which 
he  accordingly  did,  and  erefted  a  wicket  there.     \_Law^ 
rence  J.    You  thought  that  a  cunning  trick ;  I  think  it  an 
affertion  of  right ;  for  Lord  StafonTs  tenants  had  then 
long  given   up   all  right   ol  common  upon  Normaccit 
common :  therefore  it  was  nx>  longer  commonable,  ai\cl 
the  (heep  being  there  muft  confequently  attrad  attei^ 


(a)  Scc(i«/op«9i- 


ticn,^ 
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tioa.]  The  whole  balance  of  evidence  is  fo  confider- 
ably  in  favor  of  the  PlaintifF,  that  there  ought  to  be  a 
new  trial. 

Mansfield  C.  J.     I  think  it  is  impoDible  in  this  cafe 
to  grant  you  a  rule.     Upon  the  laft  occafion  we  went 
as  far  as  we  could  go>  becaufe  it  was  an  important  cafe 
and  decided  the  right  to  the  inheritance  of  this  land, 
which  was  to  be  a(Egned  in  lieu  of  common.     On  the 
former  trial,  Williams  Serjt.  ftrongly  infifted  to  th^  jury 
on  the  grant  of  common  to  the  pri6ry  of  Stoncy  whofe 
property  afterwards  canie  to  Lord  Stafford^    and    we 
thought  it  might  have  prejudiced  the  miud  of  the  jury, 
though  it  was  reje£led ;  if  it  had   been   evidence,   it 
would  have  been  decifive  of  the  matter ;  but  we  thought 
the  caufe  not  fufiiciently  underdood,  and  fent  it  to  a 
new  trial.     The  jury,  who  are  the  competent  judges, 
have  again  had  the  cafe  before  them,  and  have  decided 
it.     Even  if,  on  nicely  fcrutinizing  all  the  evidence,  we 
had  a  doubt  whether  the  verdidi  was  right,  it  could  be 
never  right  for  us  to  make  no  weight  of  two  verdi£ls  of 
a  jury,  in  order  to  take  the  chance  of  a  third. 
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SwiNNERXtCf 

Marquis  of 
SXATFORDk 


Heath  J.  I  am  of  the  fame  opinion.  We  cannot 
grant  a  new  trial  without  invading  the  province  of  the 
jury.  As  to  the  circumftance  fo  much  relied  on,  it 
might  have  happened  that,  at  the  time  of  driving  the  com- 
mon, the  (hcep  of  Knight  were  employed  in  compefter- 
ing  the  fallows.  The  pinder  of  Mother/all^  whofe  buG- 
nefs  it  is  to  know  every  man's  cattle,  is  in(lru£led  to 
impound  Knight^.s  cattle,  and  he  never  does,  which  is  an 
argument  they  had  no  right  to  impound. 


Lawrence  J.  I  cannot  fay  that  I  (hould  not  have 
been  as  well  pleafed  if  the  verdifl:  had  been  the  other 
way  •  but  the  Plaintiff's  counfel  very  forcibly  put  to  the 

jury 
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i<id» 


SWINNERTOK 

Marquuof 
8TAFfO]U>» 


jury  all  the  arguments  which  have  been  this  day  inCfted 
on :  in  particular,  he  obfenred,  that  one  inftance  of  in<» 
terruption  was  much  ftronger  than  much  uniittemipted 
exercife  of  the  right,  and  he  dwelt  on  the  inftances  of 
interruption ;  and  in  fumming  up  the  evidence,  I  ob- 
ferved,  that  the  remarks  of  the  Plaintiff's  counfel  were 
very  juft  and  weighty.  I  confefs  I  fliould  have  been  as 
well  pleafed  if  the  verdift  had  been  the  other  way  :  bat 
fince  the  verdict  is  fo,  and  fince  my  Lord  Chief  Juftice 
and  my  Brother  Heath  are  of  opinion  that  there  ought 
to  ba  a  new  trial,  I  may  remark,  that  although  the  agree- 
ment of  the  prior  of  Stone  was  rejcfted  as  evidence,  yet, 
unlefs  it  is  imputed  that  this  was  a  fabricated  inftrumenti 
it  was  as  near  being  evidence  as  could  be  \  and  if  it  had 
been  evidence,  it  would  have  bound  the  rights  of  the 
parties,  for  a  perfon  who  was  then  owner  of  Nrwhoufe 
farm,  was  a  party  to  that  agreement,  fo  that  no  injuftice 
has  been  done*  't 


Chambre  L  t  am  of  the  fame  opinion*  I  think 
there  is  nothing  like  fufficient  ground  for  the  Court  to 
Interfere  to  fee  afide  this  verdiA.  The  circumftances  have 
already  been  fpfficiently  commented  on,  and  therefore  \ 
need  add  nothing. 

Rule  refufed/ 


Delivery  of  pro- 
eeffl,  leaded  up  in  a 
letter,  in  the  ab- 
fence  of  the  per- 
fim  to  whom  it  it 
addrefledf  is  no 
fervice  but  from 
the  time  when  the 
letter  jfopenedt 


Arrovtsmith  V.  Inole. 

QLArrON^  Serjt.  had  obtained  a  rule  niji  to  fet  afid^ 
the  proceedings  in  this  cafe,  for  irregularity:  the 
faA  was,  that  the  procefs  was  fent  to  the  houfe  of  the 
attorney  for  the  Defendant,  fealed  up  in  a  letter,  which 
was  addrefled  to  the  attorney,  and  was  delivered  them 
before  niiie  o'clock  at  night}  bi^t  ai  the  attorney  was  then 

abfeot 
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•bfent  from  home,  and  conttntted  abfent  until  after  nine  l8io. 

o'clock  at  night,  this  was  not  a  fervicc  before  nine  o'clock,       *--  —^—^ 
and  was  therefore  equivalent  to  no  fcrvice  for  that  night.  ^^      ^^ 


Faughan  Serjt.  endeavoured  to  fupport  this  as  good 
{lervice,  but^. 

The  Court  held  that  this  was  no  fervice :  if  the  let- 
ter had  been  open,  a  clerk  might  fee  what  were  the  con- 
tents, and  proceed  in*  the  caufe  accordingly :  but  the 
letter  being  fealed  up,  he  probably  would  not  dare  to 
open  it,  and  therefore  it  gave  no  notice  of  the  action. 

Rule  abfolute. 


Inous. 


MoRELL  Vs  DuBosT  and  Sonnerat. 

QHEPHERD  Serjt.  had  on  a  former  day  moved 
for  a  rule  nifi  to  fet  afide  the  warrant  of  attorney 
which  had  been  given  in  this  cafe,  and  the  judgment 
entered  up,  and  execution  iflued  and  executed  thereon, 
upon  the  ground  of  non-compliance  with  the  rule  of 
Court,  of  Micbeelmasy  43  Geo.  3.,  which  requires,  that 
upon  preparing  any  warrrant  of  attorney,  fubjeft  to  a  de- 
feasance, the  defeazance  (hall  be  written  upon  the  fame 
paper  or  parchment  upon  which  the  warrant  of  attorney 
fhall  be  written,  or  that  a  memorandum  in  writing  ihall 
be  made  on  fuch  warrant,  containing  the  fubdance  and 
tSe€t  of  fuch  defeazance.  In  the  prefent  cafe  the  de- 
feazance purported  to  be  merely  for  avoiding  the  judg- 
ment upon  payment  of  240/.,  whereas  the  tranfac- 
Uon»  as  it  appeared  on  the  affidavits,  was  this  :  The  De- 
fendant Duboftf  being  indebted  to  the  Plaintiff  in  240/., 
a  written  agreement  was  entered  into,  that  he,  and  the 
/other  Defendant,  fliould  give  their  acceptances  for  240/., 
joul  ibould  alfo  depofit  in  the  Plaintiff^'s  hands  a  valuable 

pi£turei 


iVbtf.  I  a. 

It  18  not  fuffi- 
clent  that  the  de- 
feazance of  a  war- 
ranr  of  attorney 
(hews  the  amoant 
of  the  fum  fecured 
by  the  judgment. 
It  muft  alfo  notice 
all  coUateral  (ecu* 
ritles  by  which  it 
ia  fecured* 
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MORELL 

V- 
DUBOST 

oad  Another. 


pifture,  with  power  for  the  Defendant  to  fell  it  in  aft 
the  acceptance  (hould  not  be  duly  paid,  and  to  retain 
the  proceeds  in  part  payment  of  the  debt  \  but  the  de- 
feazance  mentioned  nothing  of  this  latter  fecurity.  The 
plAure  had  h^en  fold  for  160  guineas,  and  the  Plaintiff^ 
had  moreover  levied  in  execution  122/.  10/.  TheCouxt 
granted  the  rule  nij!,  and  engrafted  on  it  the  terms,  that 
the  Plaintiff  (houjd  produce  the  agreement,  which  was 
in  his  cuftody ;  that  the  Court  might  fee  how  far  it  cor* 
refponded  with  the  defeazance. 


Befi  Serjt.  now  (hewed  caufe  againft  the  rule.  He 
faid  it  was  fuificient^  if  it  appeared  on  the  defeazance, 
as  here  it  did,  what  ^as  the  amount  of  the  debt,  and 
what  were  the  terms  on  which  the  Plaintiff  wa^  entIUe4 
to  enter  up  judgment  and  fue  out  execution. 

Mansfield  C.  J,  No  doubt  the  defeazance  ought 
alfo  to  have  dated  the  other  part  of  the  agreement,  that 
if  the  money  was  not  paid  at  the  day  ftipulated*  the  pic- 
ture (liould  be  fold,  and  the  proceeds  applied  in  part 
payment  of  the  debt,  and  that  the  judgment  (hould 
afterwards  ftand  in  force  for  the  refidue  only.  The 
meaning  of  the  rule  is  the  fame,  as  the  intent  of  z  part 
of  the  annuity  a<^,  that  it  may  appear  upon  what  terms 
the  judgment  (hall  be  entered  up  and  execution  taken 
out :  it  is  a  clear  and  grofs  irregularity. 

Rule  a^folvte. 


Shepherd^  in  fupport  of  the  mle. 
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WiNSTANDLEY  V.  HeAO.  ^^^^^  »»• 

n^IS  was  an  aAion  of  debt  upon  a  fimple  contTa£l.      To  a  plea  o£ 

The  Defendant  pleaded   firft,    the   general   iffue,  Jf^^,^"'*'^ 

fecondljr,  for  a  further  plea  in  difcharge  of  the  perfon  of  debtor's  aA»  the 

the  Defendant  from  any  execution  to  be  had  againft  his  Plaintiff rcpUed  by 
'  ^        ,  **  denying  the  truth 

perfon  in  this  a£lion,  he  pleaded  his  difcharge  out  of  of  all  the  faAs 

the  FUet  prifon,  by  virtue  of  the  ftat.  46  G.^.  c.  108.,  collcAively,  which 

intituled  an  z&  for  the  relief  of  certain  infolvent  flebtors,  th^D^endant  in 

and  that  the  caufes  of  this  a£lion  had  accrued  before  the  oath  which  he 

his  difcharge.     The  PlaintiflF  replied,  that  the  Defendant,  JJ^J^J^^^^ 

in  order  to  obtain  his  difcharge,  in  purfuance  of  the  faid  order  to  obtain  hit 

ftatute,  did,  on  the  occafion   in  the  plea  fpecified,  fo-  difcharge,  without 

lemnly  fwear  that  the  fchedule  then  delivered  by  hiro,  p^^^^i^j^"  ^l\^ 

and  fubfcribed,  (meaning  the  fchedule  required  by  the  that  although  thii 

faid  aa  to  be  by  him  m  that  behalf  delivered,)  did  con-  ""P^^f  "f  P}"f^^ 
'        .  .  ''  nught  be  bad  on  a 

tain,  to  the  beft  of  his  knowledge,   remembrance,   and  fpedal  demurrer, 
belief,  a  full,  juft,  true,  and  perfeft  account  and  difco-  "t  cKd  not  tender 
very  of  all  the  goods,  effefts,  and  eftates,  real  and  perfo-  ^^^J'""* 
nal,  in  poiTeflion,   reverfion,  remainder,  or  expedlancy^ 
and  of  every  other  nature  and  kind  whatfoever,  which 
he,  or  any  perfon  in  truft  for  him,  or  for  his  benefit  or 
advantage,  were  feized,  or  poflefled  of,  interefted  in,  or» 
entitled  to,  or  was,  or  were,  in  his  pofleflion,  cuftody, 
or  power,  or  in  the  poffeffion,  cuftody,  or  power  of  any 
fuch  perfon  as  aforefaid,  or  which  he,  or  fuch  perfon 
had  any  power  of  difpoQng  of,  or  charging  for  his  be- 
nefit or  advantage  at  any  time  fmce  his  commitment  to 
prifon )  and  of  all  debts  to  him  owing,  or  to  any  perfon 
or  perfons  in  truft  for  him,  and  of  all  the  fecurities  and 
contrafls  whereby  any  money  then  was,  or  fhould  or 
might  thereafter  become  payable,  or  any  beiiefit  or  ad-* 
trantage,  which  might  accrue  to  him,  or  to  his  ufe,  or  to 
aoy  perfon  or  pexfons  in  truft  for  bim^  and  the  names 

and 
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kSio.  and  places  of  abode  of  the  feyeral  perfons,  from  whom 

fuch  debts  were  due  and  owing^  and  of  the  witneffes 
who  could  prove  fuch  debts  or  contracts ;  and  that  nei«» 
H«A».  ther  he,  nor  any  other  pcrfon  or  perfons  in  truft  for  him, 

or  his  ufe,  had  any  lands,  money,  ftock,  oc  any  eftatCi 
real  or  perfonal,  in  pofleflion,  reTerfion,  remainder,  of 
expe£tancy,  or  of  any  nature  or  kind  foever,  or  power 
of  difpoCng  of,  or  charging,  for  his  benefit  Or  advantage, 
other  than  what  were  in  the  faid  fchedule  contained, 
except  wearing  appatel  and  bedding  for  himff^lf  and  fa- 
mily, working  tools,  and  neceflary  implements  for  his 
occupation  and  calling,  together  with  a  fum  of  money 
not  exceeding  5/.,  and  thefe  in  the  whole  not  exceeding 
tlie  value  of  30/.     And  further,  that  the  faid  oath,  as 
fwom  and  taken  by  the  Defendant,  was  not  true  ^  but 
was  £alfe  in  this,  to  wit,  that  the  faid  fchedule  fo  fub- 
fcribed  and  delivered  by  the  Defendant,  did  not  contain 
to  the  beft  of  the  Defendant's  knowledge,  remembrance, 
•  and  belief,  a  full,  juft,  true,  and  perfedl  account  and 
difcovery,  of  all  the  goods,  efFcAs,  and  eftates,  real  and 
perfonal,  in  pofleflion,  reverflon,  remainder,  or  expec'^ 
tancy,  and  every  other  nature    and  kind  whatfoever, 
ivhich  he  was  poflefled  of,  interefted  in,  and  entitled  to» 
tnd  which  were  in  his  pofleflion,  cuftody  and  power, 
and  which  he  had  power  of  difpQfing  of,  and  chargiag 
for  his  benefit  and  advantage,  at  any  time  fince  his 
commitment  to  prifon  aforefaid  ^  and  of  all  debu  to  him 
owing,  and  to  any  perfon  or  perfons  in  truft  for  him^ 
and  of  all  the  fecurities  and  contrails,  whereby  any 
money  then  was  and  thereafter  became  payable,  and  ever^ 
benefit  and  advantage  which  might  accrue  to  him»  and 
to  his  ufe,  and  the  names  and  places  of  abode  of  the 
feveral  perfons  from  whom  fuoh  debts  were  due  anil 
owing,  and  of  the  witaefles  that  could  prove  fuch  debts 
and«ontra£is ;  and  thiEit  he  then  had  money,  ftock,  and 
•ftate  perfo&als  in  foffeBxm,  and  in-czpe£laiicy,  other 

thau 
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tban  what  aie  in  the  faid  (chedule  containedj  and  evei  tSlo. 

and  aboYe  wearing  apparel,  and  bedding  for  himiielf  andi 

i^xmlj,  working  tools»  and  neceflSury  ianpIeffieRts  for 

liid  occupation  and  callings  together  with  a  fum  q£  mo^ 

ney  not  exceeding  5/.,  and  tbefe  in  the  whole  not  ex« 

needing  the  value  of  30/.    The  Defendant,  protefting 

that  the  laid  replication  was  wholly  infufficient  in  lair^ 

and  untrue  in  fa£t,  rejoined]^  that  he  at  the  time  of  mak« 

ing  and  taking  the  faid  oath^  orhi&commitoienttQ  prifon^ 

as  in  the  iaid  replication  mentioned,  had  not  mooMf, 

flock,  or  eftate  perfonal,  in  pofleflEon,  or  ezpe&aacy^ 

other  than  what  were  in  the  faid  fchedule  contained^  aikl 

orer  and  above  wearing  apparel  and  bedding  for  him^ 

felf  and  family,  working   teols,  and  neceffary  imple^ 

ments  for  his  occupation  and  caUing^   together  with 

a  fum  of  money  not  exceeding  5/^  and  thofe  in  die 

whok   not  exceeding   die  value  of   30/L    in   manner 

and  form  as  the  Plaintiff  had  in  his  replication  al- 

l^^A      Upon  this  traverfe,  iffue  was  tendered  and' 

joined.   Upon  the  trial  of  this  caufe  at  a  fittings. at  JFefl^ 

mififitr,  m  Eafter  term  18 10,  before  Mansfield  C.}.^  it 

appeared  that  the  Defendant  was  poflefied  of  a  debt  of 

3^  abov»  the  5/.  mentioned  in  diis  fchedule,  and  diere* 

upon  a  verdidl  was  found  fee  die  FlainriflF  upon  this 

ifltie* 

Vauf^n  Serjt.  on  the  following  day,  by  permil&on 
refefved  to  him  at  the  trial,  moved  for  and  obtained  a 
rale  ntfi  iaft  fetting  it  afide,  and  entering  a  verdid  in  fa« 
Tour  of  the  Defendant  upon  the  laft  plea,  notwithftand- 
ing  the  verdi£l,  and  notwithftanding  any  error  that  the 
plea  might  contam,  upon  the  ground  that  the  replication 
was  bad. 

Ftirt  Serjt.,  in  this  term,  (hewed  caufe.  The  repli« 
cation  is  corre^y  pleaded,  inafoiuch  as  it  difaffirms  die 

trudi 
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1 8 10.  truth  of  all  the  fcveral  allegations  of  the  oath,  taken  coI« 

ledively,  in  the  fame  manner  in  which  they  are  fwom, 
it  moreover  proceeds  to  particularize   property  which 

Heai^  the  Defendant  poflefTed,  and  which  he  did  not  include 

in  his  fchedule ;  the  Defendant  by  his  rejoinder  has  de- 
nied  that  he  had  any  fuch  property,  and  upon  iflue  joined 
hereon,  the  jury  have  found  that  he  had  fuch  property  5 
a  material  hGt  therefore  has  been  put  in  iflue,  which 
being  found  for  the  Plaintiff,  is,  according  to  the  ftatute, 
decifive  againft  the  perfonal  difcharge  of  the  Defen- 
dant. There  is  no  ground  therefore  for  the  prcfent 
motion* 

.  Vaughan  and  Peckwell  Serjts.  in  fupport  of  the  rule. 
The  replication  is  too  loofe  and  general.  If  the  Plaintiff 
meant  to  reply  fpecially,  he  ought  to  have  pointed  out 
by  his  replication  the  precife  fa^ls  on  which  he  relied  for 
difproving  the  plea.  But  the  quedion  does  not  arife 
here  on  a  demurrer ;  the  only  point  is,  whether  the  iflue 
be  material  or  immaterial. 

Mansfield  C.  J.  If  there  are  in  the  pleading  the 
defe£ls  of  which  you  complain,  you  might  have  taken 
advantage  of  them  by  a  fpecial  demurrer. 

Lawrence  L  The  iffue  found  by  the  jury  is  not  an 
immaterial  iffue  :  the  words  of  the  replication  are  very 
genera],  that  the  oath  was' not  true  ;  and  perhaps  if  you 
had  demurred  fpecially,  for  uncertainty,  you  might  have 
fucceeded,  but  you  cannot  fucceed  on  this  rule. 

The  reft  of  the  Court  concuning,  the  rule  was  di£* 
charged. 
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Morgan  and  Others,  AiEgnees  of  Charles        Nov.  is; 
Henry  Hunt,  a  Bankrupt,  v.  Hor^^aIak 
and  Others.  7^^  *^/ 

THIS  was  a  cafe  direaed  by  order  of  the  Lord  Chan-      ^  ^^  "^^^  ^^Luj^ 

cellor^  for  the  opinion  of  this  Court  5   the  queftion  pj^^d,  conveyT^         j   v 

put,  was,  whether  an  indenture  executed  by  Charles  eftate*  in  truft  to         ^  t  - 

Henry  Hunt,  was  an  aft  of  bankruptcy. "  The  deed  was  ^f^'  '"1^°  P*^ 
m  «         li-rt  \  the  preiEng  cre- 

execttted  on  the  4th  of  Ju/y  1797,  and  was  made  be-  ditor,  with  a  fur- 

tveen  the  bankrupt  Hunt,  of  the  one  part,  and  the  ^^^  ^™^  ^o  pay 

Defendants  Edward  Horfeman,  Edmund  Batter/bee,  John  ^^^  relative«,1n 

Horfemany   and   Thomas  Hunt,  of  the  other  part ;    and  order  to  give  thcml 

recited  that  C.H.Hunt  being  indebted  to  the  Defen-  ««ndueprcfe. 
J  ...  f  \.  .      ..^  ^  ^  rence  in  comem- 

dants,  and  to  divers  other  perfons,  in  different  fums  of  pUtion  of  bank- 

money  upon  mortgage,  and  being  alfo  indebted  unto  the  ™ptcyf  it  an  ad 

Defendants  in  6000/.  and  upwards,  for  bills,  drafts,  or      g^  tlj*^?cd  U 

promiffbry  notes  in  their  pofleiEon,  unpaid ;  and  being  "^d,  fo  &r  as  re- 

alfo  indebted  to  his  mother  Catherine  Hunt,  and  his  fitter  !*!?  to  the  pro- 
,  teetion  of  the  ur- 

Catherine  Maria  Hunt,  in   looo/.,  for  money  lent  and  gent  creditor. 

advanced ;  and  being  defirous  that  thofe  refpeflive  fums      Whether  void 

might  be  paid,  had  propofed  to  the  Defendants,  in  con-  g^^^^  "    ^*' 

fideration  of  the  money  due  to  them,  and  of  their  de-      Upon  a  cafe  di^ 

liTerincr  up  to  him  the  faid  bills,  drafts,  and  notes,  to  ^^^  ^^  ^ 

Chancervy  the 
the  amount  of  the  faid  fum  of  6000/.',  and  alfo  in  confi-<  Court  will  not 

deration  of  the  name  of  the  faid  nomas  Hunt,  (who  was  ^°'^  any  queAioiia 

the  brother  of  the  faid  C.  H.  Hunt,)  being  erafed  from  prefsiy  put  iii*th«    ' 

fhe  bills  or  notes  then  in  the  pofleflion  of  the  faid  Horfe^  cafe. 

man,  Batterjhee,  and  Horfenmn,  (who  were  at  that  time 
bankers  at  Stratford-upon-Avon^  to  convey  and  aflure 
unto  diem,  and  the  faid  7.  Hunt,  and  their  heirs,  the 
hereditaments  thereinafter  mentioneJ,  upon  the  trufts 
thereinafter  exprefled ;  and  for  the  confiderations  afore- 
iaid,  the  faid  C.  H.  Hunt  did  thereby  convey  and  afiure 
unto  the  Defendants  and  their  heirs,  the  manors  lands^ 
VoL.m.  R  and 
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and  hereditaments  therein  mentioned,  in  the  counties  of 
Worcifler  and  Warwick^  upon  truft  that  the  Defendants, 
or  the  funrivors  or  furvivor  of  then:^  or  his  heirs»  (houldy 
as  foon  as  conveniently  might  be,  abfolutely  fell  and 
'  difpofe  of  the  fame  |  and  (hould,  until  fuch  (ale,  recetTC 
and  take  the  rents  thereof ;  and  out  of  the  monies  to 
arife  by  fuch  iale,  and  by  the  ve^ts  and  profits,  (hould  psf 
off  and  di£qharge   the  lieveral  fums  of  money  due  and 
owing  from  the  laid  C.H,HufU  to  the  feveral  perfons  there- 
in misntioned,  apd  that  after  payment  thereof,  the  De- 
fendants fliould  retain  to  themCeWes,  out  of  the  purchafe 
mon^y,  a  fura  of  lojooo/.,  and  intereft,  in  the  faid  in^ 
denture  mentioned  to  be  due  to  them  upon  mortgagey 
and  alfo  the  fum  of  6ooo/.>  due  to  thenj  for  prin- 
cipal and  intereft,  upon  the  bills,  drafts,  ana  promiflbry 
notes*  in  their  cuftody ;  and  likewife  the  fum  of  1000/.  to 
his  mother  C.  Huntj  and  his  fitter  C.  M,  Hunt^  and  that 
they  ihould  deliver  up  to  him  the  faid  C  H.  Huntf  the 
fano^  bills,   drafts,   or  promifTory  notes,  fo   erafed  as 
aforefaid  ;  and  after  payment  of*  and  retaining  the  re- 
ipeflive  fums  of  money  in  tlie  faid  indenture  mentioned^ 
ihould  pay  the  refidue  of  fuch  truft  monies  unto  the  faid 
G.H.Hunt,  his  heirs,  executors,    adminiftratcnrs,    and 
afligns.    The  provifion  in  the  deed  in  favour  of  Iforfimon 
and  Batter/bee,  was  made  fairly,  in  confequence  of  their 
preflure,  and  from  foar  of  hoftile  meafures  being  purf ued 
by  them  ;  but  the  other  proviCons  in  favour  of  the  mo- 
ther, of  the  brother,  and  of  the  fifter,  were  voluntary,  and 
made  by  th&faid  C.  H.  Hufd,  to  give  them  a  preference  in 
contemplation  of  bankruptcy,  and  were  fraudnlent* 


Vaughan  Serjt.,  for  the  Plaintiffit,  contended  that 
this  was  an  aft  of  bankruptcy  for  two  reafons,  firft^  that 
It  was  fuch  upon  the  plain  letter  of  the  ftatute  2.,  vulgn  i. 
Jae.i.  r.  15. /a. ;  fecondly,  that  it  was  fudi  upon 
the  general  policy  of  the  bankrupt  laws^  as  a  ftaod 
6  upon 
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Upon  all  the  other  credkors.  Firft,  it  #as  a  fraudulent 
grant  or  conveyance  of  the  btokrupt's  lands  and  tene- 
tnentS)  to  the  intent)  cor  whereby^  his  creditors  fl^ould 
or  might  be  defei^ed  or  delayed.  If  it  be  to  the  intent, 
it  is  fufficientj  it  is  not  neceflary  that  creditors  ibould  be 
theJPeby  aAuaUy  ddayed.  Nor  is  it  noiw  held  neceflary 
that  it  iheiild  be  a  coxvreyance  of  all  the  bankrupt's 
property.  IMansjSM  G.  J»  agreed  that  though  in  fFJU 
Jon  V.  I)ayf  2  fyrr.  S^i^t  the  Court  countenaaeed  the 
idea  that  nothing  but  an  affignment  of  the  whole  would 
be  deemed  an  ^Qt  of  bankruptcy^  that  was  not  now 
held  a  neceflary  ingredient.]  Any  ^  under  Jeal, 
whereby  a  part  of  the  creditors  are  to  be  exciH^ded,  is 
now  lield  an  a£t  of  bankruptcy^  Liram  v.  BarfUtti 
3  WHf.  47-  is  eked  in  the  cajfe  of  Ru/t  v.  Coopir^ 
Cofop.  633.  by  LofgAMdffsfield  C  J.  a9  a  decifion  iii  which 
'^  a  conreyance  of  a  third  part  of  the  bankrupt's  eieAs 
*<  only,  and  a  fair  tranfaAion  With  the  party^  was  held 
^<  to  be  fraudulent  and  void^  as  agihift  die^  raft-  of  die 
*<  creditofs^  and  that  being  by  deed,  it  Was  Hfeil 
«<  an  aft  of  bankrufftcy/'  iHansJi^li  C.  J«  fio^^ed 
UijT»  ofcferting  diat  it  wa^  unneeefiary  tb  cite  cafes  to 
AeW  diat  every  de«d  of  affignment  of  part  c/  a  sbraii's 
prcifenfj  whereby  his  drediiots  mif  be  deleilt^  01^  d^ 
kif  «d,  is  lift  a&  of  batdcruptc;'^} 


l8zo. 


Rnt^  8myL  was  etUed  upon  to  argue  for  tike  He* 
kojiadd^  He  adndtted  the  hW  to  be  fueh  ai  contended 
iov^  ^ut  £add  that  the  <A>je&  of  this  cafe  was  to  raaife  a 
former  queition.  The'  naatter  airofe  upon  a  bHl  filed 
^aiirfl  the  Defendants  to  havc^  ibis  deed  delivered  op  to 
die  Plainttfis  to  be  tanodlled ;  but  finee  the  >  cafe  it&tf 
expre&ly  ikates  that  fhe  ftrit  provifion  m  the  deed^  in 
Ca^otcr  of  H^tfit/im  and  BaiUt/b^,  wis  not  frattdfrlent^ 
•hey  w«re  ctotthled  to  retainf  the  eultody  «f  <his  deed 

R  a  far 
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Morgan 
and  Others 

HORSSMAN 

and  Othen« 


for  their  own  benefit  and  protefbion.    Deeds  void  as  to 
certain  provifionsy  becaufe  thofe  provifions  are  repugnant 
to  a  ftatute,  have  been  fupported  as  to  other  ufes; 
Kerrifon  T.   CoU^     8    Eajii  231.      And    Lord  Ellen- 
borough  C.  J.  <there  praifes  the  cafe  of  Mowysx.Leahf 
8  7.  i?.  41 1.9  which  decided  the  fame  point  with  refped 
to  a  deed  void  under  the  ftat.  13  Eliz.  c.  20.,  as  being 
founded  on  admirable  good  fenfe  and  found  law.     From 
Tvfyn/i  cafty  3  Co.  8av/Sownward89  there  has  been  no  cafe 
exafily  parallel  to  this.    Where  the  primary  purpofe  of 
a  deed  has  been  fraudulent,  though  coupled  with  an 
honeft  truft,  the  truft  has  not  prevailed  to  give  efied 
to  the  deed,  but  the  primary  purpofe  of -this  deed  is  cor- 
reOif  and  the  fraudulent  provifions  are  added  without 
the  knowledge   of   Horfeman   and   Batterjbee.      {Lavo' 
rence  J.      Tou  are  labouring  that  which  is  clearly  in 
your  favour,  that  with  refpeQ:  to  Horfeman  and  Bat' 
ter/kee^  the  deed  fhall  ftand  as  a  fair  deed ;  but  is  not 
your  point  this,  that  the  faimefs  of  the  deed  as  to  them, 
obliterates  tlie  fraud  of  the  other  provifions  ?]     Bacorti 
Mcudms^  Reg.  22.  p.  98. :  non  videtur  confenfum  retintdffe^ 
Ji  qtds  expretfcripto  minantis  aliquid  immutavit.     Here  the 
bankrupt,,  being  prefled  by  Horfeman^  fays,  I  will  give 
you  the  deed  which  you  aflc,  but  you  muft  let  me  infert 
a   provifion  for  my   relatives.     If  one  is  urged  under 
durefs  to  give  a  bond  for  50/,,  and  fays,  no,  I  will  not 
^ive  that,  but  I  will  give  a  bond  for  20/.,  the  bond  for 
2o/.  is  (Ull  given  under  the  fame  durefs.     Bac.Max.  98. 
JHotuyir.  Leake  is  ftrong  for  this  conftru£lion.     {La^a^ 
rence  J.     That  cafe  amounted  only  to  this,  that  on  the 
annuity  a£l,  the  Court  had  no  authority  to  direO:  the 
.deeds  to  be  delivered  up.]    It  eftabliihed  thus  much, 
that  a  deed  void  by  ftatute  may  be  void  in  part  only. 
ILaivrence  h    That  is  contrary  to  the  do^irine  of  Col 
tins  V.  Blankrn,  2  WUs.  35 1.,   where  Wilmot  C.  J.  foL 
,  5  '  lowing 
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lowing  Hoiartf  likens  the  ftatute  to  '<  a  tyranti  where 
^  he  comes,  he  makes  all  void ;  but  the  common-law/' 
he  fays,  <<  is  like  a  nurfing  father,  makes  only  Toid  that 
<<  part  where  the  fault  is»  and  preferves  the  reft.**] 

Mansfield  C.  J.  It  is  impoflible  for  this  'Court  to 
look  at  any  thmg  but  the  cafe  referred  to  it  by  the  Court 
of  Chancery ;  and  it  has  no  authority  to  give  any  opi«ioa 
on  any  thing  but  dDe  qaeftion  put  by  the  Lord  Chan- 
cellor i  therefore,  as  to  the  queftion  laft  raifed,  we  hare 
no  authority  to  give  any  opinion.  The  queftion  put  to 
us,  is,  whether  this  is  an  z€t  of  bankruptcy ;  a  convey, 
ance,  either  of  all,  or  part  of  a  man's  property,  in  favour 
of  fewer  than  all  the  creditors,  is  an  z(\  of  bankruptcy^ 
becaufe  it  is  the  means  whereby  the  creditors  may  be 
defeated  or  delayed.  This  deed  is  an  affignment  of  the 
grantor's  real  eftates  in  two  counties,  Worcejler  and 
Warvnchj  to  the  Defendants,  in  truft,  to  fell,  and  out 
of  the  proceeds,  after  payment  of  certain  debts,  due  to 
jothers  and  themfelves,  to  pay  the  grantor's  mother  and 
fifter,  each  looo/.  Is  not  this  then  a  gift  of  eftates  to 
die  value  of  looo/.,  to  each  of  thefe  perfons,  the  mo- 
ther and  fifter,  to  fatisfy  their  claims  and  pay  their  debts,- 
and  fo  put  thofe  fums  out  of  the  reach  of  all  other  cre- 
ditors ?  It  is  impoflible  therefore  to  fay  that  this  not  an 
aA  of  bankruptcy.  As  to  the  queftion  what  may  be 
the  effe£t  of  thefe  provifions  on  the  rights  of  the  bond 
jidi  purchafers  under,  this  deed,  we  have  no  authority 
to  enquire,  it  may  be  a  very  proper  point  for  the  Lord 
Chancellor  to  confider  either  in  law  or  in  equity,  but 
we  have  no  authority  whatfoever  to  confider  it. 

The  following  certificate  viras  afterwards  fent  to  th^ 
Lord  Chancellor^ 


1 8 10. 

Morgan 
andOthen 

Horseman 
•AdOthersb 


Having  heard  the  arguments  of  counfel  upon  tUs  cafe, 

ve  are  of  opinion  that  the  indenture  of  the  4th  of  July 
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I797»  execttttd  by ^  the  fatd  CharUs  Henry  Hunt^  w«  ill 
a£k  of  bankruptcy, 

J.  MANSFIEtD. 

J,  Heath. 
S.  Lawrence. 
A^  Cif  AMBM^ 


''mm 
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Mbv.  X5« 


Smith  «;•  Spoonbr« 


In  in  a^ott       TTHIS  was  an  aftion  upon  tlie  cafe  for  flamler  of  title, 

^^       rr^t        4^1     ■     <*IT**       t*ii  *  'yi/l  t 


The  Plaintiffin  his  declaration^  in  fubftance,  averred^ 


for  (lander  of  title 
it  is  necellary  for 

the  PtaintiiTto  that  he  was  poflbfTed  of  a  houfe  for  24  years,  the  refidue 

prove  maUce  in  f     ^^^^  ^f           •        ^^^^^  ^  jg^^-f^  f^.^^^  ^^  Defend- 

the  Defendant.  »                                                           '       t           ' 

Aleafe»xnwhich  znt  to  Francklin,  and  an  aflBgnment  made  on  the  31ft 

was  aprovifofor  q{  Augt^  1809,  from  Franckl'm  to  the  Defendant :  that 
I^^Lf  a^ilj^ar  ^^^  Plaintiff  put  up  the  refidue  of  his  tern>  to  fale  by 
%%  days,  being  ex-  aufiion  :  tlut  the  Defendant  was  prefent,  and  declared 
pofed  to  fale  by  ^^^  ^^  Plaintiff  could  give  no  title  if  he  did  fell  the 
property,  ^nd  averred  a  fpecial  damage  fuftained  thereby. 
The  Defendant  pleaded  the  general  iffue.  Upon  the 
trial  of  this  «aufe  at  the  fittings  after  Eajier  term  1810^ 
before  Chamhre  J.  at  "Weffmif^ery  the  leafe  was  given  in 
evidence ;  it  contained  a  provifo  for  re-entry  in  cafe  the 
rent,  which  was  payable  quarterly,  fliould  be  benind  and 
unpaid  for  28  days  after  either  of  the  days  of  payment. 


theaflignee,  and 
rent  being  then  in 
arrear,  the  leflbr 
announced  at  the 
£de  that  the  ven- 
dors could  not 
make  a  title,  in 
confequence  of 
which,  bidders, 
who  came  to  buy. 


^*  ""^y-  _^"«    It  was  proved  that  the  Plaintiff,  in  the  month  of  Augu/i 

afterwards  offered  r  r      t  -•         •  •  • 

xoo/.  for  the  leafe,  ^  809,  expofed  to  fale  by  au£lion  his  unexpired  term  In 

but  fubfeqoently     the  premifes,  ^nd  that  at  the  time  of  tlie  fale,  when  this 

mifes  hi  ejea-^*^  ^^^  ^*'  P^*  "P*  ^^^  Defendant  was  prefent,  and  told  the 
ment :  held  that     auctioneer  it  was  of  no  ufe  to  fell  the  lot,  or  put  it  up  % 

tto  adlipn  for  flan-  the  houfe  was  his  own,  he  was  the  landlord  of  it,  an4 
der  of  title  lay 
againft  him. 

If  the  leffee  covenant,  that  if  the  rent  be  unpaid  a  8  days,  the  leflbr  may  re-enW« 
whether  a  demand  of  rent  he  firft  neoeflary,  qnutre. 

In  an  adUon  for  flander  of  title,  the  Defendant  may  give  cnrideocc  on  d^  seoen^ 
ifiu^  that  he  ipoke  the  words  claiming  title  inliimfelf* 

no 
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no  title  could  be  made  to  it^    Some  othet  peifofis  wete  i8ie« 

diere  prefeiit>  who  faid,  the^  hM  come  to  bid  for  tbit 

lot,  but  rather  than  involye  themlblv^  iti  a  laVtrfuit,  they 

would  go  away  without  bidding  for  it.    The  audlicHieer 

and  Ae  Defendant  then  went  into  another  room,  where 

the  Defendant  faid  he  woiiU  buy  the  bonfe }  he  offered 

100/.  for  the  lea(e :  but  the  au&ibiicer  £ud  he  had  no 

authority  to  fell  it  otherwUe  thab.by  public  au^ipn. 

The  Defendant  faid|  two  or  thfte  weeks  befdre  the  auc* 

tion,  applied  to  the  aud^ioneer  for  the  purchafe  of  the 

leafe.     The  audioneer  told  the  Defendant  he  thought 

he  wai  liable  to  the  eicpences  of  tiie  sluf^ion^  to  iitrhich 

he  an(Wered,  that  he  would  ladier  pay  ten  p6und$  thail 

that  the  Plafaitiff  ihould  fdflain  any'  injuty.    The  ex* 

pences  of  the  fale  amounted  to  6L  8/.    At  that  time 

there  wu  half  a  year's  rent  diie  and  in  arrear,  imd  cer-P 

tain  part8  of  the  piemifea  were  out  of  repaid,  and  the 

Defendant  had  complained  of  it :  at  the  time  of  the  trisd 

the  Defendant  was  in  pofleflion  of  the  premifes,  and  it 

was  profed  that  the  Plaintiff's  attorney  had  recently,  ifl 

the  month  of  May  preceding,  tendered  the  Defendant 

the  payment  of  fife  quarters  of  a  year's  rent,  which  iikraa 

in  arreor,  and  the  cofts  of  the  ejefimefit  tltider  which  he 

had  obtirined  pofleiGofi  of  the  pr6mif(^,  if  die  Defendaftft 

would  give  back  ihe  poffeilioii.    The  declaration  iri 

eje£bqent  had  been  fenred  upon  Frafioklin  only,  and  not 

upon  the  tenant  id  pofleffion;  the  houfe  being  at  the 

time  of  the  fenri.ce  ihwi  up  gid^inlinhabited^     ^^Seijt^ 

for  the  Defendant,  objedfed  that  thePlaintifr  eouM  iM 

recover  upon  this  evidence,  becaufe  diere  was  no  proof 

^  malice  in  the  Defendant,  auid  according  lo  the  os^e  of 

Harprave  v.  Le  BniMi  4  Burr*  24^1  a  ,  in  ordef  to  fup^ 

port  thoe  ^ciee  of  aAico,  diere  muft  be  broof  of  malieet 

eitlier  expiefr  or  implML    4  C^«  iS\j8ir  G*  Gerard  v^ 

^af^  Didmtf^^  ift  ref.      <<  If  |pb^  Defendant  had 

R  ^  a^rmed 
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Smith 

v. 

SrooKJSR. 


affirmcKl  that  the  Plaii»ri6r  had  no  right  to  die  caftle  and 
manor  of  H.^  bat  that  flie  herfelf  had  right  to  tliero,  in 
diat  cafe,  becaufe  the  Defendant  herfelf  pretends  right 
to  them,  although  in  truth  (he  had  none,  yet  no  a£Uon 
lies.  For  if  ah  a£iion  (hoold  lie  when  the  Defmdaot 
herfelf  claims  an  intereft,  how  can  any  make  claim  or 
title  to  any  land,  or  be^  any  fait,  or  feek  adrice  or 
counfel,  but  he  ihould  be  fubje£l  to  an  i£tian  i  which 
would  be  inconvenient.*'  tiere,  although  in  fzck-  no 
reentry  was  given  by  the  leafe,  upon  the  ground  of  the 
premifes  being  out  of  repair,  yet  it  is  very  probable  that 
the  Defendant,  who,  it  feems,  complained  of  that  defe£l, 
fuppofed  that  a  re-entry  was  thereupon  given,  and  if  he 
ib  thought,  that  alone  would  be  fufficient  to  repel  the 
inference  of  malice :  and  if  that  had  been  indeed  a 
breach  of  condition,  the  Plaintiff  could  not  have  ob- 
tained relief,  even  in  a  court  of  equity,  to  re-e(lablifli 
his  title  to  the  Icafe.  The  rent,  however,  was  in 
arrear  at  the  time  of  the  fale,  which  is  proved  by  the 
Plaintiff's  offer  of  paying  the  rent  with  the  cofts  of  the 
ejeAment:  whether  the  Defendant  has  obtained  a  re- 
gularjudgment  in  ejeftment  or  not  is  immaterial,  for 
inafmuch  as  the  rent  was  in  arrear,  the  title  of  re-entry 
had  accrued  to  the  Defendant,  which  fufficiently  bore 
him  out  in  faying  that  the  Plaintiff  had  no  right  to  fell. 
Pel/  Serjt.,  for  the  Plaintiff,  urged,  that  if  a  perfon 
is  about  to  fell  property,  and  another,  by  any  means 
whatfoever,  impedes  him  in  (elling  it,  an  a^on  lies. 
The  oppofite  principle  contended  for  goes  fo  far,  that  i£ 
one  perfon  were  about  to  fell  a  chattel,  as  a  horfe,  an- 
other might  with  impunity  charge  the  feller  with  felony, 
in  having  ftolen  the  horfe,  if  he  only  took  care  at  the 
fame  time  to  claim  the  horfe  as  his  own,  although  he 
had  no  property  in  it  whatever.  Cbamkn  J.  waa  of 
opinion  that  words  of  this  fort  muft  1^  proved  to  be 

fpoken 
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(poken  either. through  exprefs  malice»  or  under  circum-  i8io« 

ftances  from  which  malice  may  be  implied ;  and  he       '  J~''  ~^ 
thought  there  were  fome  circumftanccs  here  which  ren-  v. 

dered  it  improper  to  withdraw  the  cafe  from  the  confi*  Sjpooneb. 
deration  of  the  jury.  He  dire&ed  the  jury  that  any  man 
who  has,  or  fuppofes  he  has,  a  title  to  an  eftate,  may 
aflert  his  own  title,  unlefs  malice  b  proved  to  have  been 
his  motive.  Some  of  tliefe  circumftances  were  rather 
fufpicious ;  it  did  not  appear  that  until  the  Defendant 
had  quitted  the  au6iion  room,  he  faid  any  thing  about 
'  his  own  right ;  he  only  denied  the  Plaintiff's  nght  to 
fell;  and  it'feemed  fomething  like  an  admiflion  of  the 
Plaintiff's  right,  that  he  had  offered  a  fum  for  the  pur- 
chafe  of  the  leafe :  it  appeared,  however,  that  a  re-entry 
was  given  upon  the  non-payment  of  rent,  and  that  the 
rent  had  been  in  arrefar,  wherefore,  the  whole  of  the  evi- 
dence, taken  together,  difaiBrmed  the  idea  of  malice. 
It  was  moreover  obfervable,  that  by  the  form  of  die 
condition  ufed  in  this  leafe,  it  was  not  neceffary  to 
demand  the  rent  in  cafe  of  a  re-entry  ;  it  was  not  like 
thofe  leafes  in  wliich  the  reentry  is  given  28  days  after 
demand  made,  but  the  re-entry  here  was  given  in  cafe 
the  rent  fliould  in  any  event  be  in  arrear  by  the  fpace  of  1 
28  days.  Liberty  was  referved  to  the  Defendant  to  take 
the  benefit  of  his  objeflion,  by  moving  to  enter  a  non- 
fuit,  in  cafe  the  verdi£i  fhould  pafs  for  the  Plaintiff* 
The  jury  found  a  verdid  for  the  Plaintiff,  with  61.  8/. 
damages. 

BeJ}  Serjt.  in  the  following  term  obtained  a  rule  niji 
to  fet  afide  the  verdid:  and  enter  a  nonfuit,  upon  the 
ground  that  at  the  time  of  the  fale  there  was  rent  arrear, 
and  no  exprefs  malice  proved,  and  that  where  a.  Defend- 
ant has  even  a  colour  of  title,  this  fort  of  a£lion  cannot 
be  fupported;  upon  which  occafion  Mansfield  C.  J. 
aJkedi  inafioauch  as  there  was  rent  arrear,  how  a  man 

could 
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1 8 1  o*  could  fuflbr  damage  by  flander  of  tide,  who  had  no  dtle ; 

and  Cbambre  J.  iaid,  that  after  dte  trial,  when  he  found 
bow  obftinate  the  jury  were,  he  had  repented  that  he 
bad  not  nonfuited  the  Plaintiff  t  but  at  firft  he  thought 
there  was  fome  (hew  of  malice,  fince  the  Defendant  had 
iirft  endeavoured  to  purchafe  the  leafe,  and  after  liM 
fale  had  offered  to  purchafe  it  at  a  lower  rate ;  nererthe- 
leis  that  he  was  afterw^urds  convinced  that  thofe  grounds 
wese  tnfufficient» 

Freri  Serjt.  {PeUf  who  was  with  him,  being  con&ned 
by  ilhiefs,)  now  ihe^ed  caufe.  He  contended  that  thd 
Defendant's  treaty  with  the  Plaintiff  for  the  purchafe  of 
the  leafe  was  a  waiver  of  all  forfeitures  that  might  have 
been  previoudy  incurred ;  (but  MansjuldQ.  J.  held  that 
a  man  may  well  offer  a  ixnall  fum  for  that  which  is  his 
own,  rather  than  incur  the  trouble  of  going  to  trial  to 
recover  it.)  If  the  Defendant  afferts  that  the  Plaintiff 
has  no  title,  the  ohus  lies  upon  him  to  prove  it.  And 
the  only  proof  given  is,  of  a  flaw  in  the  Plaintiff's  title 
at  the  time  of  the  a£tion  brought,  not  of  the  words 
fpoken :  at  the  time  of  the  a£):  complained  of,  the  Plain-r 
tiff  had  the  poffeiBon  of  the  premifes,  and  poffeffion  is 
a  fuflkient  title  againft  a  wrong-doer.  \^Mamfield  C.  J* 
A  pretty  ftrong  prefumption  muft  be  made,  to  enable 
you  to  avail  yourfeif  of  that  argument ;  for  until  it  i$ 
firft  ihewn  that  the  Plaintiff  had  a  title,  the  Defendant 
is  not  a  wrong-doer.]  The  Defendant  is  not  entitled  to 
avail  himfelf  of  the  anfwer  that  he  claims  title  in  him- 
felf,  nnder  the  plea  of  the  genenJ  iflue  which  he  has 
pleaded.  That  plea  is,  that  he  did  not  n&  dbe  expref* 
fioBs,  whereas  his  anfwei  ought  to  have  been,  thait  the 
ftafeeneat  nude  is-  true,  that  the  Phuntcff  hsKt  nor  tide* 
This  fpccies-of  aAion  is  ^  rare  occiiyi«nce :  but  in  stt 
other  cafes  of  flander  it  ie  of  daily  peaAice,  ftac  if  the 
Peitndaai}ullifies  the  flander,  be  oHift  fpeciafly  ^ori 
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kis  juttification.    [^Lawrena  h    Was  not  the  plea  in  i8io. 

Hargravi  v.  L0  Bnion  the  general  iirue>  in  which  the 
Kke  defence  prevMled  ?]  There  the  circumftances  were 
verjr  different :  the  Defendant  explained  his  whole  ob->  Spoonsr. 
je^lion  to  the  title  1  here  the  Defendant  only  throw» 
out  a  dark  innuendo,  and  never  ihews  wh£it  his  title  was. 
[Lawrence  J.  referred  to  the  cafe  of  Sir  G.  Gerard  v. 
Mary  Diekenfon,']  tn  Cr^  jS/..  196.  the  declaration  in 
the  fame  cafe  is  reported,  and  it  charges  no  malice,  yet 
the  Plaintiff  fucceected,  although  the  Defendant  made  a 
claim  of  right.  Therefore  k  is  not  true  that  no  adion 
is  maintaijIciUe  where  the  Defendant  claims  an  intereft. 
[Mmnsfiebl  C.  J.  That  pofition  may  not  perhaps  be 
fupported  to  the  full  extent :  if  a  man  knows  that  he 
has  ntot  a  title,  and  malicioqfly  aflTerts  that  he  has,  per- 
haps it  would  not  ferve ;  but  where  tliere  is  a  bond  fide 
aflertien  of  title,  \t  is  fufficient.]  There  was  no  proof 
rf  any  demand  of  rent,  nor  of  any  re-entry  having  been 
made  before  the  fiile;  without  a  demand  on  the  28A  ,  . 
day, iheLXefertdant  had  no  title  of  re-entry,  confequently ^ 
the  Pfaintiff's  title  was  at  that  time  good.  Doe  rf.  "  . 
Forjttry.  Wandlafs^  y  T.  R.  117^  For  this  provifo  does" 
not  make  t^  hnfe  abfolately  void  upon  the  non*{kiyment 
of  the  rent|  it  only  gives  a  po^er  of  re-entry,  and  in  , 
Qfrdief  to  exetcife  thati  aB  the  formalities  of  a  demand  on 
die  28th  day,^  and  of  a  re-entry,' muft  be  previoufly  ob- 
ferved.  {^Mansfield  C.  J.,  and  Heath  and  ChafnirelMKice^^ 
denied  this.  Chamhre.  If  the  provifo  'made  the  leafe 
adaaHy  void,  forae  Ibrt  of  re-entry  would  be  equally 
neceffiry  to  indicaee  the  lefibr*s  will  to  determine  it.3 
Duppmy.  Mayo^  I  WilRatn/s  Saunders,  287.  note  r6.  ;^  all 
the  authorities  are  there  coUe&ed.  IMansfie/dC.  J.  Tott 
need  not  hbourth'at  point,  that  in  the  cafe  of  a  re-entry 
upon  condition  for  non-payment  of  rent  according  to  the 
reddendum,  a  demand  and  feveral  other  formalities  are 
neceffatj.    Thofe  points  are  all  perfeAIy  well  knowUf 

and 
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1 8 10.  and  laid  down,  Co,  Lift.  20 1*     Lawrence  L  adhered  to 

^  ~-     -^     •  the  doftrine  of _Jgg  v.  JVandlafs^  that  a  demand  was 

/2l  ^:^.*^  .«^  ^-^^^•••^^V'neceflary  here.]     The  ftatute  4  Geo.  2.,  it  is  truc,^if- 

Sfooker.        penfes  with  thefe  formalities^  but  the  Defendant  has  not 

brought  himfelf  within  that  ftatme  \  and  the  words  of 

.    that  zSt  confirm  the  dodrine,  that  at  common  law  both 

a  demand  and   re-entry  are   necefiary.     \^Lawrence  J. 

Re-entry  is  now  neceflary  in  no  cafe  but  to  avoid  a  fine.] 

Even  if  the  provifo  had  been  that  the  leafe  fliould  be 

abfolutely  null  and  void>  a  demand  of  thejrent  would  have 

been  neccflary :  fo  a  rent  in  nomine pneme  cannot  be  enforced 

until  a  demand  of  the  original  referved  rent  has  been 

made,   i  Ro.  Ab^  459.  Co.  Lift.  202.  a.    \^Mansfidi  C.  J. 

yu^A  >C'iiy.  •/*  A<  cruy^^  Lord  Kenyon  C.L   certainly  lays   it  dowTTvefy^ttnTe- 

ry^  U  ^  c^€^  M^\  fervedly  in  Uoe  v.  Wandlafsy  that  on  a  provifo  for  le- 


HJ^4 


;/;«i«,  ^^y/m/*  'isft^^j^*^^     entry,  there  mufl  be  a  demand  and  all  the  formalities 

*"  iv  i«--^i*iw:  J^^^  attendant  upon  a  condltiQiTbroken  \  but  the  common 

Y  '^'i^'^^^J^^  of  thefe  words  is,  that  «  if  I  do  not  pay  you 

^.^  f     e^j     ^^^  ut^^^^  ^^^^  witliin  the  28  days,  you  (hall  re-enter  :*•  and 

^  14^^^  />^    ^ ^^/  jf^^'^"  the  28  days  the  tenant  muft  find  out  his  landlord, 

^  '>*V^     ^  j^^^  ^/l^^^OMf}\  he  be  200  miles  off,  if  he  is  within  the  four  feas, 

•  ,  y^^/ASr,  "and  pay^fimihis  rent,  otherwlfe  his  eftate  is  voidable : 

"  ^2  ^^^^'^^^^^l^'^y^'^^  ^^^"^  the.csife  turns  upon  this  point,  nor  do 

^^'fly^.  ^^^^M^^^  ^^^^  *^^  ^®  ^^  ^  P^^^  **  on  the  Pef^dant.] 
.««^  ^  ^^SSy/Zl^yd,  ^jj^^I^^U  admitting  that  the  Defendant  could  juftify  feme 
<  mM^  ^  *i^j^*>4^  -^  «^«^--flander,  he  cannot  juftify  the  terms  he  has  made  ufe  of. 
i^  ^  <  *^  A  O**^  ^^M  c^Q^  £1^  ^21.  pL  28.  Pennyman  v.  Rjobanks.  S.  C.  Mo. 
./^  ^^  ..<^  ^ -^'—^'^410.  p/.  558.    The  words  fpoken  upon  a  fale  were,  *«  I 


r^'^^^^i 


.'^^  w.^;.  ^^r"'  ^ E?ow  one  that  hath  two  leafes  of  his  land,  who  wiB  not 

u^.  ^  part  with  them  at  any  reafonable  rate  ^"  and  the  Defend- 

ant juftified  by  reafon  of  leafes  made  to  himfelf,  and 
upon  verdidl  for  the  Plaintiff,  and  mpdon  in  arreft  of 
judgment,  the  Court  held  the  plea  bad.  So  EaH  ^ 
Narihumberland  v.  Byrt^  Cro.  Jac.  1 63.  The  Plaintiff' 
declared  that  the  Defendant  faid,  •«  The  late  Earl  of 
Arundel^  lord  of  the  manor  of  Htaelbert  Brian ^  did  oaake 

a  leafe 
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a  leafe  of  my  tenement  in  Hazelbert  to  one  Mr.  Stougth- 
ion  for  60  years,  to  begin  after  the  expiration  of  my 
cuftonury  eftate,  &c.  and  the  fame  is  a  good  leafe ;" 
uhi  reveri,  the  faid  Earl  of  Arundel  did  not  niake  any 
fuch  leafe.  This  Defendant  juftiiied,  that  the  Earl  made 
fuch  a  leafe,  and  that  Stougbim  affigned  to  the  Defend- 
ant, wherefore,  for  maintenance  of  his  title  he  fpoke 
thefe  words.  Upon  a  replication,  de  tnjuriifud  propriij 
and  iflue  joined  thereon,  a  verdi£l  was  found  for  the 
Plaintiff;  and  it  was  moved  in  arreft  of  judgment,  upon 
the  ground  that  he  juftifying  the  words  by  reafon  of 
the  aflignmect  of  the  leafe,  and  in  maintenance  of  his 
own  title,  an  a£]Lion  lay  not :  fednon  allocatur :  for  in  his 
words  he  doth  ihew  that  he  fpnke  them  for  himfelf,  aad 
in  maintenance  of  his  own  title ;  for  it  is  lawful  for 
every  one  to  fpeak  in  countenance  and  maintenance  of 
the  tide  which  he  claims:  but  the  words  in  themfeives 
import  that  he  fpake  them  to  countenance  the  title  and 
intereft  of  a  ftranger,  which  is  not  lawful.  And  now, 
when  he  is  fued  to  be  punifhed  for  them,  (they  being 
falfe  as  is  pretended,)  he  cannot  excufe  himfelf  by  en- 
titling himfelf,  when  the  words  did  not  at  firft  import 
as  much.*'  [All  the  Court  agreed,  that  in  both  of  thefe 
cafes  the  pleas  were  no  otherwife  bad,  than  bccaufe  they 
*  were  falfe,  and  not  confonant  to  the  fads ;  fo  that  the 
iflues  were  properly  found  againft  the  Defendants.] 
The  reafons  there  given  are  good,  and  are  founded  on 
good  fenfe,  and  in  this  cafe,  if  the  leflbr  had  explained 
the  grounds  on  which  he  conceived  himfelf  entitled  to 
re^^nter,  the  au£lioneer,  who  expofed  the  premifes  to 
fale  upon  the  terms  of  the  vendor's  clearing  off  all  in«- 
cumbrances  to  Michaelmas  1809,  would  immediately 
have  healed  the  defe€t  of  title,  by  tendering  to  the  De» 
fendant  his  rent  up  to  the  time  of  the  fale,  and  the  cofts 
of  the  eje£iment ;  after  which  the  title  of  the  vendor 
would  have  been  good  agun.    Mildmaf^czk,  i  Rep. 

177. 
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177.  it  was  held  that  an  a£tio>n  might  be  mftintaiiieci  for 
tnfifting  on  that  as  a  leafe,  which  was  fo  doubtfal,  tlisR 
the  Court  faeiitated  whether  it  were  a  leafe  or  not.  That 
indeed  was  the  cafe  of  words  fpoken  by  a  perfon  not 
inttfrefted  in  the  property.  In  Hargrove  v  Le  Breim^ 
the  Court  thought  that  the  weight  of  the  evidence  diC* 
affirmed  the  prefumption  of  malice  :  but  this  Defendant, 
h  far  from  going  to  prevent  the  lisafe  from  being  foid> 
goes  with  an  intention  to  purchafe  it  himfelf,  and  offers 
ioo/.»an  inferior  confideration,  for  that  which  he  luaew 
to  be  of  value.  The  queftion  of  malice  has  been  Sub- 
mitted to  the  jury,  and  they  have  afirmed  it. 


Btjl  Serjt.,  contrh^  was  flopped  by  the  Conrt. 


Mansfield  C.  J.  The  ground  of  this  aQion  is^  that 
the  Defendant  is  fuppofed  falfely  and  maliciouily  to 
ibnder  the  title  of  the  PIsuntiiT.  Here  is  an  au£liott» 
and  the  PlaintifT'^  eftate  is  put  up;  it  does  not  appear 
whether  the  Plaintiff  was  prefent :'  the  audiioneerj  as 
agent  for  the  vendor,  probably  knew  fomethiag  of  the 
eftate :  the  Defendant  fays,  the  Plaintiff  cannot  make  a 
title  ;  the  aafiioneer  alks  no  queftions  ;  if  he  had  afked, 
and  the  other  had  affirmed  fomething  falfe,  it  might  have 
been  different :  it  does  not  appear  how  the  perfons  c^me 
to  difperfes  for,  generally,  perfons  attending  a  iale 
would  not  difperfe  on  the  word  of  a  ftranger  ;  but  it  w^e 
faid  by  the  coonfel  that  there  were  only  two  oj  thtee 
peribns  there  prefent«  At  the  time  of  the  trial,  the 
Defendant  was  in  pofleflion  of  the  pi;emiies  }  but  it  dons 
not  appear  how  \  the  Plaintiff  however  knew  how,  and 
might  have  explained  it  by  evidence,  and  except  for  the 
Jeafe,.  upon  which  &e  iPlaintiff  was  entitled  to  eqeitnble 
i-etief,  tdie  Defeaadant  had  then,,  in  hfkf  ib  good  a  tkU  an 
he  had  before  he  had  draiifed.  Stopping  btce  tihoii» 
what  evidence  i»  ^tt^  of.mafice  \    Whaf  ei4denu  that 

the 
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the  PhintTflF  meant  any  thmg  mote  than  to  afTert  hia  right 
to  that  pofleffion,  which  he  aftenitrards  obtained  before 
the  caufe  was  tried  i  On  the  part  of  the  Plaintiff  it 
was  faid,  the  Defendant  ought  to  prove  his  title :  that 
is  not  neceffary ;  for  pretty  ftrong  cafes  fay,  that  if  a 
Defendant  fays  he  has  title  to  an  eftate,  no  a&ion  will 
Ke  againft  him,  therefore  it  cannot  be  incumbent  on  him 
to  prove  his  title.  But  it  is  objeded,  that  fuppofmg 
this  was  a  cafe  where  a  ckim  of  title  in  the  Defendant 
might  be  a  ground  of  defence,  yet  he  cannot  give  it  in 
evidence  on  a  plea  of  the  general  iffue.  That  how- 
ever is  direftly  oppoGte  to  the  cafe  of  Hargrave  v. 
Le Breton,  where  the  general  iiTue  was  pleaded:  but, 
according  to  common  fenfe,  it  cannot  be  neceilary  to 
plead  fpecially.  He  alledges  that  the  Defendant  has 
ilandered  his  title  malicioufly  ;  if  he  had  no  title,  he  had 
nothing  to  be  ilandered.  The  flander  alfo  muft  be  ma- 
licious, and  what  proof  of  malice  is  here  ?  I  think  the 
rale  muft  be  made  abfolute  for  a  nonfuit. 


1810. 
Smith 

SffOONBR. 


Heath  J.  I  am  of  the  fame  opinion.  There  is  no 
pretence  of  exprefs  malice,  and  as  little  proof  of  implied 
malice. 


Lawrence  J.  I  am  of  the  fame  opinion.  An  aAion 
can  only  he  maintained  where  the  words  are  fpoken  ma^ 
liciouily.  It  is  not  neceffary  to  plead  fpecially,  it  is  for 
the  PlaintiflF  to  prove  malice,  which  is  the  gift  of  the 
'  a£lion,  and  is  a  part  of  the  declaration  important  to  be 
proved  by  the  PlaintiflF.  The  fpecially  pleading  a  jufti- 
fication  would  admit  the  fa£ls  ftated  in  the  declaration, 
and  amongft  others  the  malice.  Now  as  to  the  fads, 
^^hat  is  this  cafe  ?  A  man  thinking  he  has  a  right  to 
recover  pofieiEon  of  a  term  for  fome  mifconduf^  of  his 
tenant,  and  hearing  the  term  is  to  be  fold,  goes  to  the 
•u€lion»  and  fays,  the  vendor  cannot  make  a  title.;  now 

does 
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does  not  he  z€t  herein  as  an  honeft  man  ?  What  would 
have  been  faid,  if  he  had  lain  by,  and  permitted  another 
to  purchafe  it,  before  he  difclofed  his  claim  ?  The  rule 
therefore  muft  be  made  abfolute  for  a  nonfuit. 

Chambre  J.  concurring, 

The  Rule  was  made  Abfolute. 


^^^-  "•  Dawson  v.  Wood  and  Others. 

The  Plaintiff      'THIS  was  an  aAion  of  trefpafs,  brought  againft  the 
•  a  ^Uc  hodfc,  for  flieriffs  of  London^  their  officers,  and  the  Plaintiff,  in 

which  he  could  an  execution  againft  Pjke^  for  taking  the  liquors  and 
not  himfelf  obtain  ^g^^^  j^  ^j^^  p^^  jj^^  publichoufe  in  the  Old  BaUej, 
ahcence,  becaufe        .     ,      .   .  ,  T,    ,  •«.!«,. 

he  redded  in  ano-  and   detammg  them   until  they  compelled    the  Plain- 

ther  tavern,  put  tiff  to  pay  66/.  13/.  to  procure  their  liberation.  Upon 
perfon,  into  the  ^^®  ^^^  *^  ^^  fittings  after  the  laft  Trinity  term  at  Gmld- 
houfe  aa  his  fer-  hall^  before  Mansfield  C.  J;,  it  appeared  tliat  the  Plain- 
hS  's^d^/^  ^*^  ^^^  purchafed  the  leafe  and  fixtures  of  this  houfe  by 
him  with  money    appraifement   from    Finally  a  former  tenant,  that  the 

to  pay  for  the       piaintiflF  now  paid  the  rent  for  it  to  his  landlord,  who 

licence, which  waa  ,  •  r       i-    ■  «^.  -  «^    1  %. 

granted  to  B.        ^*®  ^  brewer,  and  fupphed  him  with  beer,  the  money 

Held  that  the        for  which  he  received  of  the  Plamtiff  at  another  tavern, 

(heriffwaanoten-      ^^  j^     •      ^  j^^  Mitre^Court  i  that  the  Plaintiff  alfo 

tided  to  take,  un-  *^ 

der  an  execution     purchafed  all  the  liquors  and  provifions  that  were  con- 

againft  A,  the  fumed  in  the  houfe  ;  and  that  all  the  tradefmen  who 
Plaintiff's  liquors     ^       .„     ,•  <i  r  i-  1.         , 

andchattclain  the  fumiflied  any  part  thereof,  gave  credit  to  him  alone. 

houfe,  committed   Jt  was  proved  to  be  the  praftic6  among  the  city  ma- 

to  A »  c       y.      gi(^|.ates,  not  to  grant  a  licence  to  any  perfon   to  fell 

^  beer  at  any  houfe   at  which  he  did  not  refide,  and  not 

to  grant  two  licences  to  the  fame  perfon  to  fell  beer  at 

two  public-houfes  within  the  fame  ward  of  the  city  ;  in 

confequence  of  which  rules,  the  Plaintiff,  who  had  an- 

^  other  public-houfe  within  the  fame  ward  wherein  this 

houfe 
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houfe  ftood,  caufed  Pyie  to  take  out  the  beer  licence  in 
his  own  name)  and  fupplied  him  with  money  for  tbaC 
purpofe :  the  beer  licence  had  before  the  prefent  year 
been  taken  out  in  the  name  of  Hindleyy  who  was  a  waiter 
of  the  Plaintiff's  at  his  tavern  in  Mitre^Courty  and  who 
then  refided  in  this  houfe,  but  did  not  keep  houfe  on  his 
own  account :  and  the  wine  and  fpirit  licence!  granted  tof 
Hindley  for  this  houfe  were  fiill  in  force  at  the  time  of 
the  execution  levied,  and  his  name  then  ftill. continued 
on  the  door.     Pyhe^  who  had  then  lately  been  difchaiged 
out  of  the  Fleet  prifdn  under  sm  infolvent  a&,  was  put 
into  the   houfe  by  the  Plaintiff  to  manage  it  \  he  flept 
there,  he  had  no  wages,  but  a  mere  fubfiftence ;  fie  paid 
the  taxes,  and  the  brewer's  demands  for  beer,  with  mo- 
ney taken  out  of  the  till  on  the  Plaintiff's  account.     All 
the  furplus  of  the  money  received  from  the  fale  of  li- 
quors, after  defraying  neceffary  expences,  was  paid  over 
by  Pyhe  to  the  Plaintiff.    The  Defendants  took  the  goods 
in  execution  under  a  judgment  for  a  debt  due  from  Pyle 
before  his  difcharge,  but  reftored  them  on  payment  bj 
the  Plaintiff  of  the  debt  and  cofts,  amounting  to  6d/.  13/. 
MansfieidCh  thought,  that  though  the  Plaintiff  fur« 
nifhed  the  money  for  carrying  on  the  bufinefs,  the  liquors 
and  beer  machines  taken  were  yet  to  be  confidered  as 
the  ftock  in  trade  of  Pykci  who  was  carrying  on  this 
trade ;  and  that  if  this  were  not  fo,*  a  fraud  would  be  fuc- 
cefsfuUy  pra£iifed  on  the  police  and  the  juftice  of  the 
coantry,  which  had  no  fecurity  from  the  perfon  from 
whom  they  ought  to  have  it,  for  the  good  keeping  of  this 
hoafe»  and  alfo  a  fraud  upon  every  perfon  who  dealt  with 
Pykty   by  giving  him  an  appearance  of  poffeffing  pro- 
perty :  and  as  there  was  not  in  this  cafe  the  queftion  to  . 
be  left  to  the  jury  which  ufually  arifes,  whether  a  fraud 
had   been  pradifed  on  any  creditor^  he  nonfuited  the. 
Plaintiff. 
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CASES  IN  MICHAELMAS  TERM 

Beji  Serjt.  having  on  a  former  day  in  this  term 
obtained  a  rule  nifi  for  fetting  afide  tlie  nonfuit,  and 
entering  a  verdi^l  for  the  Plaintiff  for  €6L  13/.  dar 
mages  % 

Cociell Sevjt.  (hewed  caufe.  He  contended  that  inaf- 
much  as  it  appeared  that  the  PlaintiflF  lent  Fyke  the 
money  to  procure  the  licence^  this  was  a  cafe  of  grofs 
fraud :  and  he  argued  that  it  was  fimilar  to  the  cafe  of 
Lingbam  v.  Biggi^  i  Bof,  is^  PulL  82.  iHeatb  and  Lavj- 
renct^  Juftices,  both  obferved  that  the  cafe  cited  aiofe  on 
the  ftatute  21  Jac.  i.  r*  19.  /.  ii.]  The  Plaintiff  has 
lent  himfelf  to  a  fraud  in  order  to  cheat  Pyk/s  creditors, 
by  making  them  fuppofe  that  the  goods  belonged  to 
Pjkci  and  he  is  now  eftopped  from  faying  that  they  ait 
not  Pjrf/s. 

Beft  and  Vaughan  Serj  ts.  contra.  Even  fuppoiing  it  were 
the  general  law^  inftead  of  a  mere  regulation  of  the  ma- 
giftratesi  that  the  perfon  licenfed  muft  live  in  the  houfei 
it  does  not  follow  that  the  confequence  of  the  infraQion 
of  the  law  is  the  forfeiture  of  all  the  property  which 
is  put  into  the  houfe,  a  confequence  which  would  feii- 
oufly  affed;  many  perfons  who  put  perfonal  property  of 
great  value   into  hotels,  in  London^  and  elfewhere,  in 
which  they  do  not  themfelves  live*     The  vifible  poflef* 
iion  of  goods  is  Q/3t  fufficient  to  juftify  a  caption :  the 
iheriff  takes  them  at  his  peril :  if  that  were  fufficient, 
the  ftatute  of  2 1  Jac,  would  have  been  unneceflary*    It 
is,  befides,  a  very  different  cafe,  whether  the  foroiec 
owner  of  goods,  after  felling  them,  even  for  a  Taluable 
confideration,  ftill  retains  the  poffeffion,  or  whether  an 
owner  originally  having,  and  ftill  retaining  the  property 
of  the  goods,  commits  the  cuftody  of- them  to  another : 
and   from   Twyn^s  cafsj  3  Co*  8o.V  downwards,   it   has 
never  been  held  that  the  putting  a  man  into  pofleflion  of 

goods 
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goods  which  were  not  originsdly  his,  makes  them  a  fund 
for  payment  of  his  debts  \  and  as  for  obtaining  for  him 
a  falfe  credit  by  ^e  means  of  fuch  pofleffion*  the  name 
whiph  ftands  upon  the  door  of  the  honfe,  which  is 
not  Pyhi  but  Hindky,  could  not  miflead  the  Defendants 
into  diis  error ;  and  even  all  the  licences^  e^ccept  the 
beer  licence,  (which  was  obtained  in  Pyk/s  name  only 
lour  days  before  the  execution  levied,  and  therefore 
could  not  be  notorious,)  are  fiill  granted  in  HiniUf% 
name :  any  one  of  the  tradefinen  who  ferre  the  boufe^ 
and  who  all  give  credit  to  the  Plaintiff,  not  to  FjU^ 
wouMy  upon  enquiry,  have  told  the  Defendants  that 
thefe  were  Ae  goods,  not  of  Pjliy  but  of  the  Plaintifi^ 
whofe  honfe  only  this  muft  be  laid  to  be,  in  an  indi£t<r 
ment  in  cafe  of  burglary.  It  was  not  the  ppflTeilion  of 
the  goods  that  io4.U€e4  the  Plaintiff  in  the  execution, 
to  give  credit  to  Bjke^  for  the  debt  fubfifted  three  years 
before.  It  was  never  left  to  the  jury  whether  this 
were  any  fiiift  or  contrivance  to  caufe  P'fite  to  be  confix 
dered  as  the  owner  of  thefe  goods. 


1 8 10. 


Mansfield  C.  J.  I  thought  at  the  trial  that  the  con<r 
dud  of  the  PlaintiflF  had  not  left  it  in  his  power  to  fay* 
as  to  the  creditors  of  Pjke^  that  Pyhe  was  not  the  real 
owner  of  thefe  goods.  It  was  nonfenfe  to  talk  of  tho 
goods  being  lent,  for  the  goods  were  to  be  confumed, 
not  to  be  returned,  therefore  it  was  the  fame  thing  as 
die  Plaintt£F's  telling  the  world,  or  at  leaft  the  magifr 
trates,  that  Pyke  was  the  perfon  legally  entitled.  The 
Pfaontrff  is  the  adual  procurer  of  this  licence,  and  fur- 
nifbes  money  for  it,  and  it  feexned  tQ  me  to  flop  the 
pkdntiff's  mouth,  and  to  put  it  out  of  hia  power  to  fay» 
thefe  were  not  Pjk^%  goods.  I  find  my  learned  Brothers 
are  of  a  different  opinion.  I  defer  to  their  authority,  bn( 
^annot  fay  I  tl^nk  otfaerwife. 
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Pawsoit 

Wood 
«n4  0tbcn, 


Heath  J.  I  cannot  agree  with  mj  Lord,  it  is  not 
fufficient  that  Pjie  is  the  oftenfible,  owner  of  the  goods» 
if  fo,  there  would  have  been  no  need  of  the  ftat.  2 1  Jac  i  •> 
and  fo  to  hold,  would  be  exteikding  that  ftatute  to  all 
other  cafes  as  well  as  bankruptcy.  The  cafe  of  Cadog(fn 
Y.  Kennety  Convp.  434.,  and  die  other  cafes  in  Ae  King's 
Bench,  are  very  diftinguifliable  from  this. 

^  Lawrence  J.  In  the  cafe  of  Hafelinhu  t.  &B^ 
3  7.  R.  620.)  where  cows  were  bought  and  fettled  on 
the  wife,  it  was  held  that  they  were  not  liable  to  an 
execution  for  the  hufband's  debts.  If  there  is  any  thing 
in  this  cafe,  it  would  be  the  argument  that  the  pofleffion 
of  the  goods  gives  Pjh  a  falfe  credit  i  but  the  fame  ar- 
gument would  hold  wherever  goods  have  been  knt^ 
and  it  has  never  yet  been  held,  (unlefs  where,  as  in 
Twynes*s  cafe,  the  original  owner  has  fold  goods  and 
retained  the  pofleffion,  and  except  in  cafes  of  bankruptcy! 
on  the  ftatut^^it/is^.  i.,)  that  a  perfon  may  not  give 
the  pofTeflion  of  his  goods  to  another.  It  would  be  of 
very  great  importance,  for  many  trades  are  carried  on 
by  oi^enfible  perfons,  where  others  are  behind,  who  do 
not  appear }  and  it  has  never  yet  been  held,  except  in 
cafes  of  bankruptcy,  that  they  are  liable  for  die  debts  of 
their  fervants. 


Chambrb  J.  I  am  of  th«  fame  opinion.  The  fta* 
tute  of  21  Jac.  I.  would  never  have  been  made,  if' the 
law  had  been  fo.  I  am  of  opinion  with  my  two  Bio* 
diers  who  fpoke  laft,  and  it  would  be  extending  the  pro* 
vifions  of  that  ftatute  much  farther  than  has  been  hitherto 
done^  to  apply  it  to  this  cafe. 

^ule  abfolute  for  entering  a  verdift  fpf 
the  Ptaintifi  for  66h  13/, 
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OuLDs  and  Others  v.  San80M«  ^^^  ««• 

nrinS  was  a  writ  of  right.    The  demandants^  three  Feme  covert 

coheirefies,  femes  covert,  fumg  without  their  huf-  ^Jl^"***  *^ 
bands,  by  their  attorney,  demanded  certain  premifes  in 
Leigbton^  Effix.  They  counted  upon  the  feifin  of  Mary 
ZsiwUt  and  averred  that  upon  her  death,  for  that  One 
died  without  iflue  of  her  body,  the  right  defcended  to 
Mn  Spriggs^  father  of  the  demandants,  who  was  couCn 
and  heir  of  the  faid  Afarjf,  and  further  derived  title  to 
themfelves  from  him.  The  tenant  demurred  fpecially,  for  i^ 
that  it  was  not  exprefsly  and  pofitively  averred  and  (hewn 
how  Jehn  Sfriggs  was  coufin  and  heir  of  MaryLewisy  but 
only  argumentatively,  whereas  the  coufinage  of  the  faid 
JAn  to  the  {aid  Mary^  ought  to  have  been  direAly  and 
cxpreisly  {hewn  by  the  count. 

Befi  Serjt  in  fupport  of  the  demurrer,  took  a  preli* 
minary  objedion,  that  femes  covert  could  not  make  an 
attorney. 

Sbepberd  Serj.  admitted  he  could  not  anfwer  this  ob« 
je£tion. 

Law&encb  J.  It  is  matter  in  abatement  of  the  \f  rit. 
The  judgment  muft  be  quod  breve  caffetur. 

Judgment  for  the  tenant. 


^% 


i6i  CASEg  lu  MtCHA&LMAS  TERM 

tSio. 

Sov.  %2-  Mayor  of  Doncastbr  v.  Day. 

What  a  dttd     HpHIS    was  In   a£lion  cf  »efpaf»»   brt)Ught  by  the 

^fitntSk  hit  fwoni         mayor  and  corporation  of  Donca/fir,  to  try  whether 

tewwTt^  feme  *®  public  had  a  right  to  pafe  with  goods  from  fliip* 

pirtiesyis  evidence  lying  in  their  rirerj  over  a  bank  at  a    place    caHed 

inthe  caufe,  and    Docking^Hill,  which  the  Plaintiffs  claimed  to  be  their 

ifiay  either  be  read 

from  the  Judge's    fo>l  ^^^^  freehold,  in  order  to  cart  the  goods  upon  a  high- 

notesy  or  proved     way  lying  beyond  the  bank,  and  panraHel  to  the  river : 

floSori«cdlc<>    *®  ^^*™^  Plaintiffs  had  Commenced  other  a&ions  for 

tion  of  any  peftbn  the  like  caufe,   againft  other  Defendants.    They  had 

who  heard  it.         proceeded  to  trial  in  Ais  caufe ;  and  the  Terdi&  being  ad* 

verfe  to  the  corporation,  and  repugnant  to  the  weight 

of  evidence,  upon  an  application  for  a  new  trials  the 

Court  had  direfied,  that  this  caufe  ihould  abide  the 

event  of  the  verdiA  in  another  of  the  caufes,  which  was 

in  progrefs  for  trial. 

Clayton  Serjt.  on  this  day  prayed  on  behalf  of  the 
Plaintifl^,  that  if  any  of  the  witneffes,  many  of  whom 
were  very  aged,  (hould  die,  or  become  unable  to  attend 
in  the  mean  time,  their  evidences  given  upon  the  former 
occafion,  might  be  read  at  the  next  trial. 

Maksfield  C.  J.  You  do  not  want  a  rule  of  Court 
for  that  purpofe  :  what  a  witnefs,  fmce  dead,  has  fwom 
upon  a  trial  between  the  fame  parties,  may,  w^ithont 
any  order  of  the  Court,  be  given  in  evidence,  either  from 
the  Judge's  notes,  or  from  notes  that  have  been  taken 
by  any  other  perfon,  who  will  fwear  to  their  accu« 
racy;  or  the  former  evidence  may  be  proved  by  any 
perfon  who  will  fwear  from  his  memory  to  its  having 
been  given. 

-  Heath  J.  concurred  in  refufing  the  application. 
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Venn  v.  Warner.  Nov.w 

IN  the  commencement  of  this  a£iion  the  PlaintiflT  was      If  ball  by  mlf* 

called  by  his  true  name  of  Daniel  Nicholas  Venn,  but  ^«  "^"^^^  '^ 
,     _-   f.  the  recoffxiizancs 

the  Defendants,  both  in  giving  bail  to  the  (herifF,  and  ^^  Plaintiff  to 

iA  puttmg  in  bail  above,  called  the  PlaintiflF  Chrijliatt  whom  they  mean 
Nicholas  Venny  which  name  was  found  in  the  bail  re-  court  wmnof** 
cognizance  \  the  Plaintiff  having  fued  in  that  name  in  reaify  the  recog* 
an  adion  againft  the  bail,  they  pleaded  nul  tiel  record,  njzance  and  pro- 
The  miftake  being  difcovered,  Clayton^  Serjt.  had  ob-  aaion  dierepn 
tained  a  rule  nifi  for  amending  the  recognizance,  and  the  after  ifllie  joined 
fubfequent  proceedings,  by  fubftituting  the  name  ^i^^^^^^'^^^'^^^^ 
Daniel  fox  Chri/lian. 

Lens  Serjt.  iheWed  caufe,  upon  an  affidavit,  which 
repelled  the  charge  made  by  the  Plaintiff,  that  the  bail 
had  defignedly  made  the  mifnomer  with  a  view  of  elud- 
ing the  refponfibility. 

Clayton^  contra.  If  no  fraud  was  pra£lifed,  the  bail 
intended  to  .be  bail  in  this  caufe ;  and  then  it  is  only  a 
clerical  miftake,  which  the  Court  will  redlify.  There  is 
no  dtfpute  about  the  identity  of  the  parties  meant,  nor 
any  z€t\on  pending  in  the  Court  at  the  fuit  of  any  per- 
fon  named  Cbriftian  Nicholas  Venn^  and  the  miftake,  if 
any,  originated  with  the  Defendant,  but  if  it  were  a 
trick  of  the  Defendant,  then  the  reafon  is  the  ftronger 
that  he  ought  not  to  be  permitted  to  profit  by  it. 

Lawrence  J.  It  amounts  to  this :  the  bail  fay  they 
acknowledge  themfelves  to  be  indebted  to  ChrtJUan^  not 
to  Daniel  g  thefe  are  therefore  not  bail  in  this  caufe :  the 
Defendants  have  never  recognized  in  this  adlion. 

S  4  The 
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Warner. 


The  Court  difcharged  the  rule,  and  upon  the  iflue  of 
nultiel  record  J  gave  judgment  for  the  Defendants. 


If  a  earner 
gives  notice  that 
he  will  Dot  be 
accountable  for  . 
goodi  above  the 
value  of  aoiL  im- 
lefs  entered  and 


Harris  v.  Packwood  and  Another. 

n^HIS  was  an  a£lion  brought  againft  the  Defendants, 
who  were  common  carriers,  to  recover  the  value  of 
forty-fix  pounds  of  filk,  delivered  to  them  in  London^  to 
be  carried  from  thence  by  their  waj^gon  to  Coventry^  and 
never  received  there  by  the  conGgnees.    Upon  the  trial 


an  infurance  paid,  at  Guildhall,   at  the  fittings  after  the  laft  Triniij  term. 


over  and  above 
the  price  charged 
for  carriaget  ac- 
cording to  their 
valuey  a  perfon 
who  enters  filk 
exceeding  the 
value  of  ao/»  and 
does  not  pay  the 
infurancey  cannot 
recover  any  part 
of  the  value  of 
the  goodty  if  loft. 
Although  the 


before  Lawrence  J.,  it  was  proved  that  the  goods  were 
delivered  and  booked  at  the  warehoufe  in  London j  from 
whence  the  waggon  fet  out}  and  that  they  were  feen  fafe 
at  Marlet'Streety  in  the  road  to  Coventrjy  but  that  they 
never  arrived  at  Coventry*  That  their  value  was  ii6L\ 
that  the  waggon  by  which  they  were  carried,  formerly 
was  built  with  bows,  and  when  the  bows  were  clofed, 
it  was  very  difficult  to  take  a  large  parcel  out  of  the 
loaded  waggon,  but  that  for  fome  time  paft  thefe  bows 
had  been  taken  off*  and  difcontinued,  in  order  to  make 


pnce  he  agrees  to  j^  ffx^^Q  eafy  to  load  the  waggon,  and  to  enable  it  to  re- 
ceive a  larger  load,  but  that  this  alteration  rendered  it 


liage  of  the  iilkt 
is»  on  account  of 
iu  fuperior  valu/et 
higher  than  the 
ordinary  price 
charged  for  the 
carriage  even  of 
.  bulky  articles. 
And  although 
the  carrier  does 


an  eafier  matter  to  take  out  a  parcel.  The  waggon  had 
alfo  formerly  been  guarded,  but  there  had  been  no 
guard  to  attend  it  for  the  laft  two  years.  The  waggon 
ufually  arrived  at  Towcejier  at  two  o'clock  in  the  morn- 
ing, and  remained' there  until  twelve  at  noon,  in  a  yard, 
under  the  wall.     It  was  the  waggoner's  pra£)ice  on  his 

nrt  ^lil^thllt'the  *"^^*^  ^^^®*  ^^  c^^^  "P  ^^^  innkeeper,  and  to  go  to  bed 

lois  happened  by 

any  of  thofe  accidents  agatnfl  which  the  law  makes  him  an  infurer. 

The  carrier  u  not  bound  to  prove  that  he  ufed  reafonable  care. 

Semb*  A  carrier  is  entitled  to  make  a  higher  charge  for  the  fuperior  rift  attfff^'^g  the 
•carriage  of  valuable  goods,  but  the  chaige  muft  be  reafooabie. 

5  himfelf. 


IN  THE  Fifty-first  Yeau  of  GEORGE  HI.  tj$j 

himfelf.    The  Defendant  relied  upon  his  having  puV-  l8fO« 

iiflied  an  advertifement  in  November  1808,    which  }^       \'      -^ 
had  fent  round  to  all  the  filk*traders  who  then  ufed  his  ^ 

waggon^  and  amongft  others^  to  the  PlaiiUifF^  announc-^       Packwoqd 
ing  that  he  would  not  be  accountable  for  any  package      *^  Aatnthnk 
whatfoever  above  the  value  of  zol.y  unlefs  entered,  and 
an  infurance  paid,  over  and  above  the  price  charged  for  •     •  > 

carriage)  according  to  their  value,  and  that  no  fuch  in- 
furance had  been  paid  in  this  cafe*,'  the  Plaintiff  an*' 
fwered  this  by  proving  a  forpaer  advertifement  circulated 
by  the  Defendant,  containing  fpecial  terms  for  the  car- 
riage' of  filk,  viz*  9/.  J{d*  per  cwt.,  while  for  ordinary 
bulky  articles  he  charged  6s.  only,  and  be  contended 
that  the  higher  price  of  pj.  4//.  per  cwt  f  included  the 
premium  of  infurance.  It  was  admitted,  that  if  the 
goods  had  been  delivered,  the  PlalntiiF  would  have  paid 
for  them  at  the  rate  of  9/,  4^.  per  cwt.  Some  other  per- 
fons  paid  a  halfpenny  per  lb,  of  filk,  befides  the  price 
of  carriage,  for  infurance-  * 

Shepherd  Serjt.  for  the  Defendant,  contended  that  the 
claim  for  infurance  meant  the  fame  thing,  as  if  the  De- 
fendants had  faid,  if  goods  are  of  a  certain  vjjue,  we 
muft  receive  a  halfpenny  more  in  every  pound  of  their 
value  for  carrying  them  ;  and  as  the  Plaintiff  had  not  en- 
gaged to  pay  that,  he  could  not  make  the  Defendant  in 
any  wife  refponCble  for  the  lofs. 

Lawrence  J.  thought,  that  as  a  fpecific  fum  waspaid 
for  the  carriage,  and  fomething  was  to  be  paid  over  and 
above  the  carriage  for  infurance,  the  word  infurance 
muft  be  applied  to  thofe  rifks  againft  which  a  carrier  is 
bound  by  law  to  infure,  qua  infurer,  as  fire,  robbers^ 
armed  force  and  the  like,  and  that  the  fum  required  for 
.infurance  muft  be  received  as  the  price  of  guarding 
againft  thofe  accidents  \  but  that  without  the  paymei^ 

of 
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of  any  fuch  infuranCei  he  was  ftill  bound  to 
againft  lofs  by  expofure^  careleffnefs,  driving  into  a  river, 
or  the  like ;  otherwife  a  carrier  might  receive  the  price  of 
carrying  the  goods,  and  neverthelefs  be  as  carelefs  as  he 
pleafed :  in  this  cafe  it  did  not  appear  that  the  parcel  waS' 
not  loft  through  mere  negligence  i  there  was  good  rea- 
fon  why  a  carrier  (hould  be  made  acquainted  with  the 
value  of  the  goods  committed  to  him,  that  he  might 
take  the  greater  precaution  againft  fire,,  ot  take  greater 
force  to  refift  felons  ;  but  here  the  Defendant  was  fatif- 
fied  with  the  price  of  the  carriage,  and  undertook  to 
carry  for  that  price,  but  claimed  fomething  further  for 
infurance  :  what  does  that  mean  ?  furely  not  for  an  m- 
furance  againft  his  own  default  of  duty  I  It  was  incum- 
bent therefore  on  the  Defendant  to  (hew  that  he  took 
reafonable  care  of  them,  not  on  the  Plaintiff  to  prove  a 
negative,  and  that  the  Defendant  took  no  care  of  them. 
The  jury,  under  his  dire£kioil,  found  a  verdi£t  for  the 
Plaintiff,  for  126/.  damages,  with  liberty  referved  to  the 
Defendants  to  move  for  a  new  trial  or  nonfuit  as  they 
might  be  advifed. 


Shepherd  Serjt.  having  accordingly  in  the  prefent  term 
obtained  a  rule  njfi  to  enter  a  nonfuit. 

Befl  and  Vaughan  Serjts.  on  this  day  (hewed  caufe  ; 
when  Lawrence  J.,  upon  reporting  the  evidence,  faid, 
that  at  the  time  of  the  trial  he  had  not  read  the  cafe  of 
Nicholfin  V.  Willarti  5  Eqft^  507.  In  that  cafe  there  was 
no  diftin^lion  in  the  advertifement  between  the  price  of 
carriage,  and  the  price  of  infurance,  but  the  diftindioA 
was  taken  in  argument,  and  relied  on ;  the  Court,  how- 
ever, held  the  Defendant  not  liable.  Beft  contended  that 
this  difference  in  the  two  advertifements  materially  di(^ 
tinguifhed  the  prefent  cife  from  that  of  Nicholfin  v.  WU^ 
Ian:  here  the  contrafl  is,  that  a  certain  price  (ball  be 
6  paid 
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paid  for  earriagei  and  an  inforance  over  and  above  that : 
tfaerefbre,  iuafmuch  as  the  contra^  is  to  be  taken  mod 
ftiongly  againft  the  party  who  words  it,  the -price  of 
carriage  is  the  cottipenfation  for  the  labour  and  diligence 
to  be  beftowed,  and  die  price  «f  infurance  is  the  price 
for  covering  thofe  rifles  which  are  purely  accidental. 
[^LawrienceJ*  In  Niciol/an  v.  WtUan  it  was  very  doubt- 
ful whether  the  goods  had  gone  by  any  carriage.]  By 
the  ftatutes  2^  ^W'.lst  M.  c.  12.,  and  21  G,  2.  c.  28., 
the  price  of  carriage  is  to  be  fixed  by  the  magiftrates  at 
their  quarter-feifions,  and  the  latter  ftatute  inflias  a  pe- 
nalty of  5/.  upon  carriers  who  bring  goods  to  London^ 
for  taking  a  higher  price  than  is  allowed  by  the  feflions> 
of  the  county  from  which  they  fet  out ;  and  this  ftatute 
is  not,  as  it  has  been  fuppofed,  repealed  by  any  fubfe* 
quent  a£l ;  but  if  thefe  ftatutes  be  now  in  force,  it  is  im- 
poffible  that  a  carrier  can  ref ufe  to  carry  goods  for  the 
price  which  the  feflions  fix.  iHeatb  J.  It  does  not  ap- 
pear that  any  order  of  feflions  has  been  made  in  the 
prefent  cafe.]  The  cafe  of  Oppenheim  v.  Ruffell^  3  Bof. 
tsfPulL  42.,  contradids  the  pofition,  that  though  a  car- 
rier cannot  get  rid  of  his  whole  refponfibility,  he  may 
vary  it  in  any  (hape  that  he  pleafes.  All  four  of  the 
Judges  there  held,  that  a  carrier  could  not  create 
a  lien  upon  the  goods  delivered  to  him  for  his  ge-^ 
neral  balance,  becaufe  he  was  bound  by  the  law 
of  the  country  to  receive  and' carry  goods  for  a  rea-^ 
fonable  reward.  [^Lawrence  J.  That  was  a  lien  as 
againft  the  owner  of  the  goods  to  Whom  tliey  were  con- 
figned  :  the  Court  did  not  fay  that  the  carrier  could  not 
have  a  general  lien  againft  the  party  fending  the  goods, 
if  he  were  alfo  the  owner.]  But  as  the  bw  binds  the  car- 
rier equally  to  infure,  as  to  carry,  if  he  cannot  prefcribe 
the.  terms  on  which  he  will  carry,  fo  neither  can  he  pre. 
icribe  the  t6rms  on  which  he  will  infure :  or,  if  he  may, 
yet  it  is  not  competent  to  him  to  require  payment  for 
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an  infurance  againft  his  .ami  negligence,  by  which,  fp 
far  as  appeared,  this  lofs  was  occafioned.    Nay  more«  it 
was  the  effefk  of  his  own  cupidity,  for  the  waggon  for* 
merly  was  ad?ertifed  as  going  with  a  light  and  a  guant, 
and.  inarmuch    as  the  Defendant  had  never  publicly 
countermanded  that  advertifement,  the  Plaintiff  had  a 
right  to  fuppofe  that  it  was  ftill  lighted  and  guarded : 
he  was  alfo  bound  to  have  a  waggon  fecure  from  theft, 
to  which  he  has  rendered  it  more  liable  by  taking  off  the 
bows  ;  yet,  without  giving  any  notice  of  the  alteration, 
he  continued  to  receive  the  fame  rate  of  carriage  as  he 
did  when  the  bows  were  there  and  the  waggon  guarded, 
which  is  a  grofs  fraud.     The  non-payment  of  the  price 
of  infurance  cannot  exonerate  the  carrier  from  the  duty 
of  ordinary  diligence  and  care ;  if  he  wi(hes  to  avail 
himfelf  of  his  renunciation  of  the  charader  of  infurer, 
•  he  muft  ihew  that  the  lofs  happened  by  an  infurable  ac* 
cident,  and  not  by  that  degree  of  negligence,  againft 
which  every  man  who  undertakes  to  do  any  thing  for 
hire,  is   bound  to  guard.     The  cafe  of  Tyly  v.  Morrtce^ 
Carth.  485.,  and  all  the  o)d  cafes,  are  cafes  where  a  de- 
ceit is  put  upon  the  carrier  as  to  the  value  of  the  goods, 
and  he  is  relieved  againft  it.      Lane  v.  Cotton^  Salk.  x8. 
Lord  Holt  C.  J.  fays  <<  it  is  a  hard  thing  to  charge  a 
carrier ;  but  if  he  (hould  not  be  charged,  he  might  keep 
a  correfpondence  with  thieves,  and  cheat  the  owner  of 
his  goods,  and   ho  fliould  never  be  able  to  prove  it.** 
This  is  not  only  found  law,  but  excellent  fenfe,  as  weU 
as  great  authority.     Lyon  v.  Mel/s^  5  Eaft^  430.     The 
carrier  had  given  notice  "  that  he  would.not  be  liable 
for  any  damage  which  (hould  happen  to  a  cargo,  unlefs 
it  were  occafioned  by  the  want  of  ordinary  care  in  the 
matter  or  crew  of  the  veflel,  and  in  fuch  cafe,  he  would* 
pay  loLper  cent,  upon  the  lofs,  provided  it  did  not  ex- 
ceed the  value  of  the  veffel  ancl  freight :  and  that  perfons 
defirotts  of  bavmg  their  goods  carried  free  of  any  riik^ 
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might  have  the  fame  fo  carried  bj  entering  into  an  agree- 
ment for  the  payment  of  extra  freight,  proportionable 
to  die  accepted  refponfibility.*'  Yet,  where  a  lofs  hap- 
pened by  the  vvffei  not  being  feaworthy,  the  owner  was 
very  properly  held  liable  to  the  whole  extent  of  the  lofs, 
thotigh  it  was  not  one  of  the  events  in  which  he  con* 
fented  to  be  in  any  cafe  nor  to  any  amount  liable. 
E//is  V.  Turner^  8  Term  Rep.  532.  The  Defendant 
endeavoured  to  avail  himfelf  of  a  fimilar  notice,  but  the 
inafter  of  the  vefiel  having  carried  the  goods  beyond  the 
place  where  they  were  to  be  delivered,  and  at  which 
{he  touched  and  delivered  a  part,  and  the  fhip  being 
loft  on  the  ulterior  voyage,  it  was  held  that  the  owner 
was  liable  beyond  the  loL  per  cent,  for  the  full  amount 
of  the  lofs.  It  wo\}ld  be  carrying  the  matter  much 
farther  than  the  cafes  have  hitherto  gone,  to  fay  that  be«- 
caufe  a  perfon  does  not  tnfure,  therefore  he  (hall  hav^ 
no  remedy  for  a  lofs  which  is  not  occafioned  by  infu« 
rable  perils.  The  contraA  in  this  cafe  is  not  very  explicit, 
but  it  is  to  be  expounded  with  at  leaft  as  much  liberality 
towards  the  public  as  towards  the  carrier.  If  then  it 
had  been  exprefsly  worded  that  the  Defendant  would 
not  be  liable  for  any  lofs  incurred  by  the  negligence  of 
himfelf  or  his  fervants,  unlefs  an  infurance  over  and 
above  the  charge  for  carriage  were  paid,  would  not  the 
Court  rejed  thofe  words,  and  fay  that  he  ftiould  not  re- 
qtnre  a  premium  for  infurahce  agaihft  loffes  which  might 
happen  for  the  virant  of  that  care  which  is  paid  for  in  the 
price  of  carriage  i 
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Shepherd,  cbntri.  The  cafes  of  Lyon  r.  Meilf,  and 
EHisr.  Turner  zxe  not  applicable  j  the  firft  was  decide* 
rni  the  ground  of  grofs  negligence  in*  the  carrier,-  who 
had  accepted  the  goods  to  carry,  not  upon  the  ground 
that  he  might  not  limit  his  refponfibiliry.  In  the  fecond 
fafe  tii^  goods  w^e  not  loft  in  the  ooiofe  of  the  carriage 
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which  the  Defendant  had  undertaken,  but  he  had  gone 
beyond  the  point  where  they  were  to  be  delivered.  If 
the  law,  that  carriers  may  limit  their  refponfibiUty,  be 
wrong,  the  legiflature  alone  can  alter  it ;  but  it  probably 
is  the  wifeft  policy  to  leave  things  to  find  their  own  level} 
if  the  law  fixed  the  fame  price  for  goods  of  the  higheft, 
as  of  the  leaft  value,  no  one  would  be  a  carrier.  To 
ihew  that  the  law  had  long  been  fo  eftabliOied,  he  cited 
Kenrick  v.  Eggleftottf  Ateyn  93.  TUej  v.  Morrice.  Gib^ 
bon  Y,  Pajnton^  4  Burr.  22^8.  Claj  v.  Willan^  I  H*  Bi^ 
298.  Izet  y.  Mountain,  4  Eafi  371.  A  warehoufe- 
)ceeper  may  be  anfwerable  for  a  lofs  by  fire,  if  the  lofs 
happens  by  his  efpecial  grofs  negligence  :  but  in  general, 
a  warehoufe-man  is  not  anfwerable  for  that  fpecies  of 
lofs.  So,  a  carrier,  like  any  other  perfon,  may  be  liable 
for  grofs  negligence,  but  if  he  makes  an  efpecial  accep* 
lance  of  the  goods,  he  is  not  liable  unlefs  the  Plaintiflr 
ihews  that  he  is  guilty  of  this  grofs  negligence*  It 
would  be  impo0ible  for  the  Defendant  ever  to  prove  tke 
negative,  that  he  was  not  guilty  of  grofs  negligence. 
Rothnvell  v.  jDmat,  B.  R.  fittings  after  the  laft  Eafter 
term  before  Bajiey  J.,  the  carrier  gate  notice  that  he 
would  not  be  anfwerable  '<  unlefs  the  goods  yreife  en^ 
tered,  and  properly  paid  for."  Nothing  was  paid  but 
the  bookbgi  and  it  was  held  that  the  Plaintiff  could  not 
recover.  So,  in  this  cafe,  the  carrier  requires  the  good« 
to  be  <<  entered  according  to  their  value,''  which  is  not 
^one }  fo  that  even  if  all  that  relates  to  the  infurance  be 
laid  out  of  the  queftion,  ftill  the  Plaintiff  cannot  reco? 
ver.  [Lawrence}.  No,  the  words  arc,  «  will  not  be 
fuifwerable  unlefs  entered,"  he  does  not  (ay  <<  entered 
lic^ording  to  the  value/'  but  that  the  infurance  (hall  be 
according  tp  the  value.]  Ckj  v.  Willan  is  in  point| 
where  the  words  were  that  he  would  not  be  anfwerable 
for  goods  above  five  pounds  value,  unleft  entered  as  fttcfa^ 
«Rd  a  penny  infuxante  paid  for  each  pound  value.    If 
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the  carrier  were  to  fay  he  would  not  be  accountable 
for  any*  of  his  ads  commifEve  or  omif&vei  although  they 
amount  togrofs  negligence,  that  would  be  an  exception 
of  the' very  thing,  and  the  Court  would  not  permit  fuch 
a  contraft  *,  but  that  is  not  this  cafe* 

Mansfield  C.  J.  Thefe  cafes,  fo  decided,  feem  tp 
have  decided  the  prefent.  However  we  may  \ififk  th^ 
law  to  be,  we  cannot  make  it  difierent  than  as  we  fin4 
it.  In  looking  into  the  books,  we  find  the  fpecial  ac«- 
ceptancie  much  older  than  I  had  fuppofed  it  to  be.  And 
it  leads  to  great  frauds,  for  on  account  of  the  number 
of  perfons  always  attending  about  thefe  open  waggon 
yards  and  offices,  every  perfon  (landing  around  is  apr 
prized  that  this  or  that  parcel  contains  watches  or 
jewels  to  the  amount  of  many  hundred  pounds  i  this  is 
a  great  inconvenience,  but  however  inconvenient  it  is,  it 
feems  diat  from  the  days  of  A/eyn  down  to  this  houry 
the  cafes  have  again  and  again  decided  that  the  liability 
of  a  carrier  may  be  fo  reftrained  \  then  the  queftion  is, 
whether  this  lofs  is  within  the  contrafk  that  has  been 
made,  and  it  feems,  according  to  one  or  two  of  the  cafes, 
that  it  is  not ;  for  the  lofles  have  been  of  a  very  fufpicious 
nature  y  in  one  cafe,  the  parcel  feems  to  have  been  loft^ 
before  it  left  the  yard ;  but  however,  as  there  was  nq 
proof  here  of  exprefs  negligence,  it  feems  that  there 
muft  be  a  rule  abfolute  for  a  nonfuit.  It  would,  how-? 
ever,  be  ufelefs  to  pafs  any  fuch  ftatutes  to  limit  the 
price  of  carriage,  if  a  carrier  be  at  liberty  to.  charge  what; 
he  pleafes :  ^e  price  muft  be  reafonable. 

Heath  J.  was  of  the  fame  opinion.  In  fome  wag- 
gons there  are  particular  fafe  places  in  the  very  center^ 
to  depofit  jewels  and  articles  of  fuperior  value^  when  they 
;ire  known  to  be  fuch. 

Lawrence 
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Lawrence  J.  I  was  not  aware  of  the  cafes  which 
have  been  made  ufe  of,  for  the  word  "  infurance."  It 
is  a  Tery  fooliih  word^  and  if  the  Defendants  had  faid, 
we  will  not  in  any  cafe  be  liable  for  the  goods,  unlefs 
a  certain  fum  is  paid,  according  to  the  value,  it  would 
have  been  clear  and  intelligible ;  and  there  is  nothing 
unreafonable  in  a  carrier  requiring  a  greater  fum,  when 
he  carries  goods  of  greater  value,  for  he  is  to  be  paid 
not  only  for  hts  labour  in  carrying,  but  for  the  rifk 
which  he  runs,  which  is  greater  in  proportion  to  the 
value  of  the  goods.  I  would  not,  however,  have  it  un- 
derftood  that  carriers  are  at  liberty  by  law  to  charge 
whatever  they  pleafe :  a  carrier  is  liable  by  law  to  carry 
every  thing  which  is  brought  to  him,  for  a  reafonable 
fttm  to  be  paid  for  tlie  fame  carriage  ;  and  not  to  extort 
what  he  wilL 


ChaMbkb  J.  I  am  of  the  fame  opinion.  The  De- 
fendants fay  they  will  not  be  infurers,  wd  will  not 
iehter  into  that  Situation  at  all|  unlefs  we  are  paid  ac- 
cording to  the  value.    Therefore  there  muft  be  a  noa- 

fuit. 

Rule  abfolute. 


Kov*  s6« 


MUJLLER   V.    G&RNON. 


After  a  Defend- 
ant has  undertaken 
to  accept  fliort  no- 
tice of  triali  he 
cannot  compel  a 
Plaintiff,  refident 
abroad,  to  give 
fecurity  for  cofla. 


JPRERE  Serjt.  had  on  a  former  day  in  this  term  ob« 

tained  a  rule  ntfit  that  the  Plaintiff',  who  was  a  fo^^ 

reigner,  and  the  captain  and  own^r  of  a  (hip  trading 

from  dtis  country  to  the  Batth^  and  back,  (bould  give 

fectttity  for  the  colts  of  the  adion. 

Be/l  Serjt.  now  fhewed    caufe  upon  two  grounds. 
Firftj  on  an  affidavit  that  the  Plaintiff  bad  frequently 

traded 
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traded  hithec>  and  that  it  was  believed  be  would  retmrni 
and  tl^t  according  to  ike  eafe  of  Neljhrt  v.  Ogle,  Antif  2. 
253.  the  Court  will  not  compel  a  foreign  mariner 
trading  to  thk  eoualry^  to  give  fectmty  for  cofts ;  fe* 
condly,  that  the  PlaintiflF,  having  commenced  this  ac- 
tion for  613/.  freight  due  to  him,  failed  with  his  vef- 
fel  in  September  laft,  after  which  time,  the  defendant, 
on  the  13th  of  November ^  obtfua«d  a  Judge's  order  for 
time  fio  plead,  on  the  ufual  terms  of  pleading  ifluabljr, 
and  taking  Ihort  notice  of  trial :  he  had  fince  pleaded,  and 
the  PlaiotiflF  had  now  actually  given  notice  of  trial,  after 
aO  which,  it^was  too  late  to  alk  for  fecurity  for  cofts. 
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PeckweUf  Serjt.  (for  whom  Frere  had  obtained  the 
rule,),  endeavoured  to  fupport  it,  on  the  ground  thae 
when  the  nuntiff  commenced  the  action,  he  was  in  this 
country,  and  the  Defendant  was  therefore  not  then  en« 
tided  to  aik  for  fecurity  for  cofts,  and  that  as  the  Plain- 
tiff was  owner  of  a  veftei  in  ii^hich  he  had  failed,  there 
was  not  tiie  fame  probability  of  his  xetum  as  in  the  cafe 
of  foreign  -mariners  ferving  in  die  (hips  of  Brki/b 
owners,  which  were  domiciled  here  ;  and  that  this  mo. 
tion  was  made  before  j^ea  pleaded; 

Maksfi£LD  C.  J.  In  a  H^BL  593.  Michel r.  Pareflu^ 
this  Court  decided,  that  after  the  Defendant  had  under* 
taken  to  accept  (hort  notice  of  trial,  they  would  not 
compel  a  foreigner  refident  abroad  to  give  fecurity  for 
cofts.  This  Defendant  has  fo  undertaken,  confequently^ 
The  Rule  muft  be  difbharged  (« )« 

^a)  StEEL  v*  Lact(i). 

JSUrfiaU  Seijt«,  a  few  termf  abrduts  to  ftay  proceediogt  oiitil 
ftle^  diBiFed  to  mHasf  a  rate     iijearit^  flioiild    be   ^vcn  fior 


vquhl 


(z)  Em  relatiofie  Mru  Holmes* 
T  « 
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coftf,    the 

Pkuntiff 

being 

an 

giwn 

for  the  fittings  iSttrBa/le^ 

AmerUafh 

refident 

in    Pbila- 

term* 

delpbia. 

Th 

eCourt  faid the  Defendant 

Sbfpbcrd    aCcyXm 

ihewed 

for 

came 

too  late»  and 

«iufe^  that 

notice 

of  trial 

was 

Diichaiged  die  Rule. 

iVov.  f. 


Hill  v.  Perrott. 


Indebitatus  af- 
fumfjit  lies  for 
goodly  which  the 
Pefendant  had  by 
fraud  procured  the 
Plaintiff  to  fell  to 
an  infolventy  and 
which  the  De- 
fendant had  got- 
ten into  his  own 
poflefiion;  for 
he  could  not 
let  up  the  lale, 
becaufe  his  own 
fraud  had  pro- 
cured ity  and  the 
mere  poffefliony 
unaccounted  for^ 
raife  an  ajfumpjit 
to  pay. 


JDESTSeTjt.  moved  to  fet  afide  the  verdi£t  which  had 
been  found  in  this  caufe  for  the  Plaintiff,  at  the 
fittings  after  the  lad  Trinity  term  before  Mansfield  C  L 
in  London,  and  to  enter  a  nonfuit.    The  a£iion  was  for 
goods  fold ;  there  were  fpecial  counts  upon  a  contra£l  of 
the  Defendant  to  pay  for  goods  ta  be  delivered  at  lis 
requeft  to  Jean  Meers  Dacojh  ;  but  the  evidence  being 
of  a  contraft  to  pay  for  goods  to  be  delivered  to  I[a(U 
Mendez  Dacofia^  thofe  counts  failed  the  Plaintiff.    The 
evidence  was^  that  goods  to  a  confiderable  amount  were 
looked  out  to  be  delivered  to  DacoJU,  for  which  the 
Defendant  undertook  to  accept  a  bill  at  fix  months  to 
be  indorfed  by  Dacojla.    The  goods  were  delivered  to 
DacoftOi  and  afterwards  were  found  in  the  Defendant's 
^(Teflion :  the  whole  was  a  fwindling  tranfa£tion,  ia 
which  DacoJIa  was  a  mere  inftrument.     Daco/la  was  in* 
lblvent>.  and  the  Defendant  having  become  a  guarantee 
for  him,  affiftcd  Jiim  to  buy  thefe  goods,  which  were, 
the  moment  after,  made  over  to  himfelf  for  his  own  in* 
demnity.  The  only  count  that  would  fcrve^the  Plaintiffi 
was  indebitatus  ajfumffit  for  goods  (bid)  4ipoii  which  ^ 
obtained  a  verdid. 
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Befl  Seijt.  on  this  day  moved  to  fet  afide  the  verdift  rfffo. 

tnd  enter  a  nonfuit.      Whatever  difficulty   he  might  ^**!7  "^"^ 

have  in  defending  his  client  at  another  bar,  there  was  ^. 

no  contraA   of  fale,  he   faid,   between  him   and  the  PfiRROTt* 
Plaintiff.  ' 


The  Court  held,  that  the  law  would  imply  a  contraft 
to  pay  for. the  goods,  from  the  circu'mftance  of  their 
having  been  the  Plaintiff's  property,  and  having  come  to 
the  Defendant's  poffeffion,  if  unaccounted  for  \  and  he 
could  not  be  permitted  to  account  for  the  poffeffion  by 
fetting  up  the  fale  to  Dacojiay  which  he*  had  himfelf  pro- 
cured by  the  mod  nefarious  fraud,  becaufe  no  man  muft 
fake  advantage  of  his  own  fraurf  5  tlierefore  indebitatus 
ajfum^t  lay  for  the  goods,  and  the  verdift  could  be  fup- 
ported,  and  they 

Refufed  the  Rule. 


D0MVILLB9  Demandant;    Kinderl£Y^  Tenant;       Nov  1%.^ 
Collier,  Vouchee. 

T ENS  Serjt.  moved  Jhzt  a  recovery  might  pafs,  al-      If  a  warrant  of 

though  the  acknowledgement  of  the  warrant  of  at*  attomey  for  fuf- 
**  °  fenng  a  recovery 

tomey^  which  was  taken  in  the  EaJ  Indies^  was  not  y^^  acknowledged  ' 

taken  before  a  notary  public.     He  moved  this  upon  an  in  a  part  o£  the 

^        .      ,  ,  r   J  J-     ^f^P  Indies^  far  . 

affidavit,   that  the  neceffary  deeds  and  a  writ  of  dedi-  jj^^^^  ^^^^  ^^ 

mus  poteftatenij  direflted  to  certain  officers  ia  the  fame  refidence  of  any 

feg;iment  in  which  the  vouchee  ferved,  were  fent  out  to  ^^^^^^^f^^^^ 

Calcutta^  but  that  at   tlie  time  of  their  reaching  the  an  affidavit  6f  the 

acknowledgment, 
made  before  a  Britijh  conful  or  agent  there,  wUJ  fujflke. 
T  2  vouchee, 


ay6. 
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▼ouchee,  he  was  ftationed  at  Lucknonvj  in  the  doffd- 
niona  of  the  Nabob  of  Oude^  where  he  executed  the 
deedsj  and  acknowledged  the  warrant  of  attorney, 
and  an  affidavit  of  the  acknowledgment  was  made 
by  Paris  Brad/baw,  Efquire;  one  of  the  comBi£> 
fionersy  before  J.BaiUiey  Efquire,  the  Britijb  confui 
or  agent  of  the  Eafi  India  Company,  refident  at  the 
Court  of  Lucifuw,  who  was  neither  a  notary  public, 
nor  a  magiftrate;  the  affidavit  was  not  fwom  before 
a  public  notary;  and  the  vouchee  ftated,  in  a  lettec 
fent  back  to  England  with  the  deeds,  that  there  was  no 
notary  public  within  eight  hundred  miles  pf  the  place* 
Upon  enquiry  at  the  India  Houfe^  the  truth  of  this  ftate- 
ment  was  confirmed  by  the  Company's  fecretary  and 
chairman. 


T&r  Cmrt  direded  that  the  recovery  thould  pafs,  upon 
firft  obtaining  an  affidavit  from  the  fecretary  or  chair- 
man of  the  Eajl  India  Company,  that  there  was  neither  any 
magiftrate  appointed  by  the  Company,  nor  public  notary 
refident  at  Luctnow,  and  provided  that  it  (hould  be  made 
to  appear  that  the  acknowledgment  of  the  warrant  of 
attorney  was  taken  before  two  commiffioners,  which  w^ 
not  diftindlly  ftated  upon  the  prefent  affidavit. 
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AuBBRT  V.  Walsh.  ^--  »«•  ^^'g  ^^ 

n^HIS  was  nn  a£lion  for  money  had    and    received.      Money  depofit- 

brought   to  recover  back  the  premiums  which  the  ^  "P^  ?°  'tUeg^X 
,  wagcTi  laid  on  a 

Plaintiff  had  paid   to  the  Defendant  upon  an    inftru-  future  event,  may 

ment  or  policy,  dated  the  15th  day  of  September  1808,  ^  recovered  bacfc 

by  which,  in  confideration   of  forty  guineas  for  100/.,  p^^ofXichat 

and  according  to  that  rate  for  Qvery  greater  or  lefs  fum  elapfed,  on  the 

received  of  B.  Juiert,  jun.,  the  Defendant  promifcd  to  ^^j^^^^  ^  -^ 

•*       '  *  which  the  decifioa 

pay  the  Plaintiff  the  fum  of  money  which  he  had  there-  of  the  wager  de- 

unto  fubfcribed,  without  any   abatement  whatever,  in  V^oida* 

cafe  a  ceffation  of  hoftilitits  between  Great  Britain  and  '    O  yO>^^    3  Ho , 

f  ranee  did  not  take  place,  followed  up  by  a  peace  pre-* .  -y 

vious  to  the  re-commencement  of  faoftilitiefs,  or  preli* 

minaries  of  peace  were  not  figned,  on  or  before  the  i(t 

day  of  July  1810.     This  was  fubfcribed,  91)6  thoufand 

pounds,  J9.)^a^:  premiun^  received,!  5th  Si^/^m^r  i8o8.  ^  ' 

The  Defendant  accompanied  the  general  iffue  with  a  n^t*   ' 

tice  of  fet-off.     Upon  the  trial  of  this  caufe  at  Guil^'' 

hall,  at  the  fittings  after  Mafterttrrvi  1810,  before  MiA^ 
field  C.  J«,  it  appeared  that  the  Defendant  had  rec^fii^d 

the  premium,  and  figned  the  policy,  that  on  the  3  iCp^if 

OElober  1 808  a  commiffion  of  bankruptcy  iffued  againft  the 

Defendant,  under  which  he  was  dul/'found  and  declared 
a  bankrupt,  that  foon  afterwards,  and  before.the  ift  dtfy  of 
July  1 8 10,  the  feveral  other  perfons  wiio  had  paid  jpre- 
miums  upon  fimilar  policies,  claimed  to  pr(^  before  the 
commiflioners,  the  amount  of  the  premtiihis  paid|  as  a 
debt  due  from  the  bankrupt's  eftate^  but  that  the  commtf- 
fioners  refufed  to  permit  the  proofs.  Ujpon  which  the 
Plaintiff  thought  it  ufelefs  to  prefer  his  claim,  and  no  di- 
rect demand  was  made  for  the  re-payment  of  the  premi- 
ums before  this  «&ioBj  the  declaration,  in  which  was  en* 

T  J  titled 
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Walsh. 


titled  cffJB^w  term  18 10.  The  Defendant  contended  that 
the  Plaintiff  could  not  fucceed,  becaufe  if  the  wager 
were  illegal,  the  parties  were  in  pan  deliBoy  and  the  law 
would  not  interfere  to  help  either.  For  the  Plaintiff  it 
^-as  anfwered,  that  it  was  competent  for-  him  at  any 
time  before  the  event  was  decided  on  which  the  wager 
was  to  depend,  to  abandon  the  contrad,  as  had  here 
been  done,  and  in  that  cafe,  to  recover  back  the  pre- 
mium paid :  Mansfield  C.  J.  referved  the  point,  fub- 
jeft  to  which  the  jury  found  a  verdift  for  the  Plaintiff. 

Befi  Serjt.,    in   this  term,  had   obtained  a  ^ule  n'^ 
for  fetting  afide  the  yerdid,  and  entering  a  nonfuit. 

Shepherd  and    Marjhall  Serjts.  on  a  fubfequent  day 
{hewed  caufe.     Although  this^  contraft  is  not  drawn  up 
in  the  regular  form  of  a  policy,  it  is  a  contrail  of  wager 
*on  a  fubjeft  on  which  it  was  not  legal  to  lay  a  wager, 
being  prohibited  by  the  ftatute  14  Geo.  3.  r.48.  f.  i.  in 
which  the  words,  "  or  any  other  event  whatfoever,**  go 
far  beyond  mere  life  policies,  as  was  held  in  the  cafe  of 
Roebuck  V.  Hamertortj  Cowp,  737.  upon  a  wager  on  th^ 
fex  of  the  Chevalier  D*Eon,     And  the  fum  paid  having 
been  demanded  back  before  the  time  had  elapfed  which 
was  to  determine  the  policy,  the  Plaintiff  may  recover 
it.     AU  the  cafes  decide  that  it  may  be  recovered  before 
the  rifk  has  been  run,  and  fome  even  go  fo  far  as  to  fay 
that  it  may  be  recovered  after  the  event  has  been  de- 
cided 5  though  the  greater  number  hold,  that  after  the 
rifk  has  been  run,  the  premium  cannot  be  recovered 
back.     Such  are  Lowry  v.  Bourdim,  2  Doug.  470.,  where 
Buller  J.  fays,  «  there  is  a  found  diftinftion  between 
contrads  executed  and  executory,  and  if  an  a£Hon  is 
•  brought  with  a  view  to  refcind  a  contrad,  you  muft  do 
it  while  the  contraA  continues  executory,  and  then  it 
can  only  be  done  on  the  terms  oF  reitoring  the  other 

party 
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jparty  to  his  original  fittution/'      JFi/lesJ.  there  thought, 
the  Plaintiff  entitled  to  recover  back  the  premium,  ai- 
.thoug|i  the  event  had  happened.     {^Mansfield  C.  J.    No 
lofs  had  happened  in  that  cafe.]'    The  party  had  waited 
to  fee  whether  a  lofs  would  happen  or  not,  before  he 
refcinded  the  contrafl,  wluch  was  the  reafon  of  the  judg- 
ment.    Andree  v.  Fletcher^  2T.  R.  i6i.  ^T.  R.  266.  It 
.was  held  that  the  premium  paid  for  a  re-aflurance  could 
,not,  after  the  capture  had  happened,  be  recovered  back. 
Fandyck  v.  Hewit^  i  Eaft.  96.     The  premium  paid  upon 
:i  policy  defigned  to  cover  a'  trading  with  an  enemy's 
country,  cannot  be  recovered  back.     Htniffen  v.  Hancock, 
8  Term  Rep.  575.  Where  money,  depofited  with  a  ftake-^ 
holder  upon  an  illegal  bet,  had  been  paid  over  by  the 
ftakeholder  to  the  winner  with  the  confent  of  the  lofer, 
and  the  lofer  brought  an  aAion  to  recover  it  back,  the 
Court  held  that  potior  efi  conditio  pojftdentis.     But  in  the 
.cafe  of  Cotton  v.  Thurland^  5  7.  R.  405.,  it  was  held, 
that  although  the  rilk  was  determined,  yet  money  de- 
pofited on  a  bet,  and  dill  remaining  in  the  hands  of  the 
ftakeholder,  might  be  recovered  back  from  him  by  the 
lofer.     Lacauffadew.  Wbitey  7  T.  R.  535.    The  Defend- 
ant received  I  ooZ,  to  pay  300/.  if  articles  of  peace  were 
pot  fettled  between  England  and  France  before  the  i  ith 
of  September  1797.     The  Pbintiff  after  that  day  fued  on 
this  agreement  for  the  300/.,  which  it  was  held  he  could 
not  recover,  becaufe  the  wager  was  illegal ;  but  it  was 
held  that  be  might  recover  back  his  premium,  the  Court 
faying,  that  it  was  more  confonant  to  the  principles  of 
found  policy  and  juftice,  that  wherever  money  has  been 
paid  upon  an  illegal  confideration,  it  may  be  recovered 
back  again  by  the  p^rty  who  has  thus  improperly  paid  it, 
than,  by  denying  the  remedy,  to  give  eSeA  to  the  illegal 
contra£l.     \Cbambre  J.    That  dofkrihe  has  been  feveral 
iimes  adopted  in  favor  of  oppreffed  perfons,  but  that  Is 
^  diftinftion.]     Tappenden  v.  Randall^  iBof.i^  Pull. 

T  4  4«7^ 
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iftiO*  467.    A  bankrupt  had  paid  two  kundred  guineas  to  t!ie 

Defendant   to  receive  an  hundred  annually   until  the 
amount  of  the  hop  duties  Ihould  reacn  ico,ooc/.,  and  it 

Wajuh*        was  held  that  his  aflignees  might  recover  hack  the  pre- 
mium patd|  although  the  wager  was  illegal ;  and  Heath  J* 
there  adopted  as  found  the  diftinAion  taken  by  BtdUr  J. 
between  conlraf^s  executory  and  executed,  if  taken  with 
thofe  modifications  which  he  necefiarily  would   have 
applied  to  it.     Where  nothing  occurred  of  a  nature  too 
grofsly  imnaoral  for  the  Court  to  enter  into  any  difcof- 
fion  of  it,  he  thought  there  ought  to  be  a  locus  p^ntten^ 
iUi  and  that  a  party  ihould  not  be  compelled  againft 
his  will  to  adhere  to  the  contraft.     In  the  prefent  cafe  h 
is  unneceflary  to  confider  how  the  rights  of  the  parties 
.  would  have  ftood  if  the  ift  of  July  had  arrived  before 
the  Plaintiff  had  refcinded  the  contfaA,  nor  whether  in 
that  event  the  dbflrine  of  Lacaujfade  v.  White^  or  that  of 
Lowry  V.  Bmtrdieu  (hould  have  prevailed :   fuffice  it   to 
fay,  that  the  refuh  of  all  the  decifions  is,  that  where  a 
party  has  paid  money  upon  a  wager  or  policy  diat  cannot 
be  fuftained  by  law,  there  he  may  refcind  that  contmd 
before  the  event  has  happened  on  which  the  decifion  of 
the  wager  depends,  and  no  cafe  contradiAs  this  pofition. 
There  is  no  par  delifhtm  in  this  cafe,  for  diere  is  no 
moral  turpitude  in  the  contract,  a  diftin&ion  that  has 
been  often  eftabliihed. 

Lens  and  Befi  Serjts.  CMtri,  In  Lawry  v.  Saurdiem 
only  Buller  J.,  of  all  the  Court,  ukes  the  diftinAioB  be^ 
tween  contracts  executory  and  executed,  and  he  does  not 
mainly  rely  on  it,  but  only  adds  it  to  his  other  veaibffis. 
The  diftindiion  however  is  fallacious  as  applied  in  tKe 
prefent  cafe,  for  if  a  contraA  be  illegal,  it  is  void  ;  it  is 
then  no  contrad ;  it  cannot  be  faid  to  be  either  eiecuted 
or  executory.  The  diftin£lion  b  folid  as  applied  to 
}egal  contrafls,  but  here  it  makes  no  dliierenoe  in  fiftb. 

ftanc* 
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ftance  or  in  law  at  what  time  the  PlaindiF  brings  Us  iSiow 

a£lion :  it  is  not  in  his  option  to  keep  alive  or  to  rerdnd.      ^  -' 

acontra&y  where  the  law  declares  that  no  contraQ  fub*  ^^ 

lifts.      [ManjfiiU  C.  J.     In  Tafpenden  v.  Randall^  the         WAun» 
Court  considered  the  diftin(£^iqn  between  contrails  ex» 
cuted  and  executory  as  eftablUhed ;  the  Judges  all  make 
that  diftinflion  \  it  is  not  called  in.  aid,  it  is  the  ground 
of  their  judgment ;  although  Lord  AlfumUy  C  J.  dif« 
tingviOied  alfo  between  contrads  immoral  and  merely 
illegal.]    Thatlaft  diftinfiioa  may  alfo  well  be  qoef* 
tioned  as  applicable  to  that  cafe  i  for  no  contract  is  in« 
nocentf  which  is  produ6lire  of  inconvenience  to  the 
(late :  but  the  ground  of  that  cafe  was»  that  up  to  the 
time  of  bringing  the  afiion,  no  difclofure  had  beea 
made  of  the  amount  of  the  hop  duties,  smd  that  the  di& 
clofure  only  was  inconvenient  and  therefore  illegal  \  but 
in  the  cafe  oiForJlcr  v.  Thackery^  B*  R.  Trin.  ai  G.  3.$ 
afterwards  in  the  Exchequer,  i  T^R.^j.fh,  (the  firft 
cafe  that  was  determined  on  wagers  on  the  continuance 
of  peace  or  war,)  the  Court  determined,  that  from  the 
nature  of  the  fubjedl  the  thing  was  illegal.    IHeati  J. 
It  certainly  was  an  ingredient  in  that  judgment,  that 
fuch  contrads  influence  men's  minds  in  a  manner  that 
may  be  prejudicial  to  the  interefts  of  the  country,  and 
therefore  are  void  at  common  law.]    The  Plaintiff*  may 
«le£l,  indeed,  whether  he  will  await  the  event,  to  fee  if 
the  other  party  will  voluntarily  pay  him,  but  that  is  not 
SI  legal  confideration.    The  Plaintiff's  only  motive  for 
repentance  in  this  cafe,  was  not  the  illegality  of  the  con-     . 
trad,  but  the  bankruptcy  of  the  paymader,  whofe  af^ 
fignees  could  not  employ  his  effects  in  paying  illegal 
wagers.    The  parties  meant  to  contra  A  on  honour ;  the  \ 

Plaintiff  therefore  dill  has  all  tlie  fecurity  he  ever  con- 
templated, the  honour  of  the  bankrupt,  and  to  that  he 
mufi  ftiU  look  for  the  completbn  of.  his  contra£l.  If  he 
has  jwlged  ttawlfely»  he  muft  abide  by  his  chmce.    The 

5  a^ion 
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aftton  of  Lacaujfcde  y.  White  was  brought,  not  to  rCf 
fcind,  but  Co  enforce  the' wager  \  and  it  feems  to  have 
been  Lord  KenyofCs  own  fuggeftion  that  the  Plaintiff 
WaUbbl  ihoiild  recovfsr  back  the  hundred  pounds  premium  a^ 
money  had  and  receired;  That  cafe  certainly  has  not 
been  zikeA  on  fince ;  and  in  Fandyck  v.  Hewt^  Li 
Blanc  J.  juftly  obferves  that  the  ground  of  that  deter- 
minationliad  been  fince  yery  much  canvafied  in  the  cafe 
of  Houfin  ¥•  Hancock.  The  law  muft  be  a  rule  to 
every  man ;  and  though  it  has  been  held  for  the  protec- 
tion of  the  weaky  that  eren  where  there  is  par  deMum, 
the  beft  policy  is  not  to  allow  the  ftrong  to  retain  the 
money  they  have  gotten,  yet  here  the  parties  meet  on 
equal  terms,  and  meant  to  proceed  without  any  reference 
-to  the  law  at  all.  What  neceflity  is  there  that  the  law 
fbould  raife  an  ajjumfjit  to  pay  back  to  you'  the  money 
which  ^  you  voluntarily  and  with  your  eyes  open  have 
parted  with  ?  The  circumftance  of  money  having  been 
paid  over  to  a  winner,  or  ftill  remaining  in  the  bands  of 
a  ftakdiolder,  makes'no  difference :  for  if  the  party  is 
to  be  fo  far  aided  that  he  is  to  be  put  into  the  fame  con« 
dition  as  if  he  had  not  paid  the  money,  it  is  upon  the 
ground  that  the  money  has  pafled  out  of  the  Plaintiff's 
pocket  into  the  hands  of  one  who  has  no  legal  right  or 
confcientious  demand  to'  hold  it.  But  the  objeAion  is, 
that  where  a  tranfaAion  is  illegal,  as  this  is,  no  party  to 
it  can  come  into  a  court  of  law  and  claim  a  benefit  «| 
now  to  receive  back  the  money  is  a  benefit.  It  is  a 
proper  puniihment  on  the  Plaintiff  if  he  has  fooliflily  and 
improperly  parted  with  hb  money,  that  he  cannot  agaia 

recover  it. 

Cur.  adv.  vult. 

Mansfield  C.  J.  on  this  day  delivered  the  opinion 
of  the  Court.  This  is  an  a£lion  on  a  wager  brought  to 
recover  back  the  premiums  paid,  and  it  is  refitted  on  dit 

groun4 
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^oand  that  it  is  an  Illegal  wager,  and  that  before  the  f  8io. 

period  at  which  the  wager  was  to  be  determined,  the 
Plaintiff  claimed  the  money  which  he  had  advanced  to  be 
repaid.     There  have  been  many  cafes  cited,  to  prove  that 
in  the  cafe  of  payment  of  money  on  illegal  tranfa£lions, 
potior  ejl  conditio  pojfidentis  \  but  the  diftin'^lion  is  taken    , 
here,  that  the  demand  of  the  money  back,  before  the 
day,  was  a  refcinding  of  the  illegal  contra£l.     There  is, 
however,  fbrne  doubt  on  die  foundnefs  of  that  diftinc- 
tion,  uxilefs  accompanied  with  fome  qualification,  for  it 
does  not  clearly  appear  what  is  the  period  before  which 
the'  contrad  may  be  refcinded,  becaufe  a  man  may  wait 
till  the  event  of  the  wager  can  be  very  clearly  Icnown 
and  forefeen,  and  may  he  then  refcind  the  contra£l,  and 
lave  his  money  ?     However  in  Lowry  v.  Bourdieu^  Bui- 
ler  J.    took  the  diftindion  between  a  cafe  where  the 
event  had  happened,  and  where  a  man  had  taken  his 
chance  of  winning,  and  the' cafe  where  he  had  not ;  and 
that  diftin£lipn  was  exprefsly  adopted  by  the  Judges  of 
this  Court   in  Randall  v.  Tappenden^   which  was  moft 
clearly  decided <on  that  ground }  and  fubjefl  to  the  ob- 
fervatton  above  made,  I  think  there  is  good  fenfe  in  that 
diftindion ;  and  why  fhould  not  a  man  fay,  you  aiid  I 
have  agreed  fo  and  fo,  but  the  agreement  is  good  for 
nothing }  I  cannot  bind  you,  and  you  cannot  bind  me, 
and  therefore  I  defire,  before  the  event  happens,  that  you 
will  gay  me  back  my  money :  this  is,  in  fa£l,  a  reliev- 
ing againft  the  effects  which  an  illegal  contract,  perfe- 
.vered  in,  lurould  produce.    We  therefore  are  of  opinion 
that  this  diftindiion  muft  be  fupported.    £ut  there  is  a 
very  ftrange  cafe  in  Mr.  Loff%  Reports,  Walker  v.  Chap^ 
man  v.  Walter  ,•  Lord  Mansfield  however  there  feems  to 
have  adopted  the  fame .  dofb'ine ;  and  it  appears  by  his 
exprefiions  as  if  the  perfon  came  into  court,  not  to  have 
the  money  back  again  after  the  event  decided,  but  to 
refcind  the  illegal  contrad.    I  muft  take  notice  of  one 

cafe. 


t»4 
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c«fe|  a  very  ftrong  one,  reported  in  7  7.  R.^  L^cimjfode 
V.  Wbiif^  where  tbe  Court  faid,  it  wa$  more  confonant  to 
policy,  that  money  paid  on  an  illegal  contrail  might  be 
recovered  back,  than  that  h  fliould  be  retained.  That 
was  a  ftrong  cafe  certainly  in  favour  of  the  prefent  De* 
feadant  \  but  this  do£trine  is  directly  contrary  to  whaot 
Lord  Ktnjon  C.  J.  faid  afterwards  in  Honvfon  v.  Hane^ck^ 
where  he  feems  to  have  entirely  forgotten  LacauffaJe  ▼• 
White.  Lord  Kenjon  there  fays,  <'  there  is  no  cafe  to  be 
found  where,  when  money  has  been  adually  paid  by 
one  of  two  parties  to  the  other  upon  an  illegal  contradk, 
both  being  particip^s  crimims,  an  a£Hon  has  been  main* 
tained  to  recover  it  back  again."  Now  this  is  dire£My 
contrary  to  Lacauffade  v.  White  g  and  he  afterwards  fay 89 
that  Hovffon  v.  Hancock  is  very  different  from  that  cafe, 
which  he  faya  '*  was  the  cafe  of  a  ftake  recovered  from  m 
ftakeholder,  before  it  had  been  paid  over."  But  here  lie 
certainly  miftook  Ldcauffoies*  ^^'/^  entirely,  for  there 
is  no  ftakeholder  in  the  cafe,  nor  any  thing  like  it :  and 
in  I  Eafii  ylS.,  Vandyk  v.  He^lt^  it  was  faid  by  Lord 
KenyoHy  that  the  rule  had  been  fettled  in  all  times,  that 
where  both  parties  were  in  pari  deliBci  potior  ejl  cmiitm 
p^ffidentis.  I  mention  thefe  cafes  to  ihew  that  the  autho- 
rity of  Letcai^ade  v.  White  is  very  much  Ibaken,  and 
cannot  be  relied  on,  tod  that  we  do  not  decide  00  the 
authority  of  that  cafe.  But  here  the  Plaintiff,  before  the 
time  of  deciding  the  events  rBiciadsthe  contradl,  as  he  ia 
$1  liberty  to  do. 

Rule  difcharged. 
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ST££t.  V.  Lacy.  ^^n.  %6. 

HTHIS  was  an  afkion  upon  a  policy  of  iQfurance^  dated      A  neutral  veflel 

in  June  1808,  upon  a.  voyage  at  and  from  London  to  "  f*?  feaworthy 
T>.         i     -        t       A         r  .    *.  ,  ,      unlcfi ihe  li  pro- 

Rtga,  during  her  itay  therc»  and  from  thence   to  the  vided  with  docu« 

port  or  ports  of  difcharge  in  Scotland,  upon  the  (hip  P^/mk  ^^^^  to  pro^e 
fjlvaniay  Captain  George  Thomas.     This  caufe  was  ficft    *^°^houifh'^the 
tried  at  GuiiMaJI,  before  Mansfield  C.  J.  at  the  fittings  produaionof  thoTe 
after  Hilary  term  18 10,  when  the  Plaintiff  gave  evidemce  documents  would, 
of  an  aojuitmenty  which  being  a  furprize  on  the  Defend*  captured  by  one 
antSf   they   were  but  imperfefHy  prepared   to  refift}  particular  belliger- 
and  although  they  gave  fuch  evidence   as  they  could»  hVuable  toe    - 
the  czk  was  not  fully  before  the  jury,  and  a  verdidi  demnation  under 
paffed  for  the  Plaintiff;    fubjeft  to  k  point  teferved,  «a  ordinance  of 
whether  the  adjuftment  were  conclufive  againft  the  De-      if  ^  neutaal'vet 

fendant*  f<^l  ^  infured  on 

a  voyage  on  which 

Mar/kaH  Sevjt.  in  Eajer  term  li  10^  obtained  a  rule  ne^effiuyto  camr 

njfi  for  a  new  trial  upon  two  grounds  i  ift»  that  the  ad-  fimulated  papers, 

juftmentwasa  fprprize  on  the  Defendant-,  adly,  that  '^J^^^^^ 

the  effefl  of  it  was  repelled  by  evidence  on  the  part  of  gerents,  whether 

the  Defendant,  (hewing,  by  a  Dar///*  fentence  of  con-  penniffiontocany 

demnation,  that  the .  (hip,  which  had  been  reprefented  |„^^'|^  ^^  ^^ 

to  the  underwriters  to  be  American^  was  not  f umiflied  licy  ?  qiuere. 

with  all  thofe  documents  which  either  by   the  hw  of  .   ^^^^rumh 

«  ,  r^  r      rw^  ^  hound  from  Zo«- 

nationa  or  by  tieaty,  the  ought  to  po&fa.    Iiie  nature  o£  don  to  Riga,  was 

an  adjuftment,  he  argued,  was  well  ftated  by  Lord  E/ltn^  ^^^  l>y  the 
trough  C.  J.  in  the  cafes,  of  Herbert  v.  Champion^  v  Campk.  jemncd  for  d^ 
iVl  P^  Caf.    137.9    and    Shepherd  "V.  Cbenuter^  iUd*  ^74rr  cumftantial  rea- 

fonsy  and,  amongfl 
ocken,  the  want  of  a^  feft-pai^port  and  flMileMoHa»  fin  ww  provided  with  falfe  clear- 
ances bom  Bergeth  but  they  wwa  not  praducnd.  Her  ftn-^ a%ait  would  have  proved 
Ihe  had  come  from  London,  which,  under  the  Berlin  decree,  would  be  a  groun^  of 
condemnation  by  the  French,  Held  that  although  it  would  Aibjedt  her  to  this  riHc, 
flK  ought  not  to  be  without  thoft  dnnifMntu  nidch  ifoul4  p«weher>  neutrality  with 
xe^cA  to  other  belligerents, 

who 
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x8io.  who  fays,  it  is  a  promifi^  to  pay,  which  is  notbind^ 

ing,  unlefs  founded  on  the  confideration  of  preyiou^' 
liability.  ^ 

*  Mansfield  C.  J.  It  is  dear  to  me  that  there  was  a 
iorprize.  If  the  Pbuntiff  means  to  rely  upon  an  adjuiU . 
iAeiit,  he  ought  to  give  notice  to  the  other  party  of  his 
intention.  As  to  the  other  point,  it  feems  to  be  deaf 
that  an  adj  ailment  is  not  binding  if  it  in  any  degKe  pro- 
ceeds on  miftake. 

.Lawrence  J.  It  is  always  competent  to  the  De- 
fendant to  ihew  that  the  adjuftment  ought  not  to  bind 
him,  although  it  is  primA  facie  evidence  of  a  cafe.'  There 
muft  be  a  new  trial. 

Shepherd  and  Beft  Serjts.  (hewed  caufe  againft  die^ 
rule. 

Upon  the  fecond  trial,  at  the  fittings  after  Trinity  term 
1810,  at  GuilJhuII,  before  Mansfield.C.  J.,  it  appeared 
that  the  veflel  infured  had  come  from  New  Tork  to 
London  with  a  cargo  of  pitch,  tar,  and  other  naval  ftores ; 
from  hence  ibe  was  chartered  from  London  to  Riga^  and 
back,  and  failed  on  the  voyage  under  a  Britijb  licence  \ 
while  (he  was  lying  about  two  miles  from  the  caftle  of 
Elfsneur^  (he  Was  boarded  by  a  privateer,  which  carried 
her  into  a  Danijh  port}  (he  was  libelled  in  the  Prize 
Court  of  Zealand  as  prize,  and  condemned ;  the  fentence 
of  the  Court  was-  as  follows :  **  In  this  prefent  cafe 
againft  George  Thomas^  who,  together  with  the  (hip  Penn" 
fylvanioy  whereof  he  was  matter,  has  been  brought  to 
this  place  on  his  voyage  from  London^  it  has  been  afcer- 
tained,  that  the  {hipPenn/y/vania  is  not  provided  with  any 
fea-paffport,  whereof  Captain  Thomas  has  alleged  as  the 
re^ifonj  that  the  pafijport  granted  him  from  his  home 
II  ftation 
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ftation  at  New  Tbrk,  was  ftyled  for  a  fixed  voyage  froni  /JBio. . 


Steel 

v. 


New  Tork  to'  Madeira  /  in  confequence  whereof  the 
North  American  conful#t  London  had  kept  this  pafTport, 
fignifyingi  according  to  the  nature  of  the  paflport^  it  ^Acrw 

was  indifferent  whether  he  had  it  or  not :  befides^  he  has 
exhibited  in  the  court  a  certificate  from  the  North  Ame-- 
fiean  confttl  at  London^  purporting  that,  amongft  fevepl 
papers,  he  has  depoiited  his  fea-^paflport  with  the  faid  con- 
fuh    Now,  as  the  reafon  alleged  of  the  want  of  a  paiT- 
port  is  infignxficant,  becaufe  Captain  Thomas  ought  not 
to  liare  undertaken  other  or  more  voyages  than  fuch 
whereto   he  was  authorized  by  his   government,    this 
want  is  alfo,  (agreeably  to  the  regulation  for  privateers, 
and  the  lawful  adjudication  of  prizes  of  the  14th  Sept. 
1807,-8,-9,  letter  c.j)  a  reafon  of  condemnation,  and 
the  Court  has  no  convenient  reafon  at  all  to  deviate  from 
this  feverity  refpefling  the  circumftances  of  the  cafe  in 
•oncreto^  being  all  againft  the  captain.     Thus,  four  men 
of  his  crew  have  unanimoufly  declared,   that  two  days 
previous  to  the  feizure,  in  order   to  perfuade  them  at 
Elfineur  to  aflert  that  they  came  from  Bergen^  he  had 
replied  to  their  obje£kions  in  this  behalf,  that  he  was. 
provided  with  clearings  from  Bergen^  and  that  he  had  a 
journal,  conceived  in  fuch  a  manner  as  to  make  it  appear 
that  he  came  from  Bergen :  the  remaining  people  of  his 
crew,  not  confeffing  to  have  heard  any  fuch  thing,  had 
oeverthelefs  not  found  it  feafonable  to  deny,  that  at  the 
time  mentioned  by  the  faid  four  witnefles,  he  hath  had 
ieveral  oi  the  people  colle£led  {a)  in  their  proof ;  and 
the  captain,  who  denies  to  be  or  to  have  been  provided 
with  clearings  from  Btrgen^  &c.  has,  notwithftanding, 
confefled  that  he  hath  ordered  the  people  to  fay  that  the 
ihip  .came  from  Bergen.    Likewife,  it  is  afcertained,  that 
whep  the  captors  came  on  board,  he  told  them  that  he 

(«)  Semk*  SosM  error  of  the  txaaiUtor* 

came 
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i8i^  csuRc  frpia  ArgtM^  and  ths^  he  did  not  ehonge  thb  de- 

claration pseviMM  ta  h«»  appeafiag  in  tke  court.  A 
witnvfisy  yet  of  no  uiKyu«ilioiia|)^e  credibilityy  has  eoa- 
ftantly  pevfevered  in  £iying>  that  after  the  feizure,  papers 
bad  been  burnt  on  board  ^  befides,  confid^rable  wautt 
exift  amongft  Captaia  Thonut/s  papeys  ;  as^  for  inftancei 
that  bis  journal  does  not  at  all  proceed  from  die  time 
when  he  left  ul^imaiely  lus  pvetended  home,,  but  begins 
all  a  voyage  fcoai  Guadakupe  ^  though  he  rebtes,  that 
prevbus  to  that  time  he  had  Med  from  New  Tart  to 
Madeira^.TOk^  £r0Ki  thence  to  Gmulahufey.  he  u  not  pr»« 
vided  with  any  OMifliep-roU ;  and  tie  agreement  in  wri^ 
isg  fef  the  wages^  made  between  the  mailer  and  the 
ccew  at  JLondonf  is  noe  aMeiked^  by  the  Ncrtk  Awurumt 
eonful  ef  the  £ttd  phce^  whereby  it  might  appear  that 
at  leaft  it  was  with  this  officer's  knowledge  that  he 
undertook  this  iK)yage  \  further  there  hos^  been  feund 
amongft  his  papers,,  a  letter,  having  all'  the  chambers 
of  being  fi£litioua>  and  fabricated  for  the  pmpofe  of 
making  it  probable  that  it  is  for  account  o€  the  (htp^s 
fretended  owner  he  is  to  fail  for  Riga^  in  order  diere  to 
purchafe  a  vetum  cargo*  We  are  of  the  (^imoti>  that  the 
-  afopementioned  partly  decifite  and  partly  fufpioious  iato^ 
are  fufficient  for  to  decide  the  fate  of  the  flnpi^Mtj^vtf imr, 
and  that}  it  is  needleis  to  enumexaDe  the  fevetvd-  odier 
&fpiciottS  oircumftances^  which  aggtuvate  die  fame.'* 
Wherefore  the  (bntence  proceeded  to  condemn*  the  vef- 
&1  as  prize.  From  this  fentsence  the  Captain  appealed 
tp  the  High  Court  of  Admixaity  at  Cop$fthagef^  which 
confirmed  the  decree  in  the  following  terms  :  ^<  It  is  h$ 
cenfeffa  that  the  (hip^  pretended  to  be  HotA  AmemooH 
property,  hath  no  (ea^paffport,.  in  whiofaf  re%eA  Captain 
Thwnas  hath  aflerted  that  his  paflport  vm  ft^ed  for  a 
voyage  from  New  Terk  to  MadtiM'i  and  that  the  Ami»» 
rican  conful  at  London  had  retained  the  fame,  it  being  of 
no  availj  aa  to  the  aatur»e£tlte  paA^ort^  whether  the 

Pefendant 


Steel 
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Defe&dant  had  it  or  not:  hence  it  follows,  that  even  if  iBio.  ' 

Captain  Thomas  has  been  in  pofleflion  of  fuch  a  paflt 

port,  he  hath  at  lead  undertaken  other  voyages  than 

thofe  whereto  he  was  authorized  by  his  government,  on  Lact. 

which  the  pafiport  fo  delivered  could^not  proted):  him : 

this  circumftance  muft,  in  cafu^  be  fo  much  the  more 

binding  againft  him,  as  the  other  circumftances  of  the 

caufe  are  likewife  againft  him.     Out  of  his  (hip's  crew, 

four  men  have  witnefled  that  Captain  Thomas  had  oz^ 

dered  them  to  fay,  that  the  {hip  came  from  Bergen  t 

befides,  he  declared  himfelf  that  he  had  papers  alonjf 

with  him,  purporting  that  he  was  cleared  out  from  the 

laid  place.    This  circumftance  is  corroborated  thereby, 

that  Captain  Thomas  has  confefled  to  have  ordered  them 

tp  fay  that  he  came  from  Bergen^  which  alfo  he  declared 

to  the  captors  at  their  arrival  at  the  (hip,  though  he  came 

from  England:  to  this  niuft  be  added,   that  the  (hip's 

journal  or  log*book  is  not  commenced  at  her  departure 

from  North  America^  and  that  (he  has  not  been  provided 

with  any  mufter-roU,  delivered  or  attefted  by  an  Ame^ 

rican  officer,  on  account  whereof  and  of  the  regulation 

for  prizes,  S.  Q.  A.,  the  fentence  of  the  Prize  Court,  as 

to  the  (hip's  condemnation,  ought  to  be  confirmed."  The 

evidence  oi  Thomas  the  mafter,  who  was  gone  out  of  this 

country,  was  read  from  the  Judge's  notes  of  what  he 

had  fwom  on  the  former  trial.     He   depofed  that  the 

(hip  was  an  American^  that  he  had  all  regular  documents 

on  board,  but  that  he  believed  they  were  all   left   in 

Denmark.     That  he   had   a   fea-pafTport  and  a  Brltijb 

licence,  but  that  he  produced  neither  to  the  Court  at 

Eljineur :  he   did  not  produce  the  paflTport,  becaufe  it 

would  have  (hewn  that  he  came  from   New  Tork  to 

England  with  naval  ftores.     It  was  not  ufual  for  ve(rels 

to  take  a  pafTport  to  go  up  the  Baltic :  he  had  told  the 

mafters  of  the  privateers  that  he  came  from  Bergen^  but 

he  did  not  produce  clearances  from  Bergen:  be  had 

Vol..  in.  u  &cu 
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i8io.  fuch  on  board.     He  had  kept  the  charter-party  afld  the 

^     -  ^ea-paflport.      The  American  confulf  bemg  examined, 

^^  fwore,  that  when  th«  Ihip  (ailed  from  England  he  muft 

I«Acy.  have  been  fatisfied  the  due  papers  were  in  his  office. 

The  firft  underwriter  on  the  policy  fworci  that  he  M 
not  know  whether,  at  the  time  of  ^e  (hip's  (ailing  ia 
June  1808  for  Riga^  it  was  necef&ry  for  a  (hip  to  have 
limviYated  papers^  but  that  at  prefeat  it  was  quite 
iieceflary:  Ceveral  brokers  and  other  witneflTcs  proved, 
that  fince  the  Berlin  decree,  the  date  of  which  was 
November  2i>  i8o6»  3  (hip  could  not  fafely  proceed  to 
the  Baltic  without  (imulated  papers:  that  no  policy 
would  now  be  underwritten  without  liberty  to  canj 
fimulated  papers ;  that  fome  underwriters  had  ref ufed  to 
fttb(cribe  policies,,  becauiie  the  fimulated  papers  were 
not  well  arranged ;  that  no  (hip  could  (ail  to  Ruffia 
without  fimulated  papers>  but  tliat  fome  policies  on  that 
Toyage  did,  and  others  did  not  contain  an  expredion  of 
(he  liberty  to  ufe  them.  The  Defendant,  as  before,  con- 
tended upon  this  eTidence^  that  the  (hip  was  not  pro- 
perly documented  as  an  American^  and  was  therefore 
not  feaworthy.  Another  ground  of  defence  which  he 
took,  was,  that  (lie  had  carried  fimulated  papers  withom 
j>ermiflion.  Mansfield  C.  L  put  a  queftion  to  the  jury, 
whether  a  (hip  could  now  fail  to  the  Baltic  without 
iimulated  pnpers,  and  they  gave  it  as  their  opinion  tbat^ 
•fince  the  Berlin  decree,  (he  could  not.  The  jvy  apw* 
found  arerdid):  for  the  PlaintifF. 

Mar/hall  in  this  term  again  mored  tp  fet  afide  tbe 
-Terdi£l  and  enter  a  nonfuit,  upon  both  tlie  abovemen- 
tioned  grounds  of  defence. 

Shepherd  and  Befl  Serjts.  (hawed  caufe.  Every  perfoa 
who  underwrites  is  bound  to  know  the  ufage  andcourfc 
of  tho  trade,  and  the  mode  of  carrying  it  on,  and  if  he 

inlhres 
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infures  the  vopge,  every  thing  which  is  neceflary  to  th* 

performasice  of  the  voyage  is  lawful  under  that  infur- 

aace,  without  the  perxniffion  being  expreffed.    Thus,  in 

the  cafe  of  Matthie  v,  Pdf//,  i  Park.  6ed.  29.,  the  po«. 

Ucy  was  on  an  adventure,  contraband  by  the  revenue  laws 

of  Spaifty  at  and  from  Najfau  to  Campeaehjy  and  at  and 

from  Campiachy  to  Noffauy  and  the  rift  to  endure  upoA 

the  goods  until  the  fame  fhould  be  difcharged  and  fafel^ 

landed :  the  (hip,  being  arrived  in  the  bay  of  Campeachy^ 

made  fignals  for  barks  or  launches  from  the  (hore,  whitlk 

came  o^  and  the  goods  were  put  on  board  them,  but 

before  ttoy  were  landed,  they  were  taken  by  giutriki 

go^s  s  and  it  was  contended  that,  as  the  policy  did  not 

•xprefsty  include  the  rift  in  craft  and  lighters,  thefi 

goods  were  not  within  it ;  Lord  Ahanley  left  it  to  the 

jury  whether  it  were  not  notorious  to  the  underwriter^ 

that  this  was  the  ordinary  mode  of  conducing  that 

trade ;  for  that  if  it  were,  they  muft  be  underftood  t6 

af^t  to  it,  and  the  jury  found  it  was  ;  and  upon  a  rul^ 

0iifi  for  a  new  trial,  the  verdi£l,  ii^htch  had  pafled  fef 

the  Plaintifl^,  was  fuftained  upon  this  point,  although  k 

was  loft  upon  the  ground  of  a  variance,  becaufe  the  lofil 

was  averred  to  be  by  hoftile  capture,  whereas  i<  was 

occaiioned  by  a  revenue  cutter,     iLaw^enee  J.     Thaf 

policy  was,  until  the  goods  were  difcharged  and  fafdy 

landed.]    The  duty  of  the  mafter  was  difcharged  a)| 

foon  as  the  goods  were  over  the  flxip's  fide,     [^Afam* 

JkUC  h     In  the  cafe  of  farrow  v.  Carmtkcrs,  2  Sir  A 

1236.,  it  was  held,  that  when  th^  goods  were  delivered 

out  of  the  fliip  on  board  the  ownei^  own  lighters,  tfij^ 

riflt  ceafed.]    So  here,  as  in  Mattl^^  v.  PottSy  th^y  ztt 

-to  hi  confidered  as  being  virtually  on  board  the  ihip,  ib 

long  as  diey  are  in  the  coutfe  of  being  dealt  with  in  thd 

^ttrfuance  and  performance  of  the  voyage.    K  is  n^^ 

ceflary  t6  the  performance  of  H&i  voyig«,  £at  tJie  teBA 

fluMild  have  luiulaeed  papers :  for  if>  being  de^iMed  bf 

y  2  abelli^ 
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j8i«.  a  beUigerent,  the  mailer  produces  fimulated  papers,  he 

'^"   "'~   ^       efcapes  j  if  he  has  them  not,  he  is  condemned.    The 

^,  z6ts  of  the  ufurper  of  France  have  made  fo  complete  a 

Lacy.  change   in   the    circumftances  of  maritime-  commerce 

throughout  Europe,  that  the  mode  of  carrying  on  trade 
is  entirely  altered  :  that  which  was  formerly  the  general 
rule  is  now  become  the  exception,  and  that  which  was 
the  exception  is  become  the  general  rule ;  it  is  necef«> 
I  fary  to  exprefs  the  exception  in  z  contrail,  it  is  not 

neceflary  to  exprefs  the  general  rule.     It  was  therefore 
unneceflary  to  exprefs  in  the  policy  the  permiflion  to 
caerry   fimulated   papers,    or   to   fupprefs  the    genuine 
papers.     It  is  clear  law  that  the  aflured  need  not  dif- 
clofe  that  to  the  underwriter,  which  b  notorioufly  known 
to  all  men.     It  is  notorious  that  a  (hip  cannot  go  diis 
voyage  without  fimulated  papers ;  it  was  in  proof  that 
underwriters   would   not  infure   without  them.     The 
Defendants  knew  the  voyage  they  were  infuring }  they 
knew  that  without  thefe  papers  the  veflel  muft  have  been 
condemned.     They  knew  the  veflel  was  2Xi  Americany 
lind  that  (he  had  been  at  L$ndony  which  alone  would, 
under  the  Berlin  decree,  be  a  ground  of  condemnation. 
It  is  immaterial,  therefore,  whether  they  were  informed 
that  (he  came  hither  with  a  cargo  of  (lores  contraband 
of  war.    -This  Court  decided  in  the  cafe  of  Twlmin  ▼. 
Anderf$ni  ante,  i.  227.,  that  a  matter  may  toke  any  thing 
on  board  which  does  not  necefTarily  increafe   the  riik, 
unlefs  it  be  proved  that   the  taking  it  on  board  does 
adiually  increafe  the  rifle.    The  taking  thefe  papers  on 
^      board,  (to  fail  without  which  would  be  abfolute  deftruc- 
tion,)  certainly  does  not  of  neceffity  increafe  the  rifle, 
nor  have  the  jury  found  that  it  did.     Law  is  a  relation 
to  things,  and  as  times  and  circumftances  alter,  the  law 
•      muft  alter  accordingly.     Sir  JV.  Scott  has  declared  that, 
under  the  prefent  circumftances  of  Europe,  if  trade  with 
,  the  continent  is  to  be  carried  on  at  all,  it  muft  be  carried 

on 
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on  by  the  aid  of  fimulated  papers.    If  a  licence  to  carry  18  re. 

them  be  not  implied,  the  fubfcribing  a  policy  is  equiva- 
lent to  an^  abfolute  contrail  to  pay  the  affured  the  value 
of  his  goods  upon  their  arrival  in  France,  whither  they 
will  afliiredly  arrive,  without  the  aid  of  thefe  papers. 
If  he  be  not  at  liberty  to  curry  them,  it  would  amount 
to  the  fame  thing  as  if  the  veflel  were  warranted  free 
from  capture  by  an  enemy.  Not  only  tlierefore  is  this 
licence  implied,  but  it  becomes  an  imperious  duty  on 
the  aflured  to  provide  fuch  papers:  without  them  the 
fhip  is  not  feaworthy,  and  the  aflured  would  be  guilty  of 
a  fraud  if  he  were  to  omit  them. 

Secondly,  as  to  the  abfence  of  genuine  documents. 
If  the  veflel  be  at  liberty  to  carry  fimulated  papers,  it 
neceflarily  follows  that  the  mailer  is  at  liberty  to  fecrete 
all  fuch  genuine  documents,  as  being  contradi£lory 
to  the  fimulated  papers,  would,  if  produced,  evince  the 
deception,  and  render  his  condemnation  certain.  It 
would  alfo  have  appeared  by  the  real  papers,  that  this 
neutral  veflel  had  been  to  Lond9n  with  a  cargo  of  naval 
ilores,  contraband  of  war,  which  would  have  enfured 
her  condemnation.  Befides,  it  does  not  appear  clearly 
by  the  fentence,  that  the  Court  relied  on  the  abfence  of 
the  genuine  papers.  The  fentence  fpeaks  of  "  partly 
dccifive  and  partly  fufpicious  data,^*  without  diftinguiih- 
ing  the  one  from  the  other.  [^Mansfield  C.  J.  The  Court 
clearly  fay,  they  rely  on  the  want  of  a  fea-paflport,  and 
the  Defendants'  own  evidence  (hews  that  they  had  not 
that.]  No  cafe  has  yet  decided  that  fuch  a  fentence  a« 
this,  not  adjudicating  the  ground  of  condemnation,  pre-* 
eludes  evidence  of  what  papers  the  veflel  had,  and  what 
fte  had  not ;  and  by  the  evidence  of  the  matter  it  ap- 
pears, that  (he  had  all  neceflary  papers  j  but  where  occa- 
£on  required  it,  he  was  at  liberty  to  fupprefs  them^ 
|>ecauf(^  they  would  have  fubje£led  the  (hip  to  certain 
^ondenmatiQii  under  the  Berlin  decree^  and  it  does  not 
U  3  li« 
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lie  in  the  mouth  of  the  underwriters  to  demand,  that  the 
captain  (hall  have  papers  which  would  bring  certain 
ruin  on  him  and  on  themfel¥es.  Cejfante  ratwutp  ciffiU 
lex.  It  was  formerly  neceflary  that  an  American  or 
other  neutral  (hip  ihould  he  documented  as  fuch.  Whjr  ? 
For  her  prote£lio.n,  and  in  order  to  exempt  her  from 
the  perils  of  war  |  t>ecaufe  without  fuch  documents  (he 
Could  not  enjoy  the  benefits  of  her  neutrality  when  cap* 
tured  by  a  belligerent.  Formerly  an  American  or  other 
neutral  lhip>  duly  documented,  could  freely  pafs  the 
feas  \  but  now,  iince  the  Berlin  decree,  (he  would  be 
completely  deftroyed  by  tliofe  documents  which  prove 
her  neutrality;  they  would  enfure  certain  confifca* 
tion.  The  law  is  not  fo  abfurd  as  to  pronounce  al* 
ways  the  fame  judgment  upon  the  fame  fa  As,  when 
the  reafons  that  make  the  judgment  applicable  to  the 
fa£ls  ceafe :  it  makes  no  difference  that  this  was  a  cap* 
ture,  not  by  the  French^  but  by  the  Danes,  for  it  is  ni>< 
torious  that  fince  the  Berlin  decree,  all  the  continent  of 
Europe  is  regulated  by  the  fame  praAice,  whether  lega] 
or  illegal.  It  was  moreover  both  lawful  and  incumbent 
on  the  mafter  to  take  meafures  for  his  protc^iion  againft 
frenek  capture,  the  riik  moft  to  be  dreaded  of  all  which 
were  covered  by  this  infurance,  although  in  the  event  it 
happened  that  thelofs  was  occafioned  by  a  Dantfi 
force. 

liar/kall  and  VaughanSex]X:i.  eontrk*  There  are  three 
grounds  of  defence  in  this  cafe.  Firft,  that  the  (hip  had 
not  fufficient  documents  on  board.  Secondly,  that  the 
Jhtft/b  fentence  of  condemnation  is  conclu(ive  evidence 
that  (he  is  not,  for  the  purpofes  of  this  policy,  neutral, 
but  enemy's  property :  and  thirdly,  that  (he  had  on  board 
emulated  papers,  without  any  licence  either  exprefTed  6r 
implied,  i.  Every  (hip  pofiefles  fome  national  charafter, 
m4  U  i^  neceflary  for  her  to  comply  with  thofe  regula- 

j[  doos 
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tions  which  are  laid  down  in  order  to  diftifiguifli  her  18 10. 

country;  and  for  want  of  fuch  compliance  {he  is  liable 
to  be  detained  or  confifcated.  Rich  v.  Parhr,  7  T.  R*70$» 
Barzillmi  v.  Lrwii,  1  Part^  (6  ed,)  469.  And  the  fen- 
tence  of  condemnation  is  decifive  evidence  againft  hef 
neutraUty.  Sahucci  v.  Wwdmafs^  2  Parkj  471.  BQltm 
V.  GlaJfime,  5  Eqft^  155.  and  ante,  %.  85.  The  fabricated 
papers  found  on  boards  the  falfe  journal  from  Guadmm 
ieup^i  the  fiditious  account  of  her  voyage  from  Bergen^ 
all  of  which  are  mentioned  in  the  fentence,  decifively  dif« 
proved  her  neutral  chara£ler.  It  never  veas  before  fug-i^ 
gefted  that  fimulated  papers  might  be  carried  without  a 
licence.  By  the  marine  law  of  Europe,  the  circumftance 
of  having  fiditious  papers  on  board  is  a  lawful  ground, 
at  lead  of  detention,  if  not  of  confifcation*  Cafe  of  the 
Welnmarty  |  Robinforu  122.  Cafe  of  the  Joanna  Tholen^ 
6  Rai.  72.  Man,  6  Rot.  79.  Another  groundj  on 
which  the  Defendant  might  fafely  rely  in  this  cafe,  is  the 
fpoliation  of  papers,  which  has  always  been  held  a  ground 
of  detention.  Rifing  Sun^  2  RoL  109.1  where  Sir  W^ 
Scott  lays  it  down  as  a  general  rule,  that  as  far  as  freight 
is  concerned,  the  owners  were  legally  bound  by  tho 
mifcondu<^  of  the  mafter,  by  the  fpoliation  of  papers* 
It  i^  not  within  the  province  of  the  jury  to  find  that . 
fimulated  papers  are  indifpenfable  to  this  voyage:  at 
leaft  their  verdi£l:  cannot  alter  the  marine  law  of  Europe^ 
If  they  are  indifpenfable,  yet  they  ought  not  to  be  taken 
on  board,  in  contravention  of  that  law^  without  permifv 
gon.  The  aflured  were  guilty  of  a  culpable  conceal* 
ment  in  not  difclofixig  to  the  underwriters  that  it  would 
appear  upon  examination  of  the  (hip's  paiTport  that  (he 
had  come  to  England  with  naval  ftoreSf  if  that  were 
really  a  ground  of  condemnation}  but  in  truth  there 
was  no  reafon  why  the  mafter  ihould  not  produce  thefe 
papers  \  the  carrying  goods  contraband  of  war^  is^  by 
the  law  of  nati^nSi  only  a  ground  of  condemnation,  if 

U  4  the 
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if  10.  the  veflel  be  taken,  while  they  are  on  board.    [ZpAW- 

rente  J.  cc.  But  do^s  not  the  Berlin  decree  confifcate 
aU  Chips  whatever  coming  from  London  ?]  Yes,  but  it 
is  not  in  evidence  that  that  law,  made  by  the  ufurper  of 
France,  has  ever  been  adopted  by  any  other  nation ;  and 
what  is  the  received  law  of  a  foreign  nation  is  a  fad  to 
be  proved  by  evidence.  The  Berlin  decree  does  not 
make  the  law  of  nations :  it  never  was  obligatory  on, 
or  adopted  by,  the  Danes,  Swedes,  or  Ruffians :  nor  was 
it  the  ground  of  this  fentence  of  condemnation,  which  is 
very  full  and  elaborate,  and  proceeds  to  condemn  the  veflel 
on  principles^ of  general  marine  law  only;  the  proof  i$, 
that  although  it  four  feveral  times  mentions  her  coming 
from  London,  which  under  the  Berlin  decree  would  alone 
be  fatal,  it  contains  not  a  hint  that  {he  was  liable  to  con- 
demnation upon  that  account.  \_Heaih  J.  acc.3  It  was 
clear  that  the  mafter  did  not  believe  the  Berlin  decree  to 
be  received  in  Denmark,  by  his  confef&oa  of  qpmmg 
from  London.  ^Lawrence  J*  It  is  not  your  point  to 
difprove  that  thefe  nations  have  adopted  the  Berlin  de- 
cree, but  that  which  you  have  to  combat  is  the  argument 
that  the  veflel  being  liable  to  capture  and  condemnation 
by  the  French,  under  the  Berlin  decree,  it  was  ziecefiary 
for  her  to  be  fo  documented  as  to  avoid  that  danger.] 
If  indeed  the  danger  of  French  capture  were  the  princi- 
pal rifle  in  this  voyage,  there  might  be  more  colour  for 
the  argument ;  but  looking  at  the  contraft  between  the 
parties,  the  nature  of  the  voyage,  and  the  circumftances 
of  the  cafe,  it  is  evident  that  Dani/b  capture  in  the  Baltic 
was  the  peril  principally  to  be  apprehended ;  and  who 
can  fay  that  if  this  veflel  had  been  fairly  documented  as 
a  neutral,  flie  would  have  been  condemned  in  tliis  cafe- 
Neither  the  praftice  of  any  man,  or  of  any  defcription 
of  men,  nor  any  change  of  circumftances,  can  alter  the 
general  law.  iMansfieldC.h  In  the  cafe  o{  Daviex 
^.  Powell,  miles  j^6.,  which  was  trefpafs  for  diftreining 

deer. 
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deer.  Lord  C.  J.  Willei  fays,  "The  argument  ab  in-  1810. 

^/ttato^  though  generally  a  very  good  one,  does  not  hold 
in  the  prefent  cafe.  When  the  nature  of  things  changes, 
the  rules  of  law  muft  change  too.  When  it  was  holden 
that  deer  were  not  diftreinable,  it  was,  becaufe  they 
were  kept  principally  for  pleafure,  and  not  for  profit, 
and  were  not  fold  and  turned  into  money,  as  they  are 
now.  But  now  they  are  become  as  much  a  fort  of  hufr 
bandry,  as  horfes,  cows,  fheep,  or  any  other  cattle. 
Whenever  they  are  fo,  and  it  is  univerfally  known,  it 
would  be  ridiculous  to  fay,  that  when  they  are  kept 
merely  for  profit,  they  are  not  diftresnable  as  other 
cattle,  though  it  has  been  holden  that  they  were  not  fo, 
when  they  were  kept  only  for  pleafure."]  There  is  na 
power  in  this  country  which  can  alter  the  marine  bw, 
except  that  the  legiflature  may  do  it  fo  far  as  regards 
our  own  praftice.  A  foreign  ordinance  does  not  con- 
ftititfe  a  part  of  the  law  of  nations.  Mayne  ▼.  Walter^ 
2  Parkf  (6  edJ)  474.  A  French  ordinance  prohibited 
Dutch  (hips  from  carrying  a  fupercargo  belonging  to  any 
nation  at  enmity  with  France^  and  the  yeflel  was  con- 
demned becaufe  fhe  had  on  board  an  Englijb  fupercargo. 
Our  courts  at  once  flirunk  from  the  id^a  of  recognizing 
this  ordinance  as  part  of  the  law  of  nations,  and  faid  it 
was  an  arbitrary  and  oppreflive  regulation. .  Pollard  v. 
Bell^  8  Term  Rep.  434.  confirmed  the  fame  doflrine. 

Cur,  mdv*  vult. 

Mansfield  C.  J.  on  this  day  delivered,  the  opinion  of 
the  Court.  The  queftion  is,  whether  the  Plaintiff  is  entitled 
to  recover,  or  not ;  if  not,  a  nonfuit  is  to  be  entered. 
This  is  an  infurance  on  a  voyage  to  Riga  ;  in  the  policy 
there  is  no  provifion  permitting  the  infured  to  ufe  emu- 
lated papers,  on  which  there  has  been  a  great  deal  of 
argument,  but  which,  in  the  judgment  I  am  going  to 
give,  one  may  almoft  leave  out  of  the  cafe  i  and  on  th^ 

evidence^ 
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evidence^  I  think  it  waa  quite  improper  for  me  to  dk 
the  jury  what  I  did^  refpeding  the  neceffity  of  fimulate^ 
papers.  At  the  fame  time»  I  give  no  opinioh  on  what 
might  be  the  cafe,  if  the  fame  point  was  to  arife  oa  pro- 
per  evidences  but  there  muft  be  pretty  ftrong  evi- 
dence of  the  neceffity  of  fimulated  papers,  to  induce  the 
Court  to  give  fandioa  to  them.  But  the  queftion  I 
alked  was  aifo  improper,  becaufe  it  was,  as  to  what  is 
now  neceflary ;  the  jury  took  it  for  granted  that  the  Ber^ 
Jin  decree  was  adopted  in  Denmark^  but  on  looking  at 
the  fentence,  it  is  perfe£lly  clear  that  the  Court  in  Deit" 
mark  did  not  proceed  on  the  Berlin  decree,  otherwife  it 
would  have  inftantly  pronounced  a  fentence  of  con* 
demnation  on  the  firft  line  of  it*,  namely,  that  the 
{hip  came  from  London ;  that  alone  would  have  been 
fttfficient.  It  is  ftated  on  the  face  of  the  fentence,  that  the 
want  of  the  fea-paffport  was  a  ground  of  condemnation,  and 
that  the  Court  had  no  convenient,  (meaning  no  fufficient) 
reafon,  to  depart  from  this  feverity,  the  circumftances  in 
concrete  being  all  againft  the  captain.  For  the  reafon 
I  have  mentioned,  it  is  manifeft  that  the  Berlin  decree 
could  not  fubfift  in  Denmark^  and  that  being  fo,  the 
(hip  is  in  the  common  ftate  of  an  American  (hip,  which 
therefore  ought  to  be  documented  as  a  neutral  (hip: 
it  is  quite  ridiculous  to  talk  of  this  (Iiip  being  an  Ame^ 
rican^  if  (he  is  not  to  be  documented  as  an  Ameriean 
(hip.  We  are  of  opinion  therefore  that  the  Rule  muft 
be  abf9lute  for  a 

Nonfuit« 
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Ann  IN   V.  WOODMAK.  K<w.  t6. 

THIS  was  an  adba  upon  a  policy  of  infurance>  at      ^  flup  m  fea- 
-■"         jr  «.  ,.t*  ,         .t/.  worthy,  if  ihe  it 

and  from  Sunnam  to  London.      Upon  the  tnal  of  fuffidently  fui^ 

the  caufe  at  GuiUbaJl,  at  the  fittings  after  Trinity  term  niihed  for  the  fer- 

18 10,  before  Mamfield  C.  J.,  it  appeared,  that  the  veffel  Jfo^^thl^e^ 

aiTiTed  at  Surinam^   and  lay  there  a  confiderable  time  time  engaged* 

before  fhe  failed,  during  which  Ihe  *took  in  a  cargo  of      Therefore,  a 

ihip  much  out  rf 
goods,  of  the  value  of  6000/.     She  failed  on  the  home*  repair  is  fea  worthy 

ward  voyage  on  the  ift  of  Augu/i  1808,   but  before  (he  In  harbour,  and  is 

got  down  to  £raam*s  point,  at  the  mouth  of  the  Suri-  ^  ^^^  «°j »» 

nam  river,  {he  grounded  and  was  loft.     The  defence  fet      And  as  a  full 

up  by  the  underwriters,  was,  that  the  veffel  was  not  co»pl«°«ntof 

'  men  is  not  necel« 

feaworthy  ;  it  was  proved  that  the  veffel  broke  ground  dry  in  harbour, 

without  a  fufficient  complement  of  men  for  the  voyage,  ^  ^^^  ^^  ^**^ 

1    t        rt  «     1  «•»!••/«•«  •         to  be  feaworthy 

and  that  ihe  was  leaky;  the  Flamttff  endeavoured  to  forwantofacrew 

ihew,  that  the  damage  had  been  occafioned  by  acciden-  till  fhe  fails  on  the 

tally  ftriking  on  an  anchor  in  the  Surinam  river;  but  ^7*8*  ^^""^^^^ * 

fome  witneffes  proved  that  the  (hip's  timbers  were  rot-      If  a  (hip,  fea- 

tcn,  whereupon  Be/l  Serjt.,  for  the  Plaintiff,  faid,  he  "^"^^^  ^*!^ 

would  admit  that  fhe  was  not  feaworthy,  and  would  being  rendered 

take  his  verdift  only  for  a  return  of  the  premium,  and  feaworthy  for  the 

accordingly,    without  the    cafe  being  fummed  up   to  I^^^Lgf^d 

the  jury,  a  verdi^l  paffed  generally  for  the  Defendant,  from,"  there  caa 

upon  the  counts  on  the  policy,  without  the  jury  fpe-  ^  "°  «tum  of 

cially  finding  what  was  the  defe£l  which  rendered  the 

veilel  unfit  for  the  voyage. 


premium. 


Shepherd  Serjt.  in  this  term  obtained  a  rule  nift  to  fet 
aGde  the  verdi£l  and  enter  a  nonfuit,  upon  the  ground 
that  the  policy  being  "  at  and  from  Surinam^  the  (hip 
was  covered  by  the  policy  whUe  ihe  was  tbercj  for  that 

tht 
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the  (hipi  though  very  defe£live  in  point  of  repair^  or 
though  deftitute  of  hands,  was  fufficiently  feaworthy  to 
lie  alongfide  of  a  quay  in  a  riveri  and  that  if  (he  were 
feaworthy  for  the  place  and  fenrice  in  which  ihe  was  then 
engaged,  the  policy  attached  on  her  wliile  (lie  was  in 
that  port,  and  the  rifk  having  once  commenced,  this  was 
not  a  cafe  in  which  the  premium  could  be  apportioned, 
but  that  the  benefit  of  the  policy  became  forfeited  fo 
foon  as  the  fhip  proceeded  on  a  fervice  for  which  flie  had 
not  been  previoufly  rendered  feaworthy,  and  the  pre- 
mium remained  entire  to  the  Defendant. 

Bejt  and  Vaughan  Scrjts.  now  (hewed  caufe.     If  tbe 
PlaintiflF  meant  to  put  his  cafe  upon  the  deficiency  of 
men  only,  he  (hould  have  diftinAIy  put  it  fo  to  the  jury; 
but  after  they  have  found  a  general  vejdifl,  the  Plaintiff 
cannot  feparate  the  fac^s,  and  fay  the  ihip  was  feaworthy 
«  at"  Surinam^    but   not   feaworthy   «  from"    tbence. 
The  complement  of  men  might  be  fufEcient  at  the  port, 
although  it  was  not  fufficient  to  fail  from  thence,  but  if 
the  fabric  of  the  fhip  was  not  feaworthy  iot  the  voyage, 
it    was  not  feaworthy  <*  at**  Surinam^  for  it  was  not 
repaired  there,     [^Lawrence  L     Suppofe  the  veflel  had 
been  burnt  in  the  liarbour  at  Surinanif  would  not  the 
Plaintiff  have  been  entitled  to  recover  as  for  a  total  lofs  ? 
It  is  not  neceifary  that  at  the  time  of  the  contradl  the  vet 
fel  (hould  be  feaworthy  for  the  voyage  :  fup(^ofe  a  (hip 
repairing  is  burnt,  would  (he  not  be  on  the  policy  under 
the  word  «  at"  ?     The  condition  that  (he  (hall  be  fea- 
worthy  for  the  voyage  does  not  attach  till  her  failing.] 
The  jury  having  generally  found  that   the  fliip  is  not 
feaworthy,  the  Plaintiff  is  entitled  to  a  return  of  premium^ 
The  judgment  of  Lawrence  J.  in  the  cafe  of  Ctri/lu  v. 
Secretaftf  8  7.  iZ.  198.  is  (Irong  to  this  effe£l.      As  to 
the  defe*(ft  of  feamen,  at  the  very  time  of  the  lofs,  the 
captain  was  on  (hore  endeavouring  to  get  more  feamen, 
9i)d  the  vefTel  h^d  not  proceeded  on  her. voyage  to  the 

point 
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point  where  it  became  neceflary  to  take  on  board  the 
full  complement.  [^Mansfield  C.  J.  denied  that  there 
was  any  evidence  given  of  an  intention  to  take  on 
board  more  feamen.] 

Shepherd  znA.  Pectwell  Serjts.,  in  fupport  of  the  rule> 
infifted  that  the  jury  were  clearly  fatisfied  of  the  defici 
ency  in  the  complement  of  men,  and  that  their  verdiA 
proceeded  upon  that  ground.  Tliat  defeft  did  not 
arife  till  ihe  left  the  port^  and  unlefs  it  had  appeared, 
that  the  yefTel  was  fo  rotten  that  (he  was  unfit  to  lie  in 
harbour,  the  policy  had  attached  long  before  the  defi- 
ciency of  men  arofe,  and  there  could  be  no  return  of 
premium.  The  fliip,  although  in  want  of  repairs,  was, 
without  receiving  any  repagrs,  proteded  by  the  policy 
whilft  in  the  port. 

Mansfield  C.  J.  This  is  a  queftion  in  hSt  about  the 
cofts,  but  there  was  very  little  difcuflion  at  the  trial  on 
the  latter  points.  The  queftion  is,  whether  on  an  infu« 
ranee  at  and  from  Surinam,  the  fads  of  this  cafe  en- 
title the  Plaintiff  to  a  return  of  premium.  Now  if  the 
ihip  (ailed  without  a  fufficient  number  of  men,  certainly 
they  do  not.  This  cafe  never  went  to  the  jury,  but  I 
believe  they  were  perfe&Iy  clear  on  both  grounds  \  as 
to  the  number  of  men,  they  certainly  were.  But  with 
refpe£l  to  the  other  point,  here  is  the  (hip  kept  a  month 
at  Surinam^  in  loading,  and  to  all  appearance,  in  the 
judgment  of  mankind,  certainly  feawo'rthy,  and  if  (he 
had  been  funk  or  burnt  there,  the  underwriters  could 
have  made  no  defence.  And  it  would  be  very  (Irange 
if  this  PlaintifF  can  fay,  on  its  being  proved  that  the  (hip 
was  not  feaworthy  when  (he  finally  failed,  that  there- 
fore the  feaworthinefs  (hall  be  carried  back  to  the  time  of 
her  arrival  at  Surinam. 

Rule  abfolute  for  a  Nonfuit. 
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No^i6.  Blaorave,    Demandant;    Owen,    Tenant; 

Blagrave  and  Others,  Vouchees. 

The  warrant  of  C^ ELLON  Serjt.  moved  that  a  recovery  might  paf$ 
attorney  to  fuff«- a  ^3  ^f  ^^  ^^^^^  rj^^  W2iTTznt  of  attorney  acknow- 
recovery  of  lands     ,    ,      ,    ,  -    ,  ^ 

in  a  county  pala-    ledged  by  one  of  the  vouchees,  was  taken  before  two 

line,  cannot  be  commiilioners,  one  of  whom  was  defcribed  in  the  at 
attorney  of  the  fidavit  as  an  attorney  of  His  Majefty's  Court  of  Great 
PalatinateCourtof  Seflions  at  Chffler :  the  other  was  an  attorney  of  one  of 
Great  SeQons.  jjjg  M^jefty's  courts  at  Wejimlnjter.  Tlie  rule  of  court, 
Mich.  39  G.  3.  requires  that  no  fine  or  recovery  fiiaB 
pafs,  unlefs  the  taking  of  the  warrants  of  attorney  flial 
be  before  a  Judge  or  Serjeant,  or  unlefs  an  affidavit  be 
made  and  filed,  dating  that  the  coitimiffioners  taking 
the  fame,  are  either  barrifters  of  five  years  {landing,  or 
iblicitors,  or  attorneys,  of  fome  of  the  courts  of  We^- 
mlnfter-Hally  the  Judges  of  the  Court  of  Seffion  or 
Exchequer,  or  Advocates,  or  Clerks  to  the  Signet,  of  five 
years  {landing,  in  Scot/anii  But  this  rule,  he  faid,  ap- 
plied only  to  recoveries  fuffered  of  lands  in  En^and; 
and  the  premifes  in  the  prefent  cafe  were  in  the  eoaaty 
palatine  of  Chefter^  which,  he  argued,  was  not  within 
the  reafdn  of  the  rule,  and  was  not,  for  diis  purpofe, 
quMft  England.  The  Court  were  unanimous  that  Chejfer 
was  in  England^  and  refufed  cither  to  let  the  recoverf 
pafa  as  of  this  term,  or  to  let  the  tenant's  appearance  be 
recorded  as  of  this  term,  dc  bene  effe^  which  he  next 
prayed  for. 
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HaDDOW  v.  Pa&RT.  ATMb  46. 

THIS  was  an  a&ion  upon  a  policy  of  infurance  ef-      A  bDl  of  lading, 
fefted  by  the  PlaintifFs,  therein  declared  to  be  agents,  ^V^  ^7  *  »*i^ 
«  upon  fpecie  or  bullion,  by  any  one  or  more  of  His  ^ectM^forgo^ 
Majefty's  ihips,  loft  or  not  loft,  at  and  from  Jamaica  to  to  be  delivered  to 
England,     the  intereft  was  averred   to  be  in  James  ^^^  ^  }^ 
Auchie  and  Co.    Upon  the  trial  of  this  caufe,  at  the  freight,  is  admif- 
£ttmgs  after  the  laft  Trinity  term,  at  GuUSall,  before  Able  as  evidence 
MoMJlfU  C.  J.,  a  bill  of  lading  was  offered  in  evidence,  ^^ving  an  m!^ 
figned  by  Lieutenant  Lawrence^  the  commanding  officer  able  intereft  in  the 
of  His  Majcfty's  fchooner  the  Rook^  of  eight  guns  and  ^^j  Per  Xa«;- 
ttrenty-five  men,  accompanied  with  proof  of  his  death      But  if  the  maf- 
and  hand-writing.     In  the  margin  was  written.  Bill  of  ^^  guazdt  his  ac- 
lading  for  ia,oo^  dollars,  dated  lath  Augnft  i8o8,  under  ^ffi^^^^*^^- 
which  were  copied  the  marks  of  th^  feveral  chefts,  and  tents  unknown/' 
their  numbers  and  contents,  defcribing  them  as  contain-  ^J^  ^^  ^T\f^ 
iog  z,ooo  dollars  each.     The  body  of  the  bill  of  lading  ^i^  the  receipt  of 
exprefled  to  be   "  (hipped   in  good  order  by  DJlary  ^7  9oo6m  in  par- 
Jucbie  and  Co.,  in  and  upon  the  good  fchooner  called  i^ding'alone t^n^ 
the  Raoif  fix  boxes,   containing   12,000  dollars,  being  evidence,  either  of 

marked  and  numbered  as  in  the  margin,  to  be  delivered  ^*  quantity  of 

the  goods,  or  of 
at  London^  (the  vlGl  of  God,  the  King's  enemies,  fire  and  property  in  the 

all  and  every  other  the  dangers  of  the  feas,  rivers,  and  confignce. 
navigation,  of  whatever  nature  and  kind  excepted,)  unto     /x  ^^  J 27 
MeOrs.  Jamts  Auchii  and  Co.,  or  to  their  aOigns,  they  ^      ^ ' 

paying  freight.  In  witnefs  whereof  the  mafter  or 
purfer  of  the  (aid  fchooner  had  affirmed  to  four  bills  of 
lading  o£  like  tenor.  This  inftrument  was  figned, 
'<  contents  unknown,  Jamn  Lanjurtnu^  JLieutenant.^ 
The  R$$k  was  taken  on  the  homeward  paflage  by  a  very 
fuperior  force,  after  a  moft  gallant  refiftance,  in  which 
Lieutenant  Lcmrenu^  and  four-fifths  of  his  crew  were  . 
flain,  and  the  furvivoss  taken  prifooers*  ThePlaintiffii  pro- 
duced 


304  CASES  IN  MICHAELMAS  TERM 

1810.  duced  no  other  proof  of  the  contents  of  the  che(lS| 

'„    '  nor  of  intereft  in  James  Auchle  and  Co.  than  this  bill 

^^  of  lading.     At  the  trial  no  attention  was  paid  to  the 

Parry.         proteft  of  the  mafter,  figned  at  the  bottom,  "  contents 

unknown  ;'*  but  upon  the  whole  eiFc£l  of  the  inftni- 

ment  it  was  contended  that  it  was  no  proof  that  the 

property  was  put  on  board,  or  that  it  belonged  to  Janus 

Auchie :  and  the  Chief  Juftice  being  of  that  opinioni 

reje£ied  the  evidence,  and  dire&ed  a  Nonfuit. 

Shepherd  StT]t.  in  this  term  obtained  a  rule  nl/iitft 
a  new  trial,  upon  the  ground  that  this  evidence  ought 
to  have  been  received,  it  being  fimilar  to  the  entries  of 
bailiffs  in  their  accounts,  and  other  entries  whereby 
perfons  charge  themfelves,  which  are  admitted  as  eri* 
dence  of  the  fa£ts  which  they  ftate.  The  deceafed  muft 
be  confidered  as  a  fteward  for  his  owners.  {^Mans- 
field  C.].  thought  that  the  cajTe  of  entries  made  by  a 
dead  vicar  or  reftor,  which  the  Court  of  Exchequer 
had  long  been  in  the  habit  of  receiving,  as  evidence  in 
favour  of  his  fucceflbr,  might  be  analogous.] 

Lens  and  Vaughan  Scrjts.  on  a  former  day  in  this 
term  (hewed  caufe.  They  diftinguifhed  this  from  the 
cafe  of  a  bailiff  charging  himfelf.  They  did  not  objeft 
to  the  bill  of  lading  being  received  as  evidence  that  the 
goods  were  put  on  board  the  veffel,  but  they  objefted 
to  the  ulterior  ufe  intended  to  be  made  of  it,  as  decla- 
ratory of  the  perfons  in  whom  the  property  was  veftcd. 
But  even  admitting  that  any  declaration  made  between 
the  confignor  and  the  mailer  would  be  evidence,  this 
paper  docs  not  contain  any  declaration  in  whom  the 
property  is,  for  it  is  merely  an  undertaldng  to  deliver  to 
James  Auehie  and  Co.,  or  their  afligns,  fo  that  whether 
the  dollars  belong  to  James  Auchie  and  Co.,  or  to  Dd^ 
lau  Auchie  and  Co.  or  to  any  other,  does  not  by  thts 

paper 
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paper  appear.     It  is  only  eridence  that  the  deceafed  i8io. 

mailer  undertook  to  render  an  account  to  Jafnes  Auchit 

and  Co.     The  entry  of  a  bailiff  is  only  evidence  of  the 

precife  £i£l  that  the  tenant  does  pay  rent  fbr  diat  land, 

it  proTes   nothing  further.    That  too   is  an   excepted 

cafe,  and  no  analogy  can  be  drawn  from  excepted  cafes, 

it  would  only  be   extending  the  exception.     [^Heatb  J. 

*  Does  not  the  mailer  charge  hxmfelf  in  this  cafe  with 

the  receipt  of  the  dollars  ?J    Yes,  but  the  paper  only. 

prores  that  he  received  them  from  Dollar  Auchii  to  be 

delivered  to  James  Ancbie ;  it  does  not  pro^e  in  iR^ich* 

of  the  two  the  property  is  vefted.     J^Lanvrence  J.     You' 

admit  that  in  an  a£lion  againft  third  perfons,  this  bill  of 

lading  would  have  been  evidence  of  the  receipt  of  the 

dollars  by  the  mailer:   would  it  not  then  have  been 

equally  evidence  of  property  in  the    confignee  in  an  , 

a£lion  of  trover  for  them  againft  a  third  perfon,  and 

not  againft  the  captain  only  ?    Could  James  Aachie  (to 

whom,  or  whofe  affigns,  the  matter  undertakes  to  deliver 

the  dollars,)  affign  them,  if  he  had  no  property  in  them.} 

The  authorities  were  very  much  confidered  in  the  late 

cafe  of  Higbam  v.  Ridgewajj  10  Eqfi^  109.   But  it  is  not 

fufficient  fbr  the  purpofe  of  the  ptefent  a^on,  that  this^ 

wooid  be  evidence  to  enable  James  Auchie  to  recover  in 

trover :  in  the   cafes  of    Camden  v.  Anderfon^    5   Term 

Rep.  7f  2,  and  Lucena  v.  Crawford^  3  Bof,  iff  Pull.  75. 

it  was  held  that  a  perfon  muft  have  either  the   legal  or 

the  equitable  title  to  goods,  to  enable  him  to  fupport  a 

pt>Iicy  of  infurance,  fo  that  this  paper  may  be  evidence 

of    a  lefe  than  art   infurable  intereft  in  James  Auchie. 

\Cbambre  J.     I  fee  in  the  margin,  the  words  «  contents 

unknown ;''  it  feems  Aat  the  lieutenant  who  figned  this^ 

nvould  not  charge  himfelf  with  any  thing,  and  would 

not    be   accoimtable.       Mansfield  C.  J.    Thofe  words 

were  not  read  or  noticed  at  the  trial.     If  the  mafter 

Vol.  m.  X  qualifies 
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pAlOtT. 


qualifies  his  acknowledgment  by  the  woxds  contents 
unknown,  he  acknowledges  nodiing.] 

SbipierJ  and  Be/l  Serjts*,  contii.  The  principle  on 
which  the  admiffions  of  perfons  againft  tUemfelves  are 
evidence,  is  not  confined  to  written  entries.  Proof  of  s 
declaration  made  by  a  man  now  dead,  or  proof  of  s 
written  entry  nuule  by  him,  are  alike  tantamount  to  his 
being,  if  alive,  called  into  the  witnefs  box,  and  faying,  I 
received  thefe  boxes  of  dollars,  contents  as  per  margin, 
and  I  received  them  for  the  ufe  of  James  Aucbie.  In 
the  cafe  of  Mac  Andrevf  v.  Bell^  i  Efp.  373.,  Lord 
Kenyan  held  that  the  admiflion  of  the  mailer  of  a  Teftl 
put  into  the  witnefs  box  of  his  fignature  to  a  bill  of  lad- 
ing configned  to  the  Plaintiff,  was  proof  of  intereft  in 
the  Plainti£F  upon  a  policy  of  aflurance.  The  cafe  of 
a  fteward  is  only  exempli  gratia^  but  entries  are  often 
evidence  not  only  againft,  but  for  the  maker.  In  the 
ordinary  cafe  of  a  bond,  more  than  twenty  years  old, 
the  obligor  charges  himfelf,  by  indorfement,  with  re- 
ceipt of  the  intereft,  but  this  is  fo  ftrongly  evidence  for 
himfelf,  that  it  will,  at  a  fubfequent  period,  xebut  the 
prefumption  of  payment,  becaufe  the  Plaintiff  is  in  the 
like  cafe  as  a  dead  man,  and  cannot  be  called  as  a 
witnefs. 

Cwr»  adv.  vult* 


On  this  day  the  Court  declared  that  the  words,  <«  con- 
tents unknown,"  rendered  the  bill  of  lading  no  declara- 
tion of  what  the*  chefts  of  dollars  contained :  it  was 
therefore  no  evidence  at  all,  and  they 

Difcharged  tlie  Rule. 
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Wilson  t;.  Sbrrbs.  Nov.  26.^ 

TLfARSHALL  Serjt.   having   obtained    a  rule  ntfi     If  a  Plaintiff 

to  difcharge  the  Defendant,  who  was  a  married  knowingly  airdb 

a  maRied  wonuui# 
woman,  out  of  cuftody,  the  Court  will 

makthimpay 
Beft  Serjt.  fhewed  caufe,  upon  an  affidavit  that  Ihe  *^  f«^  ^^ 
concraded  for  the  purchafe  of  furniture,  (for  the  price  ^^^m. 
of  which  this  u£Hon  was  brought,)  as  a  fingle  woman ; 
and  that  when  (he  difclofed  that  (he  was  married,  ihe  alfo 
ftated  that  (he  was  feparated  from  her  hulbandp  and  had 
eftates  fettled  to  her  own  feparate  ufe,  and  was  an^ 
fwerable  for  payment  of  her  own  debts,  and  a&ually 
gave  a  bill  pf  exchange  for  the  amount  of  the  debty 
which  was  diflionoured* 

MarfiMly  in  fupport  of  his  rule.  The  Flamtiff 
knew  ihe  was  married  when  he  arretted  her. 

The  CoKft  held  that  as  he  knew  flie  was  married,  the 
taking  a  bill  of  exchange,  and  the  arreft,  were  very 
wrong,  and  therefore  made  the 

*  Rule  Abiblute  with  Cofts. 


GiBBS  v.  Mbrrill.  MV.S7: 

'THE  Plaintiff  declared  on  a  bill  of  exchange,  drawn      In  ajkmpjt  a 
by  himfelf,  and  direfted  ««  to  the  Defendant,  by  g^  J^^JJ^^ 
and  under  the  firm  and  defcription  of  Meffrs.  Mtrrill  ^jt  made  the  pn>- 

maS^  jointly  with 
anothery  is  iupported  by  evidence  that  the  promife  wai  nude  by  the  Defendant  jointly 
irjtli  an  infaiit* 

It  is  for  the  Plaintiff  to  plead  and  prove  that  the  in^has  avoided  hit  pronufii^  if 
1^  would  reduce  the  joint  contraA  to  a  fole  contra^ 

X  a        .  and 
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and  Le  Blondy  Ltrnd^n^^  which  bill  the  Defendant  after* 
wards  accepted.  The  Defendant  pleaded  in  abatement, 
that  the  fuppofed  promife,  if  any  fuch  was  made,  was 
made  by  the  Defendant  and  one  RvbertLe  Blend^  jointly, 
apd  i^ot  by  the  Defendant  folely,  whicK  /J.  Le  Bltmd 
was  ftill  alive.  The  Plaintiff  replied,  that  the  promife 
was  made  by  the  Defendant  folely,  and  not  by  the  De- 
fendant and  Robert  Le  Blond  jointly,  whereon  the  De- 
fendant joined  iffue.  Upon  th/^  trial  of  this  ifiue, 
at  Guildhall^  2X  the  fitting?  after  Trwity  term,  i8io> 
befor?  Mansfield  C.  J-,  it  was  proved  that  28.  Le  Blond 
was  party  to.  the  Uilli  but  that,  he  was  an  infaat:  the 
b^l  was  accepied  for  the  price  of  goods  fol4.  by  the 
FJUintiff  to.  the  Defendant  ai^d  L^B^d,  who  were. 
paitners  in  trade.  LeBlon4%  b$ing.  calledi;  furpved  that 
1^  had  nev^  refcin4ed  the  co^^tia^l^,  The  jury  found  a 
Yerdia  for  the  Plaintiff. 

Shepherd  Serjt.  in.  this  term  obtained  a  rule  fnfi-  far  a 
new  trial,  npon  the  ground^  that  Rij^  Le  Biomd  did 
promife,  although  his  promife  was  voidable,  and  that 
it  was  proved  that  he  had  not  avoided  his  piomife. 

Lens  Serjt.  on  a  fubfequent  day  {hewed  caufe.  Uni 
is  not  a  mere  ifliie  on  the  fad  whether  this  bill  were 
figned  by  the  Defendant  only,  or  by  the  Defendant  and 
Robert  Le  Bhnd  jointly^  ^riiieh  can  be  decided  by  look* 
ing  at  the  face  of  the  bill  \  if  this  be  not  in  law  the 
contrail  of  the  infant,  it  nu^y  be  glead^4  ^ts  the  contxad 
of  die  adult  party  alone.  It  is  not  the  lefs  the  contraft 
of  the  Defendant  alone,  becaufe  another  periba  has 
joined  in  it,  whont  the  law  will  not  permic  to  contsad : 
wben.the  f^Bt  of  iafi^icy  Is  eftabUflied^  the  iafaat 
ceafes  to  be  a .  joint-contr^ftor ; .  the .  iffue  therefore  is 
rightly  drawn,  and  proved  according  to  its  Icgal/effed, 
^£J^M^6•fCbdnMerY^Par^$^9aAD(N9kii^  bana^on. 
7  «f 
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^  ^^*^it  agamft  two,  upon  die  general  iflae  pleaded,  tSio. 

the  PlaintiflF  entered  a  mlU  profiqui  agamft   one,   who       ^bms 
was  an  infant ;  and  at  the  trial,  Lord  Kenym  C.  J.  held,  v. 

that  having  declared  upon  a  joint-contra^,  he  could  not  Mkrrh*. 
recover  againft  one  Defendant  only,  when  it  was  dif- 
clofed  that  the  other  was  an  infant.  Jaffray  v.  FreHairn^ 
Wiijhny  isf  Black.  5  EJp,  47.  Affmnpfit  on  a  promife 
to  carry  the  Defendant  fafely ;  Black  pleaded  infancy, 
on  which  the  PlaintiflF  entered  a  nolle  projequi  as  to  her.  ' 
The  other  Defendants  pleaded,  that  they,  together  with 
Ae  Defendant  Blacky  did  not  undertake.  Upon  the 
trial.  Lord  ElUnbortugh  C.  J.,  on  the  authority  of 
Chandlery*  Paries^  nonfuited  the  PlaintifF.  TruethanY, 
Hur/l,  I  T.  Rl  40.,  held  that  an  a£lion  on  an  account 
ftated,  does  not  lie  againft  an  infant.  {Heath  J.  In 
Carth,  160.,  Williams  v.  Harrifon^  it  was  held  that  it 
was  a  good  plen  in  bar  to  an  a£lion  upon  a  bill  of  ex- 
change, though  drawn  by  a  trader,  that  he  was  an  in- 
fcmt.  Lawrence  J.  In  Trueman  v.  Hurft^  the  Court 
only  held  that  the  infant  fhould  not  be  bound  by  the 
admiffion  he  had  made  during  infancy,  diat  the  note 
was  given  for  neceflTaries.]  The  judgment  proceeds  on 
the  form  of  the  count,  that  a  Plaintiff  can  only  recover 
againft  an  infant  upon  a  count  exprefsly  framed  for 
neceflaries  found.  {^Lawrence  J.  No  count  ever  ex- 
prefsly ftates  that  the  Defendant  is  an  infant.] 
I  CampL  552.,  William/on  v.  tTattSf  itofancy  being 
pleaded  to  an  aftion  againft  the  acceptor  of  a  bill,  the 
Defendant  replied,  it  was  accepted  for  neceflaries,  and 
Mansfield  C.  J.  thought  the  a£tion  could  hot  be  main- 
tained, and  that  the  replication  ought  to  have  been 
demurred  to,  becaufe  an  infant  could  not  be  liable  as 
the  acceptor  of  a  bill.  The  argument  for  the  Defendant 
is,  that  no  third  perfon  can  eleft  for  the  infant  whether 
he  (hall  refcind  his  contrail,  and  that  he  has  not  made 
that  eledion  himfelf  j  but  that  argument  is  grounded 
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1 8 10.  on  the  erroneous  pofition^  that  a  bill  of  exchange  ^ven 

^■^^^^       by  an  infant,  is  not  void,  but  merely  voidable :  and 

V.  at  the  trial  Taylor  y.  Crokery   4  Efp.  187.,  was  cited. 

Miaanju       But  the  cafe  in  Carthnv  fliews  that  it  is  abfolutely  void. 

There  is  a  diftin^^ion  taken  between  bonds  and  (ingle 

bilk,  becaufe  the  bond  has  its  operation  by  delivery,  and 

therefore  it  ihall  take  eflPed,  unlefs  infancy  be  pleaded 

to  avoid  it*     Ruffil  v.  Lee^  i  Z.#v.  86. 

Shepherd  and  Beft  Serjts.  contra.  The  iflue  was 
proved  with  the  Defendant.  An  infant  is  capable  of 
contra£ling :  he  may  avoid  the  contraA,  but  he  alfo 
may,  when  he  becomes  of  age,  confirm  it ;  if  he  con- 
trads  for  neceflaries,  even  during  infancy,  it  is  a  com- 
plete binding  contra&  %  and  the  cafes  cited  for  die 
PlaintiflF  are  coiifonant  to  this  doArine :  the  infant  may 
bind  himfelf  for  neceflaries,  he  cannot  bind  himfelf  by 
any  new  contra£k  arifing  out  of  the  contraA  for  necef- 
faries,  as  a  bUl,  &c.:  he  may  avoid  it.  The  cafe  put,  of 
s^  bond,  is  conclufive  for  the  Plaintiff}  for  if  the  con- 
tx^Ct  of  an  infant  were  ipfofaSo  void,  he  might  give  in- 
fancy in  evidence  on  the  plea  of  non  efifaSum^  but  that 
is  never  permitted.  Every  thing  which  avoids  a  deed 
ex poftfaBo  muft  be  fpecially  pleaded:  infancy  muft  be 
^  pleaded  to  a  bond,  and  it  is  not  long  fince  the  prance 

ceafed  of  pleading  infancy  fpecially  in  anions  of  ^ 
fumpjit.  A  promife  by  an  infant  is  not  a  nullity  j  it  is 
at  all  times  a  good  conCderation  to  fuftain  a  promife 
by  another  perfon  to  the  infant.  The  promife  of  a 
feme  covert  is  not  fuch  a  confideration.  {ManS" 
field  C.}.  ace']  This  marks  the  diftindiion  between 
a  void  and  a  voidable  contrad.  Holt  v.  Clartrtcteux^ 
2  Str»  938.,  AJfumpfit  on  a  breach  of  promife  of  mar- 
riage :  the  Defendant  pleaded  that  at  the  time  of  the 
promife  tlie  Plaintiff  was  an  infant  of  fifteen  years,  to 
.  '^hich  plea  the  Plaintiff  demurred,  and  it  vrras  urged  that 

5  it 
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it  was  nudum paBum^  becaufe  the  infant  had  the  right  x8io. 

of  difagreeing  to  the  contra£l  at  full  aje,  and  therefore       ^  ^:~  ^ 
her  promife  could  be  no  confideration  for  the  Defen-  ^. 

dant'spromife:  but/feZ/CL  held  the  promife  to  be        Mbrruju 
not  Toid,  but  only  voidable  at  the  eledion  of  the  infant, 
bat  that  the  party  with  whom  an  infant  contra^^s  has 
not  this  eledion,  but  is  bound  In  all  events,  and  judg- 
ment was  given  for  the  Plaintiff  upon  the  demurrer. 
But  if  the  promife  of  an  infant  were  abfolutely  void,  it 
could  be  no  confideration  for  the  promife  of  another. 
iMaoffieUC.  J.     i  do  not  know  that:  an  obligation  in 
honour  is  a  confideration  for  a  promife,  though  the  ho- 
norary obligation  cannot  be  enforced.]    If  there  is  no- 
thing but  an  honorary  obligation  on  the  one  fide,  and  a 
legal  obligation  on  the  other,  the  honorary  obligation  is 
nothing,  and  cannot  be  enforced  :  there  muft  be  a  pro- 
mife founded  on  it :  but  there  is  in  this  cafe  the  promife 
of  the  infant,  voidable  but  not  void.    That  which  is 
void   is   nothing,   it  does    not   exift:    that   which    is 
voidable,  may  be  rendered  null  by  fome  fubfequent  a£l 
by  the  infant  himfelf  only,  but  it  is^alfo  capable  of  con- 
firmation by  him.     That  which  does  not  exift  is  not  ca- 
pable of  confirmation.    Perhaps  even  after  the  caufe  is 
decided  on  that  ground,  the  infant  may  confirm  his  pro«> 
mtie.     It  might  have  been  competent  to  the  Plaintiff  to 
Ihew  in  pleading,  if  the  cafe  had  been  fuch,  that  the 
Defendant  promifed  jointly  with  another,  who  was  an 
infant,  and  that  the  infant  had  fince  avoided  his  contrad^, 
fo  that  the  Defendant  continued  liable  alone ;  and  it  is 
important  that  it  (hould  be  fo  pleaded,  for  many  cafes 
have  happened  in  which  the  infant  has  afterwards  rati- 
fied the  contrad,  but  it  is  not  true  that  the  Defendant 
originally  promifed  alone,  \MansfieldC.}*  Shall  the  De- 
fendant, who,  if  the  other  party  to  the  bill  be  an  infant, 
has  pra£iifed  a  grofs  fraud  on  the  Plaintiff,  in  pailing  tQ 
him  SI  bill)  to  which  he  has  procured  an  infant  to  fet 

3f4  Wa 


312 


CASES  IN  MICHAELMAS  TERM 


1810. 

GiBBS 

V. 


hU  name,  be  permitted  to  take  theobjeAion  ?]  It  doA 
not  follow  tha^.  the  Defendant  is  guilty  of  a  fraud  in 
fo  doing  :  it  is  not  of  neceflity  that  he  knew  the  other 
was  an  infant ;  the  infant  may,  when  he  comes  of  age, 
ratify  the  contrail ;  but  if  he  avoids  it,  that  does  not  the 
more  prove  it  to  have  been  a  void  contract  in  the  com* 
mencemcnt.  But  at  all  events  it  is  not  competent  for  a 
ftranger  to  come  in  and  fay  that  the  contrad  made  by 
the  infant  is  void  in  law.  If  the  infant  declares  he  does 
not  chufe  to  make  the  obje£tton  of  infancy,  and  to  call  for 
the  prote£tion'  of  the  law,  anotlier  cannot  do  it  for  bim. 
Taylor  v.  Croker^  4  E/j[t.  187.  AJfum^it  againft  the  acceptor 
on  a  bill  dnwn  hyEversfieldTinAJones^  payable  to  the  draw- 
ers, and  by  them  indorfed  to  Size/anJy  and  by  him  to  the 
Plaintiff.  The  Defendant  proved  that  both  the  drawcn 
were  under  age,  and  that  they  delivered  the  bill  to  Siz/- 
land  to  be  difcounted,  who  had  mifappHed  the  money  to 
his  own  life.  Eversfcid  had  demanded  the  bill  from  the 
Plaintiff,  who  refufed  to  give  it  up.  The  Defendant  con- 
tended that  under  ihefe  circumflances  the  note  was  void, 
but  Lord  Ellenhorough  C.  J.  thought,  that  if  the  aftion 
were  a^aiiift  the  drawers,  there  might  be  weight  in  the 
objeftiofi ;  for  tliey  might  claim  from  the  Court  the  pro- 
teftion  of  their  infancy  ;  but  that  though  the  Defendant 
derived  title  under  them,  the  note  was  not  to  be  ccnfi- 
dered  as  void  in  his  hands,  b-caufe  the  infants  midit 
poflibly  make  th::nifelvcs  liable  by  a  fubfequent  confir- 
mation of  their  engagement,  after  full  age.  If  the  Piyin- 
tiff  may  not  now  declare  upon  tlie  joint  contra<!l  and 
recover,  it  would  follow  Thjt  if,  after  the  infant  came 
of  age  and  confirmed  his  contract,  the  Plaintiff  (hoiild 
ftill  fue  the  other  Defendant  only,  that  Defendant 
would  have  no  right  to  infill  that  the  joint  con- 
traftor  ought  alfo  to  be  fued  along  with  himfelf,  but 
would  be  put  to  his  feparate  adion  afterwards  for  con- 
tributipn- 

Lens 
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Ltns  replied,  upon  the  cafe  of  H^t  v.  Cltirtncieur,  i8io. 

that  the  Pbintiff  did  not  bring  that  adion  until  after 
ihe  had  attained  twenty-one  years,  and  <:onfirmed  her 
contrail ;  the  PlaintiflF  in  this  cafe,  if  he  would  have  MsRfUL&i 
the  contract  not  void,  might  have  waited  till  Le  Blond 
has  attained  twenty-one,  and  feen  whether  he  would 
confirm  this  contrail  *,  but  in  the  mean  time  he  is  en- 
titled to  fue  only  the  Defendant. 

Cur.  adv.  vultm 

Upon  this  day,  Mansfield  C.  J.  (in  the  abfence  of  the 
reporter,)  gave  judgment  {a). 

If  the  Defendant  and  Lc  Blond  had  both  been  fucd  and 
had  pleaded  non  ajfumffiu  ^^  verdi£l  muft  have  been  for 
the  Defendant,  becaufe  the  contraft  is  void  ns  againft 
one.  It  is  a  grofs  fraud  if  the  Defendant  knew  the 
other  to  be  an  infant,  but  I  am  afraid  the  cafes  are  in 
favour  of  the  Defendant,  The  PlaintiiF  has  not  taken 
the  right  courfe  to  enforce  the  bill.  I  never  could  un- 
derftand  the  rule  of  law  that  an  infant's  contracSi  was  not 
void^  but  voidable.  The  rule  tliat  he  is  liable  for  necef- 
faries,  is  plain  enough :  but  it  does  not  feem  clear,  in 
other  cafes,  in  what  manner  he  is  to  avoid  his  contra^. 
He  may  do  it,  indeed,  by  plea,  but  it  does  not  fcem 
ncceflary  that  he  fhould  do  any  previous  a£l  to  avoid  it. 
It  feemsj  however,  that  tlie  contra£^  is  not  void,  till  the 
infant  fays  that  it  is  void.  If  it  is  not  void,  on  this  plea 
in  abatement,  we  cannot  fay  that  the  contraft  was  not 
made  by  two  perfons.  Therefore  the  verdift  is  wrong. 
According  to  a  cafe  in  iVln  Ahr.p,6Zn  ^\^.  ABionsy 
Joinder^  (D.  d.)  pi.  &.,  which  cites  Bro.  Ah.  Dette  191. 
{^erperam  190)  (^),  the  Plaintiff  (hould  have  replied  that 

the 

(^)  Ex  relatione  Servienth         DEBT  on  bond  by  theAb* 

Peckwell.  ^  bot  of  D^  who  Ihews  that  the 

(h)   The  cafe  in  Br9.  Ah.     bond  was  made  to  himfelf  and  to 

jyette  1^1.  {perperam  1^0.)  is  u     J»N.f   and  that  J.  JV.  was   his 

foUowi :  commoigtt  »t  the  time,  &c. ;  and 

there- 
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the  other  joint  contrador  was  an  infant,  and  the  De- 
fendant mud  either  have  admitted  it,  or  denied  it. 

Rule  abfolute  for  new  trial 

Lens  then  obtained  a  rule  nlj!  for  liberty  to  amend  his 
replication. 


tfaerefere  it  was  held  to  be  well 
by  the  Court)  for  there  it  a  diyer- 
fity  where  a  bond  appears  to  be 
Toid,  and  where  it  does  not :  for 
where  an  infant  and  a  man  of 
fall  age  were  bound)  or  a  feme 
covert  by  a  finnge  namet  there 
the  a^on  ihall  be  brought  againft 
both,  and  they  Ihall'haye  advan- 
tage by  way  of  plea  of  the  non- 
age, coverture,  and  profefiion; 
but  where  one  of  them  is  named 
feme  covert  or  commoign  in  the 
bond,  there  it  is  otherMrife ;  for 
in  the  firft  cafe  the  infant  may  • 
admit  the  bond,  and  fo  may  the 
woman  after  the  death  of  her 
hulband,  and  the  monk  after  his 
dcraignment ;  but  where  a  man 
is  bound  to  the  Abbot  and  /.^., 
not  ftyKng  him  monk  in  the  bond, 
neveithelels  the  Abbot  alone 
(hall  have  the  a^Uon,  and  ihall 
furmiie  that  the  other  obligee 
was  his  commoign  at  the  timey 
ftc;  which  note,  for  the  judg- 
ment ;  and  if  one  be  bound  to 
two»  and  one  of  them  die*  the 
other  fliall  have  ht9  afUon  alonei 
p^  ih^lfurmife  in  his  count  that 


the  other  is  dead ;  and  if  two  are 
bound  to  one*  and  one  of  the  two 
dies*  the  obligee  (hall  have  his 
adlioQ  againft  the  othery  and  flull 
count  that  the  other  obligor  is 
dead.  Cites  **z^H.  6.  30.'*  The. 
folio  cited  feems  not  to  be  in 
pointy  and  is  probably  a  mifbke 
•for  **  Mich,  term  31 H.  6.  /A  6. 
The  prior  of  £/j  fued  out  a  writ 
againft  a  man»  and  conntedt 
by  Wangfordtt  that  the  De- 
fendant was  bound  to  himidf 
and  to  one  /.»  his  co-canout  i 
lacrift  of  the  fame  place,  in  the 
fum  contained  in  the  bond ;  and 
ihewed  beOdes,  that  theiacrift  vat 
his  co-canon,  for  that  the  bond 
was  made  to  himfelf  andfuch 
an  one,  iacrift  of  the  fame  place. 
UttUton^  for  the  Defendant^ 
pleaded  a  prelcriptxon  for  all  ths 
lacrifts  of  the  fame  place*  to  be 
in^leaded  and  to  plead:  and 
the  queftion  was*  whether  ths 
plea  were  well  pleaded  by  way 
of  prefcriprion ;  no  objection  be- 
ing made  to  the  declaration;  Zi#^ 
tUtofh  by  the  advice  of  the  Couit^ 
imparled* 
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Anonymous.  Ntn,.  %%. 

JJESTSerjU  moved  on  thl8  hftdayof  the  term,  for  a  A  motion  to  pat 
rule  njfi  to  put  off  the  trial  of  this  caufe,  for  the  ab-  2»*of  ii^/S^ 
fence  of  a  material  witnefs,  who  fix  weeks  fince  went  to  on  account  of  the 
Mcrfeii  in  Nortbumberland  s  the  notice  of.  trial  was  abfence  of  a  wit- 
given  on  the  21  ft  of  November^  ica  the  MiddUfex  fittings  niade  when  there 
after  this  term.  Notice  of  this  motion  was  given  to  the  is  not  time  to  ihew 
oppofite  party  on  the  night  of  the  a;  *•  ^^  f  S  ^ 

applying,  had  it  in 
Mansfield  C.  J.  The  intention  of  the  rule  of  prac-  his  power  to  come 
tics  isy  to  prevent  the  time  of  the  judge,  who  fits  at 
tttJipriuSi  from  being  occupied  with  difcufling  thefe  mo- 
tbns.  But  if  a  rule  nifi  is  granted  now,  caufe  muft  be 
(hewn  at  nift  priujy  which  equally  occupies  the  time  of 
the  Judge :  the  having  given  him  notice  lad  night,  is 
not  fufiicient  to  bring  him  into  court  this  morning  to 
(hew  caufe :  you  might  have  made  this  motion  a  week 
fince,  and  then  he  would  have  had  fufficient  time  to  (hew 

caufe  within  the  term. 

Rule  refufed. 
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jVov.aB.  Philip  Thomas  Wykham   Efq.   v.  Sophia 

Elizabeth  Wykham  and  Others. 

Theteftitordc-  'T'HE  Right  Honorable  Phiiip  Lord  Wenntan  being 
^mc'Sgedt  f<^*»fed  in  fee  of 'div(3rs  real  eftates,  and  entitled  in 
fee,  and  part  unin-  fee  to  the  equity  of  redemption  of  certain  other  real 
cumbered,  to  tnif-  jj^  ^^^^  mortgaged  in  fee  to  Agatha  Chi/d,  by  his 
tees  and  their  heirs,  '  ,,,  ,.,  1 

to  pjiydebtBin  aid  Will,  dated  the  4th  day  of  May  1 758*  a"d  duly  executed 
of  the  perfonal  j^d  attefted,  devifed  part  of  the  fame  feveral  eftates  tb 
dfe^^^tlndLl  G"""^^  Harvey  and  Franas  Bafett,  and  tlieir  heirs,  upon 
Ills  other  lands,  truft,  by  and  out  of  the  tents  and  profits,  or  by  fale, 
&c.  to  his  firft  and  f^^^  ^^^^  ^^  jj^^^^  ^^  ^^  ^j^^^^^  fliould  feem  moft  conve- 
other  fons  fucccf-       .  ,,/-,.  >   •  1        •     /•        • 

fively  for  life,  with  ^Jent,  and  alio  by  virtue  of  the  power  theremafter  given 

fucceffivc  remam-  to  them  to  cut,  fell,  and  difpofe  of  coppice  woods,  to 
and  Acbfe!^  to  ^^^^^  "^°"^y  fufficient  to  difcharge  fuch  of  the  teftatort 
preferve  fubfe-       debts  and  legacies  as  his  perfonal  eftate  would  not  be  fuf- 

quent  eftates  dur-  ficient  to  pay ;  and  as  for  fuch  parts  of  the  hereditaments 
ing  the  lives  of  the  ^.  '  „  ,.,«.,  .rt 

feveral  tenants  for  ^°  given  to  the  trultees,  which  fliould  remain  after  the 

life,  with  feveral  trufts  fhould  be  performed,  he  devifed  them,  and  all 
Jwelv'to^e "firft"  ^'^^'  ^*s  freehold  hereditaments  in  the  counties  of 
and  other  fons  of    Oxford,  Kent,  and  Buds,  or  elfewhere  in   England,  to 

thcbo^esofthe    j^ig  gj^^ft  fon  the  Honorable  Philip  Wenman,  for  his 

teftator's  feveral     ,.-     ^  o  ., 

fons,  in  tail  male,    hie,  fans  waitc  j  with  remainder  to  Thomas  JVbcrvml 

with  like  remain-  and  John  Clarke,  and  their  heirs,  during  the  life  of 
ders  to  his  daugh- 
ter for  life,  to  truftees,  &c.  and  to  her  firft  and  other  fons  fuccefiively  in  tail  male :  with 
a  provifo  that  each  of  the  tefhtor's  fons,  as  he  came  into  poileifion,  might  fram  time 
to  time  grant  or  appoint  all  or  any  part  of  the  lands  whereof  he  Ihould  be  fo  fdfed 
and  poflfffed,  to  truft aesy  on  truft  by  the  rents  and  profits  to  pay  a  jointure  to  any 
wife,  &c.  for  the  term  of  each  fuch  «ujife^i  natural  life  only.  There  were  aUb 
powers  by  deeds  to  charge  the  lands  with  younger  children's,  portions,  and  to  leafe  for 
a  I  years.  While  the  mortgages  remained  outftanding,  and  the  trufts  for  pa)'ment  of 
debts  unperformed,  the  e/deft  fon,  by  deed,  reciting  the  will  and  power,  conveyed 
lands  to  trujlees  and  their  beirsy  on  tnift  by  the  rents  and  profits  to  raife  and  pay  a 
jointure  to  his  wife,  during  her  natural  life  only;  and  charged  the  lands  with  portiois 
for  younger  children,  if  any ;  which  deed  alfo  contained  a  covenant  for  quiet  enjoy- 
ment againft  the  fettlor  and  teftator,  during  the  wife's  life :  This  Court  held,  that  by 
iiich  deed  the  truftees  of  the  jointure  took  no  legal  eftate. 

Phlllf 
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PbU^  Wemnan^  to  preferve  fubfequ^nt  eftatej  j  with 
remaiiHkr  to  tlie  firft  and  other  f(v»6»  fucceflTwely,  of  the 
body,  of  JP.  Wenmofi  and  th<ji<  h^i^s   ixiak ;   with  re-    , 
maind^r  over,  foe  default  of  19^  iflUe,  to  Thomas  Fran* 
CIS  Wemmaih  ^  ypuageft  f^piia.  for  his  lifei  fans  wafte-s 
witb  rea»ainder  to  the  fac^  truftees  and 'their  heirs^ 
diurkig  his  Jiiet  ta  fupport  the  fulifeq[U^Q£  re»aiiider» ; 
with  remainder  to  his.  ficA  and  othei  fttse  fucoeffifvely 
in  tail  male.;  with  remainder  to  the  teftato^s* third  and 
other  fens  fucceffively  in  tail  .male ;  with  rcnraindev  in 
defalk  o£  all  ftich  his  ifiue  male,  if  he^fhould  lAive  any 
other  daughter  tfaain  S^p^  Wmtnanf  to  hk  daughter 
&fUa  and  fuch  other  daughtera- in  tai)-  general;  aste- 
nanta.ia  common,  and  if  no  other  daughter  thtin  S^hia, 
then  to  bev  for  life,  fans  waft^';«with  remainder  to  the 
iametrufteesand  their-  heir^  during  her  life,  to  preferve 
contingent  remainders-;  with  remainder  to  her  fitft  and 
other  fons  in  tail  male^  with  divers  remainders  over^  and 
^th  the  iiltimate  remainder  to  the  right  heirs  of  the 
teftator.     The  will  contained  a  provifd,  "  that  it  might 
«  behwfal  for  each  of  his  fons,  P;  Wenman  and  7*.  is 
'<  Wtnmany  and  every  other  his  fon,  when  and  as  they 
**  ihould  rcfpedively  become  entitled  to  the  premifes  or 
'<  any  part  thereof,  in  poflefliGn,  bora,  time  to  time  to 
<'  grant,  convey,  limit,  or  appoint  all  or  any  part  or 
*•  parts  of  the  premifes  whereof  they  (hould  refpediyely- 
^  be  fo  feifed  and  pofiefled,  to  truftees^  upon  truft,  by  the 
«•  rents  and  profits  thereof,  to.  raife  and  pay  any  yearly 
«•  rent-charge  not  exceeding  the  fum  of  1000/.,  for-  a. 
*<  jointure  for  any  wife  or  wives  that  he  or  they  ihould. 
*«  happen  to  marry,  for  the  term  of  each  fuch  wife/a. 
<'  natural  life  only ;  and  a  further  power  for  them,mv 
<*  like  cafe,  by  any  deed  or  deeds,*  &c.  or  by  his^  or 
*«•  their,  or  any  of  their  nuUl  or  nmlls^  &c.  to  charge 
«*  all  or  any  part  or  parts  of  the  pyemifes  \rfiereof  he  or 
cs  they  ihould  be  fo  feverally  feifed  and  poiTeiTed,  with 

*<  fums 
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*  funis  of  money  for  daughters  or  youtager  duldren't 
«*  portions;  (that  is  to  hfy)  for  one  fuch  daughter  or 
«  younger  child,  five  thoufand  pounds ;  for  two  fuch, 
'•  eight  thoufand  pounds ;  and  for  three  or  moTe»  ten 
*<  thoufand  pounds;  with  fuch  maintenance,  not  ex- 
««  ceeding  the  intereft  of  the  refpediTe  portion  or  por- 
<<  tions  at  fom  per  cent.,  as  his  fens  flioold  refpedirdy 
*f  by  fuch  deed  or  deeds,  will  or  wills,  appoint,**    There 
was  alfo  a  provifo,  '<  that  it  might  be  lawful  for  his 
<<  fons,  when  and  as  they  fliould  come  into  pofieffion 
^  of  tlie  hereditaments  fo  derifed  to  them  for  life,  by 
<<  indenture  to  leaJfe  all  or  any  part  or  parts  diereof  for 
<<  any  term  of  years  not  exceeding  twenty-one  years  in 
<<  pofleflion,  fo  as  in  every  fuch  leafe  there  ihould  be 
'<  refpe&ively  referred  and  made  payable  during  the 
<<  continuance  thereof,  to  be  incident  to  and  go  along 
'<  with  the  reverfion  or  remainder  of  the  premifes,  and 
<^  expe&ant  thereon,  fo  great  a  yearly  rent  as  could  be 
*<  reafonably  gotten."      The  teftator  died  in   Augtjfi 
1760,  leaving  two  fons  only,  viz.  Piiltp  Lord  Wenmtm, 
*'  and  Thomas  Francis  JV'enmani  and  one  daughter,  Sofiia 
Wenman.    Phiiip  Lord  Wenman,  the  fon,  became  of 
age  in  Aprii  1763,  and  was  thereupon  let  into  poffei&on 
of  all  the  teitator*s  real  eftates,  and  enjoyed  them  till  his 
death.     In  1766,  by  indenture  tripartite,  duly  attefted, 
dated  the  ^Z^June  ij66,  and   made  between  Phlip 
Lord  Vifcount  Wenman  of  the  firft  part.  Lady  EUanor 
Bertie  of  the  fecond  part,'  and  Willoughby  Earl  of  Abing-' 
don  and  John  Morton  Efquire,  of  the  third  part,  thereby 
recitmg  the  faid  recited  will,  and  the  provifo  whereby  he 
was  entitled  to  make  a  jointure  out  of  tlie  faid  eftates 
upon  a  wife,  and  to  make  a  provifion  for  daughters  or 
younger  children;  and  that  a  marriage  was  then  in- 
tended to  be  ihortly  had  between  Lord  Wenman  and 
Lady  Eleanor  Bertie,  and  for  making  fuch  jointure  for 
her  in  cafe  (he  ihould  after  the  marriage  furvive  her 
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intended  hufband,  as  he  was  empowered  to  make  by 
virtue  of  the  fame  will,  he,  the  faid  P.  Lord  Vifcount 
Wenman^  purfaant  to  and  by  force  and  virtue  of  the  faid 
■  power,  and  of  all  other  powers,  &c.  did  grant,  conTey^ 
limit,  and  appoint,  unto  the  Earl  of  Abingdon  and  John 
Morten^  all  his  hereditaments  devifed  to  him  by  the  faid 
will  in  the  counties  of  Oxford  and  Buch^  or  elfewhere 
in  England^  to  bold  die  fame  hereditaments  unto  the 
iaid  Lord  Abindgon  and  John  Morton^  and  their  heirSy 
upon  truft  by  the  rents  and  profits  thereof  to  raife  an4 
pay  unto  the  faid  Lady  Eleanor  Bertie  and  her  affigns, 
during  her  natural  life  only,  the  yearly  rent-charge  of 
500/.,  by  quarterly  payments,  clear  of  all  reprizes,  for 
her  jomture,  in  cafe  the  marriage  fliould  take  efied, 
and  (he  Ihould  furviTe  Lord  Wenman,  and  to  be  in  bar 
and  {atisfa£lion  of  dower :  and  in  confideration  of  the 
marriage,  and  for  the  making  fuch  provifion  for  his 
daughter  or  daughters,  younger  child  or  children,  as  he 
was  in  that  cafe  authorized  and  empowered  to  make  by 
virtue  of  the  faid  recited  will,  the  faid  P,  Lord  Wenman^ 
purfuant  to  and  by  virtue  of  the  faid  recited  power,  and 
of  all  other  powers,  &c.  did  by  fuch  deed  charge  all 
the  premifes  in  Oxford  and  Btdcls,  devifed  by  the  faid 
recited  will,  (fubje£l  to  the  faid  jointure,)  with  the  pay* 
ment  of  the  feveral  fums  therein  mentioned.     And  the 
fettlor  covenanted  with  the  truftees,  their  heirs  and 
aiEgns,  that  he  then  had  in  himfelf  good  rightj  full 
power,  and  lawful  and  abfolute  authority,  to  make  fuch 
granty  fettlement,  limitation,  appointment,  and  charge  % 
and  further  that  the  faid  truftees,  in  cafe  the  intended 
marriage  (hould  take  effe£^,and  the  faid  Lady£&0mr^<rrM 
ihould  furvive  him,  (hould  from  time  to  time  and  at  all 
times  after  his  deceafe,  during  her  natural  life  only^  peace- 
ably and  quietly  enter  into  and  enjoy  the  premifes  there* 
inbefore  granted,   limited,  and  appointed  to  them  as 
aforefaid,  and  receive  and  take  fo  much  of  the  rents  and 
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proBu  thereof  as  Aotild  be  fufteient  to  pay  the  yearly 
rent-charge  of  500/.,  without  the  lawful  let,  eviflion,  or 
iatemiption  of-  the  fettlor,  his  heirs  or  ai&gns,  or  anj 
dainung  under  or  in  truft  for  him  or  the  bte  Lord  Weih 
rmaC    By  indenture  of  the  26th  day  of  Decemher  \'\%^^ 
and  made  between  the  fettlor,  and  the  Earl  of  AVmikn 
and  Sir  J.  W.  Gardiner  Bart.,  duly  attefted,  reciting 
the  aforefaid  will  and  fettlement,  and  ^t  Lord  Wtnmn 
was  defirous  to  make  a  further  provifion  f6r  laAy£ieamf 
Wenman  of  the  clear  yearly  rent^arge  of  300/.  a  year, 
ipp  addition*  to*  thefunl  of  500/.  a  year  before  fettled,  for 
making,  fuch  further  jointure,  the  fectlor  purfuant  to, 
and  by  virtue  of  the  fame  jointuring  power,  and  ofaU 
oxfaer  powers,  &c,  and  in  further  exercife  and  execution 
theteof,  did'  grant,  convey,  limit,  and  appoint,  unto  the 
faidEtel  of  Ahingdm  and  ^ixjohn  Whalley  Gar^turM 
their  heirs^  aH  fuch  parts  of  the  hereditaments  devifed  to 
the  fettlorby  the  £aid  recited  will  as' were  fitaate  indie 
county  of  Ox/m/,  to  hold  the  fame  hereditaments  unto 
the  truftees  and  their  heirs,  upon  truft,  by  the  rents  and 
profits  thereof  to  raife  and  pay  unto  Lady  Elaawr  Wtn' 
man  and  her  affigns,  during  her  natural  life  only,  the 
farther  rent^-chaxge  of  300/.,  as  and  for  an  addition  to 
the  jointure  of  500/.  fecured  to  her  by  the  thercin-rcdted 
indenture,  in  cafe  (he  fliould  furvive  her  £ud  huiband, 
with  the  like  <x)venants  as  in  the  laft-recited  deed,  for 
the  feltlor's  right  to  make  fuch  further  grant,  limiution, 
f^^ttlement,  appointment,  and  charge,  and  for  quiet  en- 
joyment by  the  truftees  againft  the  fettlor  and  the  tef- 
tator.     And  by  another  fimilar  indenture,  dated  the  ift 
of  Decemher  i'}g6^  and  made  between  the  faid  fettlot  of 
the  one  part,  and  Sir  JVilliafn  Henry  utjhhutfi  Knt.  dc- 
ceafed,  and  Sir  Jnhn  Whalley  Gardiner  of  the  other  part, 
the  fettlor  further  granted,  &c.  unto  the  laft-mentioned 
truftees  and  their  heirs,  fo  much  of  the  hereditaments 
devifed  to  him  by  the  laid  will,  as  were  fituate  in  the 
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county  of  Oxfardf  and  in  Pwnden^  in  the  parifli  of  Twj* 
ford  in  the  county  Of  Buthy  to  hold  unto  the  tntftees  and 
their  heirs,  upon  truft,  by  the  rents  and  profits  thereof* 
to  raife  and  pay  unto  EUanwr  Lady  Wtnman  and  her 
ai&gns,  during  her  natural  life  only,  the  further  yearly 
rent'<:hai^e  of  loo/.,  as  and  for  an  addition  to  the  join- 
ture of  500/.  and  300/.  before  fecured  to  her,  with  the 
like  covenants  as  in  the  laftmentioned  indenture.  ^    Tho^ 
mas  Francis  Wenrnan^  the  fecond  fonof  the  teftator,  died 
in  1796,  unmarried,  and  without  iflue,  in  the  lifetime  of 
P.  Lord    JTenmanf  his  brother,  and  on  the  26th  of 
Marci  18009  the  fame  Philip  Lord  Wenman  died,  with- 
out leaving  any  iflue,  and  leaving  Eleanor  Lady  Wenmam 
him  furviviiKg.     S<»fbia   Wennum^  the  only  daughter  of 
.    the  firll  named  Lord  Wenmany  intermarried  with  WiU 
liam  Humphrey  Wjhbatn  deceafed,  and  having  furvived 
him,  Ihe  died  in  Mdrch  1 792,   leaving   iflue,    William 
Richard  Wylham^  her  ejdeft  fon;  Philip  Thomas  Wyiham^ 
the  Plaintiff;  and  Harriet  Mary  Wykham^  who  intermar- 
ried  with  Willoughby   Bertie^   one  of  the   Defiendants. 
By  indentures  of  leafe  and  releafe,  of  the  ift  and  2d  days 
of  January  1799,  the  releafe  made  between  William 
Richard  Wykham  of  the  one  part,  and  William  Wal/ord, 
gent,  of  the  other  part,   the  faid  William  Richard  Wyi* 
ham  conveyed  to  the  faid  W.  Walford^nA  his  heirs,  the 
iife  eftate  of  him  the   faid   William   Richard  Wykham^ 
expe£)ant  on  the  deceafe  of  the  faid  P.  Lord  Wenman^ 
and  the  eftate  or  ufes  by  the  will  of  the  faid  Philip  Lord 
Wenman  deceafed  devifed  to  the  fon  or  fons  of  the  then 
prefent  P,  Lord  Wenman  fucceffively   in  tail  male,  of 
and  in  all  the  manors  and  hereditaments  of  or  to  which 
the  faid  W,  R.  Wykham  was  feifcd  or  entitled  for  an 
eftate  tail  under  or  by  virtue  of  the  faid  will,  in  truft 
for  WiUiam  Richard  Wykham  and  his  afligns  during  his 
Iife>   to  prevent,  any  wife  of  the  faid  W.  R.  Wykham 
from  being  entitled  tf}  dower  out  of  the  &me  premifet. 
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W.  R.  U^ykioffh  on  the  death  of  the  late  Lord  Wemmf 
was  let  into  pofleffion  of  all  the  teftator^i  feal  eftates 
and  hereditaments  not  fold  by 'die  tnifteet  under  the 
will,  and  enjoyed  die  fame  until  his  death )  and  by  in* 
dentures  of  leafe  and  reieafe  of  the  aoth  and  21ft  days 
of  June  1800,  the  reieafe  made  between  WUBamWol' 
fori  of  the  (irft  part>  W.  R.  WjVsam  of  the  fecond  part^ 
WiUian  Meyrick  of  the  thinl  part,  WMiam  Broierip  of 
the  fourth  part,  and  Richard  Chapman  of  the  fiidi  part, 
all  the  manors  and  hereditaments  oi  him  the  faid  W.  R» 
fFyiham,  which  came  or  defcended  to  him  under  (k 
by  virtue  of  the  will  of  his  grandfather,  P.  Lord  Wen^ 
man^  in  the  counties  of  Oxford^  Bucks f  and  Jtffl/,  were 
granted  and  conveyed  by  Wiliiam  Jt^alford  and  JT.if. 
Wyhham  unto  W.  Meyrici^  his  heirs  and  affigns,  to  make  • 
him  tenant  to  the  precipe,  in  order  that  comtoion  reco* 
veries  might  be  had  and  fufFered  thereof,    Recoreries 
were  in,  or  as  of  Trinity  term  1800,  fuflTeredof  the  fame 
premifes,  in  which  W,  Broderip  was  demandant,  V* 
Meyrick  tenant,    and   W.  R.  IP'ykbam  was  vouchee. 
Ehanar  Lady  Wennuin  was  living  when  die  indentures 
of  the  20th  and  axft  days  of  June  1800  were  executed, 
and  the  recoveries  fuffered.   W.R.WykbamikA^S^^ 
fufl«ring  fuch  recoveries,  viz.  on  the  i^oiJiJj  ^^ 
Waving  the  Defendant,  Sophia  Elhuihftb  Wjkhanh  ^ 
only  daughter  and  heirefs  at  hw  ;  anti  fhe  is  now  the 
hetrefs  at  law  of  Philip  Lord  Wenman  the  teftator.  T^ 
VMrtgagei  are  JHll  uvfatisfied  and  wtfhndmgy  W  ^ 
Lord  WbnMan  the  tejfator^s  deks  are  Mi  yet  pmd.  1^ 
Complainant  filed,  his  bill  ^Igainft  the  Defendants  in  the 
Court  of  Chancery,  infilling  that  the  cftate  in  tail  male 
limited  by  the  will  of  the  tefhtor  P.  LorAfFemMnio 
the  firft  and  other  fons  of  the  body  of  his  daughter 
Sophia,  was  not  barred  by  die  hid  recovery,  and  paying 
diat  he  might  be  declared  entitle^  t^  ^a  eAatc  td  «b^«' 
thatwiQ  in  aU  theeftates  diereby  4«vMed>  aad  that  po(« 
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leffiott  thereof  ynight  be  delivered  to  him  accordingly, 
and  fraying  an  account  of  thfe  rents  and  profits  thereof, 
iitinrued  fince  the  deceafe  of  JT.  R.  Wyhham^  and  that 
the  &Ltl  of  jtUkgdfiH  and  Sir  JTilliam  Henry  AJbhurfi^ 
who  were  the  funriving  tnittces  in  the  aforefaid  jointure 
deeds,  might,  without  prejudice  to  the  jointure  of  Lady 
W^enmafi^  (who  WAS  then  living,  but  is  fince  dead,)  or  any 
oihet  charges  or  incumbrances  afi^eding  the  faid  eftates, 
be  direflcd  tb  convey  and  aflure  the  fame  to  the  Plain- 
tiflf,  of  as  he  Ihould  dire£l ;  and  that  in  fuch  manner, 
that  he  might  be  enabled  to  fuffer  a  good  and  perfe£t 
recovery  thereof.  Upon  the  hearing  for  further  direc- 
tions on  the  1 8  th  of  May  1810,  the  Lord  Chancellor 
direded  this  cafe  to  be  dated  \  and  the  queftion  there- 
fore for  the  opinion  of  this  Court  was,  whether  the^. 
tnillees  named  in  the  deeds  of  appointment  of  the  28th 
June  1765,  a6th  December  1782,  and  the  ift  of  Decent'^ 
her  1 7p6,  or  any  of  them,  took  any  and  what  eftate  and 
intei^ft  in  the  manors,  lands,  and  hereditaments  in  quef- 
tion, of  which  the  Right  Honourable  Philip  Lord  Wen^ 
many  the  teftator,  was  feifcd  in  fee  fimple  at  the  time 
of  making  his  will,  and  which  were  thereby  given  to 
the  Honourable  Fhlllp  Wenman  his  fon  (afterwards 
PblVip  Lord  Wenman)  for  life,  or  any  of  them. 

5.  Sbepierd  for  the  Plaintifl;  P.  T.  fTyUfami 
/•  Lens  for  the  Defendants* 
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Sbepberd  Seijt.  for  the  Piabtiff.  The  efle£l  of  thefe 
tetlleinents,  coopled  with  the  power,  if  indeed  they  had 
any  legal  effe£k  at  all,  muft  be,  that  the  truftees  took 
either  an  eftate  in  fee,  or  an  eftate  ^iir  au^  v>/,  for  the 
life  of  Lady  Wentnan^  ot  a  chattel  intereft.  The  true 
cotiftrtt£tton  is,  that  they  took  an  eftate  pur  attter  vie. 
Tbe  taqporunt  enquiry  is,  what  was  the  eBt&  of  the 
firft  fettlemetit  \  for  if  any  ^ftate  pafled  thereby,  the 
IbMequent  deeds,  the  .limitations  of  which  are  merely 
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co*extenfive  with  thofe  of  the  firft>  could  pafs  no  furdttf 
legal  eftate  in  the  premifes,  inafmuch  as  the  legal  eftate 
would  already  he  vefted  in  the  truftees  of  the  firft  let- 
dement.     If  indeed  there  had  been  any  difference  in  the 
deeds,  fo  that  they  created  different  ufes  and  confe*- 
quencesy  there  might  be  fome  ground  to  argue  that  fome 
eftate  paffed  to  the  trustees  by  the  laft  deeds :  but  here 
none  could  pafs,  whether  a  fee  or  an  eftate  p»§r  outer 
vie  were  created  by  the  firft  deed,  not,  if  a  fee,  becaufe 
the    whole    legal  ^eftate  would   be   exhaufted   by  the 
tirft  fettlement,  not,  if  an  eftate  for  life,  becaufe.  at 
the   moment  when  the  eftate  pur  auttr  vie,  created  by 
the  firft  deed,  ceafed  by  the  death  of  Lady  WenmaUf  the 
like  eftates  granted  by  the  fecond  and  third  deeds  would 
alfo  be  paffed  and  gone.     Perhaps  the  firft  deed,  coa- 
Cdered  as  a  conveyance,  would  not  pafs  any  eftate :  but 
in  the  execution  of  a  power,  the  appointee  does  not  take 
his  eftate  under  the  deed  which  executes,  but  under  the 
deed  which  creates  the  power  \  it  is  the  fame  thing  as  if 
the  ufes  of  the  appointment  were  to  be  engrafted  into 
Lord   WemnarC^  will.     It   is  clear  that  the   fiicceiBTe 
devifees  take  legal  eftates  under  the  devife.     If  both  the 
fons  had  fucceeded  to  tbe  eftates,  and  married,  they 
might  fuccelTivcIy  have  executed  this  jointuring  poweT» 
and  each  of  them  would  thereby  interpofe  a  new  legal 
-  eftate  before  the  eftates  of  the  fubfequent  remainder* 
men.    The  effedl  would  be  the  fame,  as  if  the  teftator 
had  devifed  to  his  eldcft  fon  for  Kfe,  remainder  to  thefa 
truftees  and  their  heirs  during  the  liie  of  Lady  Ekanar 
Bertie,  in  iruft  to  raife  and  pay  to-  her  500/.  permnnum 
for  her  jointure  during  her  life  only,  remainder  to  the 
firft  and  other  fons  of  the  body  of  Philip  IjOxA,  Wtnwum 
in  tail.     This  would  have  created  a  mere  rent«cbarge 
during  Lady  Wentnan's  life,  but  it  would  have  fufficed 
lor  all  ufeful  purpofes.    The  teftator  could  not  ^ve 
interpofed  here  a  fee-fimj^le  to  tlie  truftees  of  the  join- 
ture, witLout  defeating  all  tl^c  fubfoquent  limitatloni  of 
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his  will,  and  turning  them  all  to  mere  equitable  eftates ; 
fo  to  conftroe  the  appointment,  ^therefore,   would  be 
putting  a  conftruftion  upon  the  will,  direftly  contrary 
to  the  intentions  of  the  teftatbr,  whofe  pufpofe  eridently 
it  was  to  give  a  legal  cftate  to  all  the  devifees  for  their 
feveral  lives,  and  to  their  children  in  tail ;  and  this  in- 
tent muft  be  upheld  and  effeftuated,  except  fo  far  as  i^ 
is  abfoluteljr  neceflary  to  difplacc  the  eftates  dcvifed,  in 
order  to  give  place  to  the  new  ufes  engrafted  by  the 
execution   of  .the  power.      The  words  **  heirs**  being 
added  after  the  names   of  the  truftees,   does  not   the 
more  make  this  a  fee-fimple  in  them :  for  if  the  word 
heirs  were  wanting,  the  Court  would  fupply  it,  that  the 
eftate  might  not  be  an  eftate  for  the  joint  lives  of  the 
traftees  and  the  jointrefs,  whereby  the  purpofe  of  the 
fettlement  would  be  defeated,  if  they  (hould  die  during 
her  life.     The  Court  will  fo  conftrue  an  appointment^ 
as  beft  to  efFeSuate  the  purpofe  of  the  appointor.     In 
the  cafe  of  Venables  v.  Morris^  7  T.  R.  342.,  the  Court 
held  that  the  truftees  there  took  a  fee,  becaufe  that  beft  * 
•fieAuated  the  intention  of  the  fettlor ;  but  there  are 
feveral  cafes  where  a  fee-fimple,  primarily  given,  has. 
been  reduced  to  a  lefs  eftate  by  the  fubfequent  provifions 
of  the  deed,  that  conftrudion  being  neceflary  in  order  to 
cffeftuate  the  intentions   of  the  parties.     In  order  to 
eftablilh  this  as  a  fee,  the  Defendant  will  be  forced  to 
contend  that  when  words  are  once  ufed,  as  here,  con- 
veying a  fee,  no  fubfequent  language  of  the  fame  deed 
can  cut  it  down  to  an  eftate  pur  autre  vie.     But  if  he 
cannot  fuccefsfully  contend  this,  the  fee  in  the  prefent 
cafe  is  clearly  reduced  to  an  eftate  pur  aiiter  vie,  by  that 
whicli  follows.     The  truft  is,  to  pay^  the  rent-charjge  to 
Lady  Wenman  during  her  natural  life  only.     To  effec- 
tuate this  truft,  no  greater  eftate  than  an  eftate  for  her 
life  is  requiCte.     An  eftate  pur  outer  i>it  is  moft  ftridlly 
gnd  technically  expreffed  by  an  «ppointment  to  A.  and 
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1 8  lo*         hia  hdrs  during  t^e  life  of  B.    If  it  were  merely  to  A 
during  th^  life  of  B.,  that  would  be  an  eilate  for  dieir 
joint  lives  only.   Sy  conilruing  this  to  be  an  ^te  in  fee, 
WvKUAM...      all  the  fubfequent  limiutions  of  the  will  are  pot  merely 
poftponed}  they  are  abfolutely  alteved  and  deftroyed*, 
for  they  are  all  thereby  turned  to  equitable  eftates :  but 
i£  it  is  conftrued  to  be  an  eftate  fur  outer  w»  then  they 
are  merely  poftponed  during  the  life  pf  the  jointreb, 
and  will  fupce&tvely  take  efFe£b  sis  legal  eftate9)  whei^ 
the  jointure  ceai]es,  Jones  t.  Lord  Soy  (5*  Sele^  8  V'm,  2($2, 
S.  C.  I  Caf.  %  4^r.  383.     3  Bro.  P.  C.  458,    •*  A  A;, 
yife  to  truftees  and  their  ieirj  /or  e%xr^  upoii  truft  oat 
of  the  rents  to  pay  feyeral  legacies  and  annuilies,  aqd 
after  reimburfing  thenifelves  their  coils,  (he  dolk.appoiDt 
her  truftees  to  pay  all  the  refidue  of  the  rents  to  tk 
proper  hands  of  her  daughter  Cecil  JFUnnes,  for  her  life, 
and  after  her  deceafe  the  truftees  to  ftand  and  be  feized 
pf  the  premifes  to  the  ufe  of  the  heiss  of  the  body  o( 
Cecil  FienneSf  feverally  and  fucceffirelyi  and  to  the  heirs 
of  their  refpe£live  bodies  in  tail  oiaie.     LoftiKini^ 
Chancellor,  held  that  the  uiie  was  executed  in  the  tnif: 
tees  and  their  v  heirs,  during  the  life  of  Ceclf  Fiinnth 
and  that  ihe  had  only  a  truft  in  the  furplus  of  the  rents 
arid  profits ;  but  that  by  the  fubfequent  limitation,  the 
life  w^  executed  in  the  perfonf  entitled  to  take  by  virtue 
thereof,  chargeable  with  the  payment  of  thf  aonuities/- 
The  reafbn  of  this  judgment  evidently  was,  ^caufe  a 
life  eftate  fufficed  for  the  purpofes  of  the  truft.    [Me^- 
field  C.  J.    In  that  cafe  it  was  never  fuggefted  that  ^ 
eftate  ^i/r  auUr  tie  in  the  truftees  would  fuffice  for  the 
purpofes  pf  the  truft.    It  does  not  appear  by  the  report 
tn  Viner^  whether  there  were  any  folH  legacies  giva^ 
by  th^t  will,  or  whether  there  were  metely  annv^ties: 
if  tlKy  were  annuities,  the  truftees  muft  have  taken  aa 
eftate  during  the  lives  of  the  annuitants  and  Ac  funrwf 
of  them,  a$  well  as^  dur^g'the  lifijp  pf  Cecil  FitmHf%  » 
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Older  to  eflTeauate  the  trufts  of  tkt  will.]  It  is  not  in« 
cimdwm  on  the  Phintiff'  to  difpate  that.  ILafm^trtci  J. 
I  well  remember,  that  upon  that  cafe  being  cited  {a)^ 
honA  Xe9iym  C  J.  faid»  it  was  a  cafe  by  itfelfi  and  he 
fieemed  to  think  it  would  have  been  better  to  hold  that 
the  tniftees  took  the  fee,  and  that  both  the  eftates 
limited  to  the  widow  wece  equitable,  and  might  have 
been  united.^  Doe  exdimp  Compere  v.  Hicksi  7  7.ii.433. 
The  queftion  was,  whether  a  devife  to  tniftees  and  their 
heirs,  to  prefetve  contingent  remainders,  but  neverthe* 
lefs  to  permit  and  fuffer  the  tenant  for  life  to  receive  the 
rents  and  profits  during  his  life,  with  remainder  to  hie 
£rft  and  odier  fons  in  tail  male,  conferred  on  the  tnsf** 
tees  the  fee,  or  an  eftate^^r  auter  w*  Upon  failure  of 
the  iflue  of  the  tenant  for  life,  there  was  a  remainder  to 
a^odier  tenant  for  life,  followed  by  the  like  limitation  ; 
and  thefe,  circumftances  juftified  the  Court  in  faying, 
rhat  the  teftator  meant  to  devife  to  the  tniftees  an  eftate 
furMtUrvie  only;  for  if  the  iirft  devife  to  prelerve 
condngent  remainders,  gave  them  the  fee  fimple,  the  fe- 
could  give  them  no  legal  eftate,  fb  that  fuch  a  conftnic* 
tioa  would  be  inconfiftent  with  the  fubfequent  limita* 
ttons.  In  like  manner  the  devi£Dr's  general  intent  in 
the  prefent  cafe,  requires  that  Ae  tniftees  fhould  take 
an  eftate  for  life  only  ;  for  he  gives  the  fame  powers  to 
all  the  fubfeqyent  remainder  men  to  create  the  like  eftate 
as  the  firft,  which  would  be  inconfiftent  with  the  firft 
execution  of  the  power,  if  the  firft  had  created  an  eftate 
in  fee^  It  may,  however,  be  the  cafe,  that  the  words 
purporting  to  gr.^nt  an  eftate  in  fee  are  an  exceffive  exe* 
cutioa^of  the  power,  and  it  will  be  argued  that  therefore 
the  ^pointment  ihall  be  bad  in  tato/  But  that  will  not 
foUowt  even  if  that  part  of  it  fliould  be  bad  for  ezcefs : 
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fcf  appointments  are  ihatters  fui  generis^  and  not  to  be 
conifcrued  by    the  fame    rules   as  other  conveyances^ 
Perhaps  this  inftrument,  which  is  not  a  leafe  and  re- 
leafe,  confers   no  legd  eftate.     But  the  covenant  for 
quiet  enjoyment,  even  if  it  ftood  alone,,  would  operate 
as  a  good- appointment :  if  it  were,   *<  I  appoint  i^.and 
J3«  trufteeSy  and  I  covenant   that  they  may  enter  and 
q^tly  enjoy  during  the  life  of  Lady  Wenman  "  that 
would  be  a  good  appointment  of  an  eftate  for  her  life. 
{Heath  J.     A  covenant  to  ftand  feifed  to  ufes  has  been 
Iield  to   operate  as  a  good  appointment.]    Yes,  Ktn^ 
V,  Mdlingi  I  VenU  aa8.     There  was  a  power  to  make 
a  jointure :  the  devifee  covenanted  to  ftand  feifed  to  the 
ttfe  of  bimfelf  for  life,  and  after  his  deceafe  to  the  ufe  of 
bis  wife*     It  was  a  queftibn  what  eftate  the  devifee 
took  .by  the  derife,  whether  an  eftate  for  life,  or  m  tail, 
s^nd  he  fufiered  a  recovery  previous  to  entering  into  this 
covenant.     Raimford  J.'  thought  he  took  an  eftate  tail 
^  by  the  devife,  and  had  fince  acquired  the  fee,  and  that 
as  he  had  both  an  intereft  and  a  povtrer,  the  ufe  ihould 
arijGe  out  of  hia  intereft,  and  not  be  executed  by  virtue  ; 
of    his  power,    according    to    Cker^s  cafe^   6Co.\t>i 
But  Hale  C.  J.  held  that  he  took  an  eftate  tail,  and  that 
though  the  jointure  were  here  by  covenant  to  ftand 
feifed,  (an  improper  way  to  execute  his  power,)  yet  it 
might  be  conftrued  an  execution  of  it.     Michu  s'*  ^" 
that  court,  &tapleton*s  cafe,  where  a  devife  was  to  / 
for  life,  remainder  to  B.  for  life,  remainder  to  C.  in 
fee,  with  power   to  B.  to  make  his  wife  a  jointure. 
f.  covenanted  to  ftand  feifed  for  the  jointure  of  his 
wife,  reciting  his  power.     Though  this  coukl  not  make 
a  legal  jointure,  yet  it  was  refolved  to  enure  by  virtue 
of  his  «power.     Qmndo  non  valet  quod  ag0,  ut^  agOy  veleat^ 
quantum  valere  potejl^    But  m  the  principal  cafe  HaleC-l 
I^eld,  that  Bernard  had  g6ta  new  fee,  which  though  it 
were  defeafibl?  by  him  in  the  remainder,  yet  the  co^e- 
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nant  to  ftand  feifed  fliould  enure  thereon,  and  the  ufe 
ihouid  arife  out  of  the  fee.?     Therefore,  as  in  Stapleioffs 
cafe  a  covenant  to  ftand  feized  was  a  good  execution 
of  the  jointuring  po^i^r,  fo  here,  if  the  grant  to  the 
truftees  and  their  heirs  be  an  exceflive  execution,   the 
covenaiit  for  quiet  enjoyment  during  the  life  of  Lady 
Wmmafiy  will  operate  as  a  good  appointment.    That 
covenant  indeed  gives  thp  truftees  no  adion  on  account 
of  any  interruption'that  may  take  place  after  the  deceafe 
of  Lady  Wenman^  but  during  her  life  the  fettlor  cove- 
nants, not  for  his  own  acls  merely,  but  for  the  a£i8  of 
all  ciainung  under  the  teftator.     This  ihdicates  the  in- 
tention of  granting  a  life  eftate  only  ;  for  this  covenant 
extends  to  the  a&s  of.  all  the  remainder  men  in  tail, 
againft  whom,  if  he  meant  to  give  a  life  eftate,  he  may 
f^ely  covenant,  for  while  the  jointure  is  ferving  out  of 
a  lifie  eftate,  they  have  neither  of  them  any  right  to 
enter ;  bat  if  he  had  created  a  fee,  he  would  have  been 
covenanting  for  their  perpetual  forbearance,  during  an 
eftate,  which  he  had  no  right  to  create.     Curtis  v.  Price^ 
-12  Vef*  89*    Lands  were  conveyed  to  truftees  and  their 
heir^y  to  the  ufe  of  the  hu(band  y^rux  wafte,  for  life,  and 
from  his  deceafe  to  the  ufe  of  the  wife  for  Hfe,  if  (he 
continued  fole,  and  if  ihe  fliould*  marry,  to  theufe  of 
the  troftees  and  their  heirs,  upon  truft  out  of  the  rents, 
to  pay  her  50/.  yearly  during  her  life,  and  with  the 
refidae  of  the  rents  to  maintain  the  children  of  the  mar» 
riage,  and  after  the  deceafe  of  the  hufband  and  wife,  to 
the  ufe  of  the  fame  truftees  and  their  executors  for  one- 
hundred  years,  (which  was  a  truft  for  raifing  500/.  for 
younger  children's  portions,)  with  remainder  to  the  ufe 
of  the  heirs  of  the  body  of  the  wife  by  her  faid  huftiand, 
and  for  want  of  fuch  iflue,  to  the  right  heirs  of  the 
hufband  for  ever.     Grant  M.  R.  held,  that  the  Court 
was  authorized  to  read  the  fettlement,  as  if  the  word» 
<^  durin|  the  Ufe  of  the  wife''  lad  been  inferted.    He 
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faid  the,  cafe  of  D^  d.  HUh  r*  Cott^ere  was  very  miicl^ 
in  point,  and  in  the  cafe  before  him  there  was,  firft, 
what  exifted  in  that  cafe,  a  purpofe  to  be  anfwereds 
for  which  an  eftate  in  the  truftees  duritig  the  wife's  life 
would  be  fufficient,  and  next>  a  limitation  for  a  term  of 
years,  which  could  not  arife  confiitently  with  the  eftate  in 
fee  in  the  fame  truftees.  Therefora,  not  only  was  the 
oa£e  fixnilar  to  that  of  Doe  v.  Hickr  in  the  particular  oq 
which  the  Court  proceeded,  but  was  ftronger,  as  the  iiH 
tention  not  only  would  not  be  anfwered,  but  would  be 
contradidled,  unlefs  the  Plaintiff's  €oi)ftru£lion  were  pot 
on  the  general  words  of  the  limitation  to  the  tniftees." 
His  Honour's  judgment  did  not  happen  to  depeiid  ul- 
timately on  this  point  It  will  perhaps  be  contended 
that  in  the  prefent  cafe  there  is  neither  a  fee  nor  a^ 
eftate  £or  life  given,  but  fome  kind  of  cbtttel  ioleieft  i 
but  that  is  here  impol&ble,  becaufe  the  trnftees  ^ase  cm^ 
powered  to  enter  during  the  life  of  the  jointvefs  onlj^ 
and  there  is  no  cafe  in  which  the  Courts  have  hdd» 
that  an  eftate  given  to  truftees  is  a  chattel  intereft» 
where  the  meafuic  of  the  duration,  \%  as  here,  the  du« 
ration  of  human  life.  In  fome  cafes^  a  fee  maj  be 
limited  down  to  a  chattel  intereft  :.  a  tenancy  by  elegit, 
sr  devi^  to  truftees  to  raife  a  fum  of  money,  are  chattel 
interefts,  although  their  duration  is  iinc^tain*  Whether 
this  reQt*charge  might  have  been  conveniently  feared 
by  the  creation  of  a  chattel  intereft,  and  whether  the 
Court  of  Chancery,  if  the  matter  had  been  fubmitted 
^o  their  diredipn,  would  have  ordered  that  mode  to  be 
purfiied,  it  does  not  profit  to  enquire,  but  the  efUte 
granted  is  not  to  be  changed  by  conftru^tion  fropi  a 
freehold  to  a  chattel  intereft^  even  if  the  latter  mode 
would  have  been  rather  the  more  convenient.  If  it  be 
urged  that  it  is  a  chattd  intereft,  becaufe  the  jqioture 
may  be  in  arrear  at  the  time  of  Lady  Wm»maii%^  deceafe» 
f^}d  that  if  it  w^re  aaxftate^  auUr  tw,  the  tiruftjces- 

oottU 


iv  -nm  Fim-viR9T  7ba&  of  GEORGE  HI. 


3J» 


could  nertt  after  enter  to  levy  them.  Lord  Ellm* 
Saraajg^  C.  J.  fuggefts  the  proper  anfwer»  ia  the  ca£e  of 
Doed.  IFiitev^  Simp/bn^  5  Eqff  itf  2.»  that  th^  Court  may 
pxefiime  a  chattel  intereft  to  arife  pn  the  deceafe  of  |he 
jointrefii,  fufficitfnt  in  durAtion  to  fecure  tlie  payment 
of  die  arrears  i  thopgh  perhaps  even  that  is  uaneceiTaryi 
for  if  the  widow  were  to  die  in  the  middle  of  a  quarter 
of  a  year^i  her.  executors  wbuld,  under  the  ftatut^ 
II  G.a.,  ^--ig.  /  15.,  be  epabled  to  rpcoyer  the  rcnfr 
charge  for  the  fra£lional  part  of  the  quarter  elapfed 
fioce  the  laft  day  of  payment ;  and  an  argument  which 
goes  to  more  than  that  fra£tional  part^  goes  on  (he  fup-* 
pofition  that  the  truftees  have  been  guiky  of  laches  ii) 
not  enforcing  the  payments  quarterly  as  they  accrued 
duey  which  laches  the  Defendant  is  not  entitled  to  aft 
fume  as  the  groun4  of  his  argument.  [Mansfield  C  J. 
Has  it  eirer  beeti  determined  that  the  executor  of  a. 
tenant  /srr  auier  vie  is  entilled  to  recover  a  portion  of  th(3 
rent  from  the  laft  quarterrday  under  that  (latute  ?  He 
is  certainly  within  the  mifchief^  for  otherwife  the 
(enanC  of  the  land  v^j  keep  the  ren(  for  his  own 
benefit.] 


'i8ko« 
Wyk^iam 
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Lims  Seijt.  contri.  It  may  be  doubtful  whether  tliis 
inftniment  conveyed  any  eftate  at  all  to  the  truftees : 
and  whether  it  were  not  void^  not  merely  for  (be  excefs 
pf  execution  in  attempting  to  convey  a  fee^  but  there- 
fore void  in  Mo :  but  if  it  conveyed  any  eftate,  it  eitlier 
conveyed  a  fee,  or  elfe  merely  a  chattel  intereft.  In 
either  of  thefe  three  cafes  the  Defendant  muft  fucceed. 
The  hypothefis  of  ah  eftate  pifr  outer  vif  involves  all  the 
<tifficultie«  attendant  upon  the  Defendant's  argument, 
apd  {bm^  others,  peculiaip  to  itfelf.  The  queftion  is  not^ 
whether  the  creation  of  a  freehold  eftate  lefs  than  a  fee 
inight  have  fulTiced^  hut  whether  the  grant  of  a  fee  be 
wt  X  go^  execut^a  of  th^  powen     The  pbjeaioi| 
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1 8  to.  raifed  to  a  fee,  is,  that  it  vool^  counteraft  all  the  ted 

tator's   intentidn  by  making  all  the  fubfequent  eftates 
equitable.     But  though  it  might  be  to  a  certain  degree 
inconvenient  to  change  a  legal  to  an  equitable  eftate,  yet 
the  real  and  fubftantial  part  will  not  be  at  all  affeQed  by 
It :  and  if  it  be  good,  the  recovery  will  prevail,  and  all 
the  fame  confequences  follow.     If  the  Court  can  look 
to  the  intention  of  the  parties,  it  will  look  to  the  con- 
fequences, as  tokens  to  be  called  in  aid,  in  developing 
thofe  intentions.     If  there  be  eqiial  difficulties  attendant 
on  botli  conftruftions,  the  Court  will  rather  make  fuch 
an  eleftion  between  them,  as  not  to  deprive  thefe  per- 
fons  of  the  right  of  fuffering  a  recovery  without  afking 
the  concurrence  of    parties,    who  in  truth   have  no- 
thing to  do    with  the  eftates.     This  eftate  was  much 
incumbered  with  mortgages,  fome  for  terms  of  years, 
a  very  fmall  part  of  them,  in   fee.     If  a  do«bt  arifes, 
whether  the  eftate  of  the  truftees  is  for  the  life  of  the 
jointrefs  only,  let  it  be  confidered  whether  the  property 
was  in  fuch  a  condition,  that  the  truftees  could,  at  the 
creation  of  their  eftate  pur  outer  viV,  and  at  all  times 
of  her  life^  enter  on  the  land,  and  receive  her  jointure. 
They  are  to  receive  it  quarterly.     But  on  large  eftates, 
(t  is  not  the  praftice  to  rcferve  rents  quarterly.     Taking 
it,  that  the  rents  are  rcferved   annually,  or  even  half- 
yearly,  that  they  are  payable  at  Lady-day ^  and  that  after 
Lady^ay^  and  before  Midfummer^  and  before  the  rents 
^are  received,  the  jointrefs  dies.     On  the  ftatute  i  r  C  2. 
<•  19.  /  15.,  her  executors  could   only  recover  af  moft 
the  fra£lional  fum  which  has  accrued  (ince  the  quarter- 
day,  but  the  prior  arrears  could  ncvSr  by  any  procefs 
whatever  be  recovered.     Thefe  would  not,  perhaps,  be 
reafons  fufficient  to  induce  the  Court  to  change  an  eftate 
clearly  exprefTed  *,  but  the  deed  clearly  and  manifeftly^ 
prtmd  faciSf  creates  a   fee,   and  the  only  queftion   is, 
whether  it  is  by  implication  to  be  reduced  lo  an  eftat^^ 
% 
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/fi/r  auUr  vii*      Unlefs   therefore  this  implication  be 
made  quite  manifeft^  and  unlefs  the  conftrutng  it  to  be 
a  fee,  will  be  attended  with  mych.  worfe  efleds  than 
the  other  altenative,  the  Court  will. not  vefort  for  a  fo* 
lution  to  the  eftate  pur  auttr  vie.    Thet'e  is  thb  further 
difficulty  in  the  conftrudiion  contended  for }  here  is  alfo 
a  power  of  charging  for  younger  children,  and  if  the 
truftees  are  to  haYe  no  other  eftate  than  during  the  life 
of  the  jointrefs,  how  are  they,  under  that  eftate,  to  raife 
the  portions  for  daughters,  and  to  leafe  for  twenty«one 
years  abfolute  ?     {^Mansfield  C.  J»  and  Lawrence  J.  The 
powers  of  charging  and  leafing  are  not  giren  to  the 
truftees:  they  are  neither  empowered  to  leafe  nor  to 
charge;   but   the  tenant  for  lite  is   to  exercife  thofe 
powers  ad  libitum.    It  is  argued  on  the  other  fide,  that 
this  could  not  be  a  fee  in  the  truftees,  becaufe  during 
the  eftate  of  the  truftees  the   tenant   for  life  cannot 
grant  a  legal  leafe  for  twenty^one  years,  or  make  a  legal 
charge.]    That  is  only  ihifting  the  difficulties }  and  per- 
haps if  all  thefe  difficulties  had  been  fugge^ed  to  the 
teftator,  he  would  have  framed  the  limitations  other- 
wife,  and  would  have  more  fully  confidered  the  parti- 
cular way.  in  which  the  power  ihculd  be  executed.     It 
is  of  no  detriment  to  the  Defendant,  though  this  (hould 
be  \1Ai2.  void  appointment  \  and  indeed  the  teftator  not 
having  exa&ly  pointed  out  how  far  the  tenant  for  life  (hall 
go,  there  is  no  meafure  by  which  the  Court  can  difcern 
the  excefs,  and  therefore  the  appointment  is  bad  in  toto. 
It  even  deferves  to  be  confidered  whetlier  this  may  not 
'be  a  chattel  intereft.     The  argument  againft  it,  that  the 
duration  of  no  chattel  intereft  can  be  meafured  by  the 
iife  of  man,  is  a  petitid  princtpiiy  for  it  aflumes   that, 
which  the  Defendant  does  not  admit,  that  this  eftate 
determines  with  the  life  of  the  jointrefs ; .  though  no 
cafe  indeed  has  been  cited,  to  prove  that  a  chattel  intereft 
may  not  be  given  determinable  with  human  life.     As 

.     to 


it  to. 


834 


WWHAM 

Wykhami 


CAS£S  IN  MtCHAEtMAS  TCRUT 

to  the  cafes  cited,  in  that  of  Doe  d.  Hitlts  v.  Ofmpifti 
it  was  evident  that  a  fee  was  not  intended  to  be  giteOi 
bfcaufe  the  fame  form  of  dertfe  to  traftee^  Was  re- 
peated after  the  limitation  ctf  each  eftate  for  life ;  tot 
In  the  prefent  cafe  there  is  no    fuch    palpr.ble    and 
nec^iFary  intendment  bjr  ^hicK ,  the  eftate  hiuft  be  fo 
narrowed.     VenabUsy,  Morris  may  be  confidered  as  an 
authority  that  the  Court  Willi  if  poffible,  conftme  fud 
ati  eftate  to  pafs,  as  beft  will  etecute  the  intention  of 
him  who  makes  it.     In  Curtis  v.  Price^  it  was  mani- 
feftly  not  the  intention  of  the  fettlor  to  give  the  trufteet 
m  fee,  becaufe  a  term  in  the  fame  premifes  is  immedi- 
ately after  limited  to  them,  to  commence  from  the  de- 
terminSition  of  the  eftate  fuppofed  to  be  a  fee :  that  cafe 
therefore  is  not  applicable  here.    The  Defendant  does 
not  much  rely  upon  the  cafe  of  Doe  i.  JltlMe  v.  Simffctit 
becaufe  the  Court  looked  at  it  with  a  very  different  vie^, 
but  it  does  feem  that  the  Court  would  there  have  admitted 
that,  which  the  PlaintifF  argues  is  ifnpoflible,  the  crea^ 
tion  of  a  t^n  for  raifing  the  arrears  after  the  determina- 
tion of  the  life  eftate.    IMansJleld  C.  S.    If  you  admit 
that,  you  admit  that  the  Court  would  rightly  hold  tius 
to  be  an  eftate  pur  outer  vie;  becaufe  you  remove  the 
objeAion  raifed  from  the  difficulty  of  levying  the  arrears 
after  the  life  eftate  j  and  it  would  not  neceflarily  follow 
'  that  the  original  eftate  might  not1>e  an  Q^^xxi  pur  auHr 
t;iV,  although  we  were  to  hold  that,  after  its  determination, 
a  new  term  would  arife  to  complete  the  purpofes  of  the 
limitation.]     A  devife  of  lands  to  truftees  and  their 
furvivor,  and  the  executo'rs  of  the  furvivor,  which  has 
often  been  held  to  create  a   fee,  was  yet,  in  Doei' 
Simp/in  v.  WbitSi  held  not  to  have  that  etkfX.    [L«p- 
reince  J.     The  further  truft,  to  raife  8oo/.,  it.  was  heldi 
might  befufficiently  fatisfied  by  impljring  a  term  after 
the  lives  of  the  annuitants,  and  therefore  there  was  no 
need  to  conftrue  it  a  fee.]    It  is  therefore  not  unreafon- 
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tfble  to  impty  a  chattel  intereft  in  this  cafe,  fince  it  ap^ 
pears  to  be  the  moft  obvious  way  of  fatisfying  the  inten* 
tion  of  the  parties,  to  create  a  chattel  intereft ;  and  it 
Aay  be  properly  fo  confidered,  although  the  words  im* 
port  m  fee»    It  is,  however,  indifferent  to  the  Defen* 
dant  to  which  of  thefe  two  conftruftions  the  Court 
may  indme.    He  fays  that  Ae  teftator  has  giren  the 
tenants  for  life  die  power' of  difplacing  the  fucceeding 
legal  eftates,  and  converting  them  to  equitable  eftates  t 
but  if  this  be  confidered  as  a  void  execution  at  law,  it 
will  difjdace  no  eftates  ;  and  no  injufticQ  will  be  done 
by  dus  conftmAion,  for  the  fettlements  will  ftill  operate 
as  good  charges  in  equity.     A  coveiiant  to  ftand  feifed 
is  a  known  form  of  conveyance,  and  may  operate  as  an 
appointment,  but  it  does  not  therefore  follow  that  a  co** 
venant  for  quiet  enjoyment  fhould  have  the  fame  effeA, 
l^MansfieU  C.  J.    The  difficulty  in  King  v.  MeHing  was, 
diat   the  covenant  to  ftand  feifed  was  by  a  man  who 
could  not  ftand  feifed,  becaufe  he  was  a  tenant  for  life, 
whofe  eftate  expired  with  his  own  Kfe,  neverthelefs  it 
Was  held  a  good  execution.]     The  covenant  for  quiet 
enjoyment  is  only  in  fuperabundance  and  in  furtherance 
of  his  execution,  but  it  did  not  go  die  whole  length  of 
the  obje£k ;  it  could  operate  only  for  that  which  he  cove* 
nanted  for,  the  duration  of  his  own  eftate*    None  of 
thefe  expedients  contended  for  by  the  Plaintiff  would, 
therefore,    have  fecured   to    the  jointrefs  the  regular 
quarterly  payment  of  the  rent-charge,  the  eftate  pur 
muter  vie  would  be  attended  with  great  inconvenience, 
and  it  would  be  better  to  hold  that  the  truftees  tdok  nd 
eftate  at  all  than  that. 
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Sbephird  in  reply.  The  Defendant  feems  to  rely^  but 
feeblv  on  the  argument  for  a  chattel  intereft.  A  leafe 
or  gfiant  to  any  one  generally,  without  faying  more,  is 
an  iesrfe  for  Kfe :  it  may  be  reduced  to  a  chattel  by 
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adding  any  thing  which  limiu  it  to  an  event  that  moil 
neceflaiily  happen  in  a  definite  time.  In  Doe  v.  Simfjott^ 
Lord  EUcftborough  by  no  means  held,  that  the  eftate,  the 
trufts  of  which  were  to  endure  for  the  meafure  of  hu- 
man exiftence,  was  a  chattel  intereft :  on  the  contcary, 
he  held  that  it  was,  as  far  as  related  to  the  annuitants, 
an  eftate  pur  auUr  vie  i  but  to  meet  the  objeAion  that 
fuch  an  eftate  would  not  wholly  fati^fy  the  trufts  of 
the  will,  becaufe  there  was  a  (olid  fum  to  be  raifed,  he 
held,  that  it  might,  as  to  that  purpofe,  be  confidered, 
as  if  there  had  been  no  annuities  at  all,  in  ^hich  cafe  it 
was  clearly  to  be  held  a  chattel  intereft  for  the  raifing  of 
the  folid  fum :  bu|  the  Court  were  quite  clear  it  was 
not  a  fee  for  the  purpofe  of  raifing  the  annuities  for  the 
annuitants.  This  execution  is  not  void  in  toto :  deeds 
which  are  completely  bad  as  conveyances*,  will  never* 
thelefs  operate  well  as  appointments.  Such  was  the 
cafe  cited  of  the  covenant  to  Aand  feifed  to  ufes.  It 
is  faid  that  the  fettlor  had  the  power  to  make  a  join- 
ture given  to  him  generally,  and  that  by  giving  a  fee  he 
has  executed  it  in  the  heft  poflible  way,  but  it  may  be 
denied  that  when  a  power  is  given  to  perform  an  a£t 
generally,  and  it  may  be  done  in  either  one  of  three  or 
four  methods,  the  appointor  is  at  liberty  to  do  it  only  in 
the  beft  poflible  way ;  but  if  the  beft  polfible  way  were 
to  be  purfued,  it  couI8  be  executed  only  by  giving  an 
eftate  pur  outer  vie ;  becaufe  by  that  mode  it  may  be 
efFeftuated  without  deftroying  any  one  of  the  legal  re- 
mainders. In  Doe  v.  Simpforiy  Lord  EUenborough  C.  J. 
&ys9  (for  much  ftrefs  has  been  laid  on  the  argument  ab 
inconvenientif)  <<  if  the  inconvenience  (hould  fubfift  to  a 
greater  degree  than  it  is  likely  to  do,  it  would  not  war* 
rai|t  us  in  putting  a  conftruflion  on  the  will,  in  order  to 
avoid  it,  which  the  terms  of  the  will  do  not  fairly  and 
naturally  in  themfelves  bear,"  In  the  cafe  of  Kenrick 
V.  Lard  William  Beauctcri,  ^Bof.  ist  PulL  175.,  Lord 
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Alvanley  C.  J.  fays,  "  It  would  indeed  be  much  more 
conFenient,  that  the  legal  eftate   fiiould  be  Felled  in 
tniftees  for  the  payment  of  thcf  debts,   than  that  the 
truft  Ihould  be  executed  by  the  devifees  under  the  di- 
reiflion  of  a  court  of  equity  ;  for  a  court  of  equity  could  % 
not  enable  a  devifee  to  make  a  complete  title  to  this 
eftate..    But  this  is  only  an  argument  ah  inconvenlenii^ 
from  which  we  cannot  conftrue  the  teftator  to  have  faid 
that  which  in  faci  he  has  not  faid."    The  obfervation 
that  the  teftator  feems  to  haFe  contemplated  that  thefe 
eftates  were  coFered  with  incumbrances,  and  that  truf- 
X&^  could  not  inftantaneoufly  get  into  the  pernancy  of 
the  rents  and  profits,  wherefore  an  eftate  pur  outer  vie 
would  be  unfuitable  to  the  purpofe  of  fecuring  the  an- 
nuity, goes   to  the  iength  of  fuppofing  that  nothing 
might  arife  during  the  whole  life  of  the  jointrefs,  and 
that  a  iale  might  be  neceflary,  in  order  to  fecure  payment 
to  her  executors  of  the  whole  fum  which  accrued  during 
her  life ;  but  this  argument  is  rebutted  by  the  circum- 
ftance  that  the  teftator  has  devifed  fpecific  el^ates  for 
the  payment  of  his  debts,  and  has  devifed  over  the  re- 
fidue,  and  that  he  direds  the  jointure  to  be  raifed  out  of 
the  rents  and  profits  only,  fo  that  he  evidently  contem- 
plated, that  the  eftate  which  he  fubjefied  to  the  jointur- 
ing power,  would  be  unincumbered  and  fufficient.     It  is 
argued  that  the  teftator,  in  creating  an  eftate  tail,  in- 
tended tliat  the  tenant  in  tail  fliould  be  in  a  condition  to 
cut  oflFthe  entail  as  foon  as  poflible :  but  this,  furely,  is 
not  to  be  prefumed^  but  rather  the  contrary :  and  though 
the  Court  will  do  nothing  to  prolong  an  ^ntail,  they 
will  lend  no  extraordinary  afliftance  in  order  to  cut  it 
off.    No  cafe  has  been  cited  to  fliew  that  an  eftate  givex^ 
to  truftees  and  their  heirs^  coupled   with   duties^  that 
confift  with  a  lefs  eftate,  ihall  carry  a  fee.    A  devife  to 
truftees  and  their  heirs  in  truft  to  fell,  was  held  by  Lord 
Hardmcke  to  confer  a  fee,  becaufe  a  lefs  eftate  would 
Vol.  in.  Z  not 
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not  anfw^r  the  purpofey  bi^t  hire  no  (uck  oeceffify 
ezifts  I  9nd  although,  if  the  (ettlexof  nt  vjere  now  to  be 
mad^  th/e  Court  of  Chancery  would  djlre^  it  K)  be 
£ramed  in  the  bed  po0ible  way,  yet  vhen  the  appomt^ 
ment  is  actually  m^de,  and  is  legally  goodi  the  Co^tt 
^wili  not  undo  it,  merely  becaule  a  better  mode  mikgbt  pof- 
fiU  J  baxe  been  fuggefted. 

Cur.  adv.  wk. 

Qnthi9  day  the  Court  feilt  to  the  Lord  ChsnceUortbe 
Ibllqwin^  certificate : 

We  have  confidered  the  circnmftances  of  this  afet 
and  the  arguments  of  counfel  for  the  parties,  and  are  of 
opinion  that  the  truftees  named  in  the  deed  of  appoint- 
ment of  the  2oth  day  of  June  l^66,  and  in  the  ether 
deeds  of  die  26th  of  December  178a,  and  the  ift  of  D<" 
cember  1796,  did  not^  nor  did  any  0/  them»  take  any 
eflate  or  ioter^fl  in  the  manors,  landsj  and  hereditament} 
in  queftion,,  of  wjiich  the  Right  HonQurabte  PM/ 
Lord  JFenman^  the  teftator,  was  feifed  in  fee-fimpk 
at  the  time  o£  making  his  w^ill,  and.  which  were  there* 
by  ^Ven  to  the  Honourable  Philif  Wenman  Ids  foo, 
afterward^  Flili^  Lord  Wenman^  for  Ufe,  or  in  an j  of 
tbeoi. 

r.  Mansfield. 

J.  Heath. 

S.  Lawhencc. 

A^  CHAySRI- 
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White  and  Others  v.  Ud^AlLti.  iMf. ^ 

'J^fBi  ttltf  in  *Aion  ttp6ft  %  feaitbohd.     !*»  DrftotU      If  the  Defend- 
»!»  j^lMM,-  Abt  .fl»e  Plaihtift  ftw?d.  out  tfe  writ  "*  P^^**  *  ^^ 
«pm  Whieh  tfiey  faatf  d<tefartd  dgtf tf ft  Mte,  fc^feh^  the  m^^^c^ 
^kGiglklteM    df    tlK  ftipl^onKl    #ritihg   dbng;<tory  #»8  wiU  permit  the 

dfo  fetfdfi^  iffif  c^sKife  of  ^k>ti  ii^  that  Mt  had  actrtted  the^^^^dut 
Uf  dW  InrfiftiA   t*»reii{>6i* ;    wWch  h^  afienW,  and  ^»^  »»«d* 
pnytfd  jfldffflent,  ai«d  fiiflrt  the  Plimitiffs  01}^  he  di- 
f«dled  to  caofe  th;e  nrfh  w  be  rmirfv§d  Mid  fHed  of  fes. 
eoid,  arid  thai  (he  record  diereof^  whdn  rhuxtod,  mi^ 
be  mfpeaed  by  the  Conn, 

fitdMU  9^^*  hff^  dfi  a  fbti^^y  di^p  ebttiried  a  fule 
^t&  qdAfh  lltiaplea,  and  diat  the  PlaintMb  mrght  be  at 
liberty  tor  etiter  up  fn^  judgmdnt^  af  lor  want  of  a 
fdeifa 

Ofifi9w  SeF^«  (hewed  canfe.  Akhoiqh  there  may  bb 
feme  fiirphi£lge»  the  pfea  is  (^.  The  fEatute  4  ft 
5  ^ifiK.  e.  f  6«  requires  that  the  affi^meiit  of  the  baik> 
bond  ihaK  be  ftamped  before  any  a£Uoir  is  brought 
tlieieoa.  Thk  paM  then  of  the  plea  is  of  ilfeif  a  good 
and  fiibftkn^e  groand  of  defence,  and'  the  Defendant 
nif^  haffe  ftepped  here:  but  he  goes  on  to  fay,  '«*  and 
b^fose  any  eamfe  of  a£kion  hi  that  fait  hdd  accrued  to 
the  PlaintiA)"  which  is  another  good  defence :  he  then 
proceeds  to  pray  that  the  Plaintiff  may  be  direfled  t6 
bring  the  writ  into  court ;  it  is  known  the  Court  wiH 
not  compel  the  production  of  the  original  writ,  but  this 
ferpfttfage  at  die  end  #ill  not  yidate  the  foregoing  part 
of  tte  pieu,  Irhieh  is  goed.    It  fuggelte  a-  phun  replica^ 
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tion,  that  the  affignment  was  (tamped  before  the  writ 
fued  out  I  and  the  Plaintiff' might  have  proceeded  to  an 
iflue  upon  that  fa£l. 

Pechwell  in  fupport  of  his  rule.  The  gentleman  who 
penned  this  plea  has  laid  a  very  ingenious  trap.  He 
knew  the  Court  would  not  grant  oyer  of  the  original 
writ,  and  if  we  had  demurred  to  the  plea  for  want  of 
oyer,  he  would  have  faid,  there  is  a  prayer  of  oyer  at  the 
end  of  the  plea.  The  plea  that  the  affignment  was  not 
ftamped  in  due  time^  is  a  valid  one,  and  well  known^ 
but  the  ordinary  and  proper  form  is^  to  plead  that  it  was 
not  ftamped  at  the  camtnencement  cf  the  futt ;  if  he  had 
fo  pleaded,  the  Plaintiffs  could  have  taken  ifliieonit 
with  fafety,  but  the  Defendant  refers  to  the  time  of 
fuing  out  the  writ  on  which  the  Plaintiffs  declare.  If 
the  Plaintiffs  had  replied  that  the  affignment  was  ftamped 
before  the  commencement  of  the  fuit»  the  Defendant 
would  have  demurred  for  the  departure  ;  if  the  replica- 
tion had  been,  that  the  affignment  was  ftamped  before 
the  original  writ  was  fued  ou4,  it  could  not  have  been 
(hewn  until  oyer  of  the  original,  which  is  never  granted ; 
if  the  Plamtifishad  replied  that  it  was  ftamped  before 
•the  ccfias  was  fued  out,  the  Defendant  would  have  laid 
that  that  was  merely  mefne  procefs,  and  that  it  was  an 
admiffion  that  it  was  not  ftamped  before  the  original 
fued  out.  The  writ  on  which  the  Plaintiffs  declare,  is 
not  the  writ  which  they  fue  outj  they  fue  out  Z4a^ 
cd  refpondendum  only,  but  declare  upon  an  original  In 
all  thefe  cafes  of  new  devices  and  experiments,  the 
Court  permits  judgment  to  be  (Igscd  for  want  of  a 
plea. 

The  Cottit  thought  there  might  be  fome  ambigudy  in 
A%  words  «  fued  out  the  writ  on  which  they  have  de- 
clared,'* 
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clared/*  but  difchaij;ed  the  rule»  upon  condition  of  the  1810^ 

Defendant  amending  inftantirj  by  altering  it  to  the  words  "^  '  —^ 
<'  commenced  this  fttit,**  and  ftriking  out  the  prayer  of  ^^  Othen 
oyer. 

Rule  difcharged  without  cofts. 


HowABn. 


REGULA  GENERAUS. 

XT  is  ordered^  that  from  henceforth  in  bailable  cafes  for 
any  fum  exceeding  one  thoufand  pounds,  it  fhall  be 
fufficient  for  the  bail  to  juftify  in  one  thoufand  pounds 
beyond  the  fum  fwom  to. 


END  OF  MICHAELIf  AS  TEEM. 


23 


OAS£  >N  MIOHAELMA8  VAeATiON 


J^/^A-d  Q^^  ^  9^^'  9^^'  BouGHTON  V.  Sandilands. 

A  Udy  having    'l^IS  was  a  eaf«  direded  by  the  Lord  Chancellor 

aanaliy  married  f^^  ^j^^  opinion  of  the  Court  of  Common  Pleas. 

with  the  confent 

of  guardtani  "^^  c^^^  ftated,  that  on  the  \%in  m  January  X7949  Sir 

named  by  her  de-  Edward  Boughton^  beinj;  feifcd  in  fee  of  an  eftate  called 

JI^^^J"^^  White  Acrey  by  his  wiU  deviffed  the  fame  to  Richard  San^ 

and  confirmed  by  dflf^  apd  /^fl  ^//^ff,  th^^  U^ii^fl  ^W*  affiS«l§^'<  fo  tpift 

^X^^'  "  "^  ^  ^"""^  ^^^  *^  "^^^  ^f^^'  Wt?ntiWfi4*  ^that  i^  tQ  £ay,) 

a  recovery,  and  *J  tfl  th«i  Wf<?  Pi  fei?  ^?W|thlPf  &i^  -Po^ffc  dlVliy;  Jief  l?a. 

declared  the  ufes  «  tural  life  ;  and  after  her  dfceafej  to  tjie  feeirs  of  ^ler 

i^mtoLTof^eiw  '*  body  lawfully  to  be  begotten,  in  toil  general;"  proTided 

felf  and  her  huf-  <«  that  his  faid  daughter  fhould  marry  with  the  confent  of 

inaSndorL  M6i  "  hergnardians,  and  that  the  huftahd  (he  might  happen  to 

fettlement.    It  «  marry  ihould  take  upon  him  the  name  oi  Brnghtani 

S\^%jSd    "  *"^  *^  "^"^  ^^^  ^^^'^  ^^"^^^  ^'^  ^'*°"^  '^^^^'  *"' 
marriage  waa  «  in  truft  for  his  daughters  Caroling,  Dapis  and  Luq 

void,  bccaufe  at  cc  JJtfvw,  fucceffively,  for  life,  and  to  the  iftie  of  their  re- 
the  tune  thereof  Arv-      i.^^rti         11  'r        «•■• 

her  legal  father      **  fpetkive  bodies  lawfully  to  be  begotten,  fuccefliTely  m 

was  alive»  and  did  <<  tail  general.  And  after  the  deceaie  of  all  his  daughters 
^wS?'thr  *^*  "  ^thoMX,  iffue,  in  truft  for  the  teftator's  own  right  fceirs 
parties  conceived  '  "  for  ever."  And  in  the  will  were  contained  the  follow- 
thu  the  fettlement  Jng  words  :  "I  appoint  my  CAer  Ruthfrfird  and  Mr. 
voidy  and  executed  "  ^andilands  guardians  of  niy  faid  children."  The  tcf- 
adeedof  revoca-  tator  died  without  legitimate  ifiue;  EUza^  Caroline^  and 
anodiCT  recoverv  ^^^J  Davts^  named  in  the  will,  had  gone  by  the  name  of 
after  which  the  Boughton  in  the  teftator's  lifetime.  They  were  reputed 
fcSei^m.*  Hdd  *""*  t«li^ved  to  be  the  natural  children  of  the  teftator. 
that  the  recovery  -  At  the  time  of  the  birth  of  EUza^  her  mother  was  law- 
and  firft  fettlement  fully  ms^rried  to  a  perfon  of  the  name  of  Kaye^  who  'was 
though  made  un-  l*^^"B  ^  .^^  Ae^xh  of  the  teftator;  and  on  the  loth  of 
der  a  mifiake  of  Auguft  i  798^  on  wliicb  day  Eliza  was  married  by  licence 
the  fituatbn  in  '       "     .  .         > 

which  the  parties  ftood. 

to 


t6  George  Charles  Bfaihivaiti  £fq.,  Mrs.  ttuthHfotd  ahd 
Mr.  Sandilahdif  who  Weile  named  as  guardians  in  the 
will,  having  beefl'firft  appointed  guardians  by  the  Court  of 
Chancery,  and  baring  been  parties  aflenting  to  the  mar- 
riage. Previous  to  this  marriage,  articles,  bearing  datb 
the  tfth  Auptfi  lypjf,  i^ere  entered  into,  by  which  Mr. 
Bratbtoidu  eorenantedj  Aat  npoh  the  fiiid  I^ita  Dthfli 
coming  of  age,  the  faid  eftate  (hOuld  be  conveyed  to  cer- 
tiin  ttfes  in  the  articles  fpeclfied,  and  that  he  and  Ms  in« 
tended  wlfd  ftould  join  in  recoveries  for  conrejring  the 
fame  to  fuch  ufes ;  fhffe  a^e  tnUnd  into  In  cottftderatkn 
^tbi  intended  marriage^  and  of  the  fettletoent  or  ptdvi* 
£011  to  be  made  by  the  intended  hufband  for  the  Wife 
and  her  ifliie.  Mta  attained  hef  age  of  ti  years  on  the 
lift  ^ March  1 799.  An  indenture  of  bargain  and  fde, 
bearing  date  the  i  ft  day  oi  May  1799,  was  made  and 
execiited  between  G.  C.  Srath^t/ahe^  by  the  dcfcription 
(^G.  C.  Brathaaite  Boughton,  otPoflen,  itx  the  cotmty  of 
Hereford^  Kfq«>  a  lieutenant-Colonel  in  His  Majefty's 
army,  (th^tofofe  called  G.  C.  Brathivaite,J  and  JEliTid 
DaiHf^  by  the  defcription  cf  tK^a  his  vilfr^  (one  of  the 
daughfterd,  and  a  deVifee,  named  in  the  laft  wiJl  and  tef- 
taraent  of  Sir  Sdnjuard  Bought(fti^  {ate  of  PoJtcH  Court,  itt 
the  c<mntf  di  Hereof d  afofefaid,  Baronet,  deceafed,  tA 
Ae  flrif  pafirtj  James Fatrer  Efd^f.  of  the  fecond  part; 
and  floHiat  Atlihpmi  Geiftlemaft,  of  th^  tKrd  part : 
It  recited  the  te^-Aox  Sir  E.  Boughtofl^  wi!J,  fcW  de^th 
wtdiont  reyplSng  or  altering  it :  the  marriage  wijh  fuch 
confent  as*  afOfefard;  th^  G.  C.  Btath'umite  had,  by 
virtae'  of  His  Majefty's  rojal  licence,  afl^ed  and  ufed 
the  name  of  Bougbtm  ;'*  that  BHza  the  wife,  hiA  at- 
taine<f  the  age  of  21 ;  that  he  and  Ihe,  or  he  in  her 
right,'  were  in  pOilefiioh;  tfaa|!  he  and  his'  wife  had 
agre^  and  determined  to  fuffiir  a  cdhtmon  recovery,  to 
the  ttJes  therem  after  limited  \  and  therefore  in  purfur 
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ance  of  that  agreement,  and  for  barring- her  cftate  tall, 
and  for  afliiring  the  premifes  to  the  ufes  thereinafter 
declared,  and  in  confideration  of  ten  (hiUings  to  each  of. 
them  paid  by  the  faid  James  Farrer^  they  grant,  bar- 
gain,  and  fell  to  him  arid  his  heirs j  the  premifeSjtohoU 
unto,  and  to  the  proper  ufe  and  behoof  of  him,  hii 
heirs  and  affigns,  during  the  joint  natural  lives  of  the 
hufband  and  wife,  to  the  intent  to  make  him  a  good  te- 
nant to  the  precipe,  that  a  recovery  might  be  fufeed, 
in  which  a  writ  of  entry,  might  be  fued  out  againft 
FarrvTy  who  was  to  appear  and  vouch  to  wajrnnty  G. 
C.  Brathwaite  Boughton  and  Eliza  his  wife,  who  were 
to  vouch  over  the  common  vouchee,  &c. ;  and  the  reco- 
very was  to  enure  to  the  ufe  of  fuch  perfon  or  perfoas, 
and  for  fuch  eftate  or  eftates,  and  to,  for,  and  upon  fudi 
ufes,  truftsj  intents,  and  purpofes,  and  under  and  fubjeft 
to  fuch  charges,  powers,  provifions,  and  decburations  as 
the  faid  G.  C.  Brathwaite  Boughton  and  Eliza  his  wife, 
by  any  deed  or  d^eds,  &c.  fhould  jointly  direft,  limit, 
or  appoint  j  and  in  default  of  and  fubjeft  to  any  fuch 
joint  direftion,  limitation,  or  appointment,  to  the  ufe  of 
G.  C.  Brathwaite  Boughton  and  his  afBgns  for  life,  fans 
wafte  J  with  remainder  to  the  ufe  of  Eliza  his  wife, 
and  her  affigns  for  life,  fans  wafte  j  with  remainder  to 
the  ufe  of  Farrer  and  lus  heirs,  during  the  lives  of  C 
C.  Brathwaite  Boughton  and  Eliza  his  wife,  and  thelifc 
of  the  furvivor  of  them,  upon  truft  to  preferve  the  con- 
tingent remainders ;  with  jremainder  to  the  ufe  of  the 
firft  and  other  fons  of  Eliza  Boughton,  by  G.  C  Br^l^ 
waite  Boughton  her  hufband,  fucceffively  in  tail  male  5 
with  remainder  to  the  ufe  of  the  firft  and  other  daughters 
of  Eliza  Boughton,  by  G.  C.  Brathwaite  Boughton  her 
hufband,  fucceffivel/  in  tail   male ;  with  remainder  to 
the  ufe  of  the  firft  and  other  fons  of  Eliza  Bougbtotiy  by 
CJ.  C.  Brathwaite  Boughton  her  hufband,  fucceffively  in 
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tail  general }  with  remainder  to  the  ufe  of  the  firft  smd 
other  daughters  of  Elhui  Bougbton^  by  G.  C  Brathnvaite 
Bct^Iaan  her  hufband^  fucceffiyely  in  tail  general ;  with 
remainder  to  the  ufe  of  the  firft  and  other  fons  of  Eliza 
Boughton,  by  any  hufband  or  hufbands  with  whom  (he 
might  happen  to  intermarry  after  the  deceafe  of  G.  C. 
Bratbnvaite  Bougbton,  fucceflively  in  tail  male ;  with  re- 
mainder to  the  ufe  of  the  firft  and  other  daughters  of 
JSIhsa  Bwgbtofif  by  fuch  after-taken  hufl>and  or  huft)ands9 
fuccefiiTely  in  tail  male ;  with  remainder  to  the  ufe  of 
the  fiift  and  other  fons  of  E/iza  Beugbton,  by  any  after- 
taken  huft)and  or  huft>andS|  fucceffively  in  tail  general ; 
with  remainder  to  the  ufe  of  the  firft  and  other  daughters 
of  EUza  Bougbton,  by  any  fuch  after-taken  hu(band  or 
hufbands,  fucceflively  in  tail  general  $  with  remainder  to 
the  ufe  of  fuch  perfonor  perfons,  and  for  fuch  eftate  or 
eftatesy  and.to^  for,  and  upon  fuch  ufes,  trufts^  intents, 
and  purpofes,  and  under  and  fubje£l  to  fuch  charges, 
powers,  proyifoes,  and  declarations,  as  G.  C.  Bratbwaite 
Bougbton,  at  any  time  or  times  during  his  life,  by  any 
deed  or  deeds,  &c.  (hould  fepa^ately  or  alone  direfl, 
limit,  or  appoint ;  and  in  default  of  fuch  laft  mentioned 
d]ie£^n,  limitation,  or  appointment,  to  the  ufe  of  the 
right  heirs  of  G.  C.  Brathvmte  Bougbton  for  ever.  In 
Softer  term  l^99t  a  recovery  was  duly  fufiered  purfu- 
ant  to  die  faid  deed.  This  indenture  in  every  part  of 
it  defcribes  G.  C  Bratbwaite  Bougbton  and  E/iza,  as 
hufband  and  wife,  but  it  is  not  exprefled  to  be  made  in 
execution  of  the  articles  before  marriage,  nor  in  confi- 
deration  of  the  marriage ;  and  in  fa^l,  the  ufes  are  ma- 
terially different  from  thofe  to  which  the  premifes  were 
covenanted  by  the  articles  to  be  fettled ;  and  it  being  taken 
for  granted  that  the  parties  were  married,  there  is  no  limi- 
tation of  any  ufe  to  her  and  her  heirs  until  the  marriage. 
After  this  indenture  was  executed,  and  the  recovery 
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fuffered   in  purfuance  thereof,  it  was  difcbvered  that 
■when  the  articles  of  the  (5th  Augujl  1798  wert  entered 
into,  and  when  the  marriage  was  fuppofed  to  be  had, 
Eliza  was,  in  law,  the  daughter  of  her  mother  and  the 
man  to  whom  her  mother  was  married ;  and  dierefbre 
that  Eliza's  marriage  with   G.  C.  Brathwaite  Boughtbn 
was  not  duly  folemnized,  and  that  they  were  not  huf* 
band  and  wife  }  and  upon  the  trial  of  an  iflue  fince  dl- 
refted  by  the  Court  of  Chancery,  this  has  been  fo  found. 
In   thefe  circumftance^,    by    a    deed    of  four  parts, 
dated  the  27th  of  June  iQoo,  and  made  between  Elizn 
Soughtorii  by  the  defcription  of   Eliza  Houghton  other- 
wife  Eliza  Kdyi^  otherwife  Eliza  Davis,  of  Pofion  Court 
in    the  county   of  Hereford^  fpinfter,    and  devifec  in 
tail  named  in  the  laft  wilt  and  teftament  of  Sir  Mdwari 
Boughton,  of  the  firfl  part,  G.  C.  BratiiUaiie  Boiigiion  of 
the  fecond  part,  James  Fanrr  of  the  third  part,  and 
Thomas  AtUnfon  of  the  fourth  part ;  reciting  the  wil  of 
Sir  Edward  Boughtofii  and  the  articles  of  the  6thAugufi 
1 7981  the  bargain  and  faJe  of  the   Xft  Maf  1799,  aid 
die  recovery  fuffered  in  fmrfuance  thereof;  and  r^icitingi 
that  fince  the  fatd  feventl'  indentttre$  wem  etectted, 
ami  the  faii  xleco^eiry  MRMi,  tt  had  been  diftotefed 
thsLt  at  the  thne  of'  the  d^te  antf  execution  of  flir  htttM* 
ttme  of  (Jthrof  jitigo/l  1798;  atirfaf  th»  time  wRetf  the 
marriage  betwetm  the  farid  G.  C.  ^Btttfbtmte  Sotgj^vH 
and  Efhoa  ButtgnfM  w^  rtfppoferf  to^  be  foleittKZtu, 
Elizarwz^  a  Pe^thtmte  chHd  of  John  Kaje^  hf  Ks-irife 
Sahm  Kayfy  (in  the  tcftsrtot's  wiB  caBerf  SahMtDadiSy) 
and  that  Johrr  Kaje  and  Se^me  Ms   wife,  (the  hirfiz! 
father  and  raodicr  of  ESita,)  were  ftlH  bo*  Bring, 
wherefisie,  inafamclt  as  BRta  Boughtm  was  an  infant 
under  the  age  qf  ir  years,  and  incapable  of  contnaing 
matrimony^  or  of  making,  or  agieetng  to  make,  any 
fettfemcnt  or  fettfements  of  her  cffiatcs  or  fortune  when 

6  the 


the  )fefq^^mw^Qfm4  iod^tura  of  the  ^  of  A»pf/i 

179^  Wji9  10409  and  en(«r9d  intO|  and  when  the  mar- 

^?«o  ))M))ir|)f  n  Q,  C*  J^raikwiitP  B9ugbi9H  and  £/im 

fi^tigkkm  W4S  agr^d  vpoQ^  «md  was  in«ant  and  intended 

to  lie  i]olemai9(edf  and  inafmuch  a«  the  fam^  indenture  of 

{^Ui^jmrn  wa#  ipad^  and  ea^ecutedi  and  the  faid  mar- 

i;qge  was  ^ontra^led  and  attempted  to  lie  folemniaed, 

wlfhont  tke  confent  qf  JtAn  Kay^  the  father  and  natu« 

cd  gHf^rdian  o(  vS/m  Bm^Atfit$M   it  wa»  confidered  and 

undprftoqd  that   thfi  faid  fuppoftd  niarriage  between 

Q.  C*  ^mfl!f9vai^0  JSofigit^  and  £Iiza  Bmgbtonp  and  alio 

tl)^  aiKkle^pf  the  6t^  of  4uf^Ji  1798}  and  the  fettle- 

QienC  of  the  I  ft  <4/«|  179$^  and  all  other  fettlementa 

and  QWtra^  9r  s^eementa  for  fettlemenu.  whatfoever» 

o^dfb  ^n^rod  >nlAi  ov  eveoHted»  in  cfuitemplation  or 

qpnGd^^atVm  of  fncli  nparriage,  were  abiblutelf  null  and 

?oid  »  and.  that  MHa^  Smgbtm  and  G*  C.  BratbvudH 

JSouf/btou  were  then  at  full  liberty,  either  to  nn^y  againn 

q^  tQTi^naiA  fipgl*  and  unmarriedf  a9  th^y  mi^t  think^ 

Vfo^  i,  ^nd  that  if  ^liafa  Bot^gbioa  and  G.  C  Bratbwaiie 

&ugbm  OxofAd  delerniine  to  marry  again«  then  that 

th^j.  w«re  ctynpetent  and  at  full  liberty,  either  befora 

QVaftei  fi|ch  n^w  nwriag^,  to  enter  into  and  make  fii/ch 

Q^iffi  aHMkfih  Qi?  fettlement%  cf  or  concerning;  theis 

eftfjm  or  fdrttwee,  or  to  vefufe  ^  omt  making  any 

Mti  ais&ctoi  or  (btdewenta*  aa  they  rngbt  think  pro- 

pen  %  a9d  reciting  that  fifi^M  J^^gk^m  wi  G.  C  £rat£* 

fCMHir  4hH?i*^  were  agreed,  and  had  dcttennined,  not 

tOb  ttiarry  again  upon  the  tennt,  or  uadeor  any  of  the 

coMtfiows-   or    engagement^   for  making    fettleisents^ 

wl^ch  were  agreed  upon,  or  were  fttpnlated  for>  or  made, 

or  entered  into,  on  the  treaty  aforeiaid,  or  in  concern* 

plfttlenof  their  fappofed  former  marriage  j  and  that,  in 

onier  that  if  Elha  Bougbton    and    G.  C.  BrtAwaite 

Mm^hhn  AanM  thereafter  detenmne  to  marry  again«. 

*  there 


347 


iBii. 

BOOQMKTOtf 

Vm 

SaHWAWPB, 


348 


CASE  IN  MICHAELMAS  VACATION 


1811; 

BOU(9ITOK 
SAMDILANDSi 


there  might  I>e  no  reafon  or  pretence  to  contend,  tnfifty 
or  fuppofe,  that  fuch  fecond  marriage  was  agreed  upoDi 
or  had,  or  folemnized  upon  any  fuch  terms  or  under  anf 
fuch  conditions  or  agreements  for  making  fettianents  as 
aforefaid,  G.  C.  Bratbwate  Bougbtwt  and  ERxa,  Bwgbtm 
had  not  only  mutually  and  refpedirely  agreed  to  refcind, 
revoke,  and  declare  abfolutely  null  and  Toid,  the  iaid  two 
indentures  of  (ettlement  of  the  6th  Augu/l  1798  and 
die  x^Mmj  i7s^,  and  all  the  covenants,  contracts,  agree* 
ments,ufes,  trufts,  limitations,  provifoes,anddeclanitioDS 
therein  refpediively  contained;  but  had  alfomutuallf 
and  refpeflively  agreed  to  releafe,  Exonerate,  and  dif* 
charge  each  other  from  all  contrads,  promifes,  engs^ 
ments  and  agreements  whatfoever,  either  for  marriage 
or  for  making  any-  fettlement  or  (ettlements  upon,  or  in 
conGderation  of  marriage,  which  had  at  any  time  or 
times  theretofore  been  made  or  entered  into  between  and 
by  G:  C.  BrathwMte  Beughton  and  Elhta  Baugkoh  ot  hj 
one  of  them  widi  or  to  the  other  of  them,  or  by  one  of 
them  with  or  to  any  otiier  perfon  or  perfons  on  bebalf 
of  the  other  of  them ;  and  of  and  from  all  breaches  or 
forfeitures  of  fuch  contrails,  promifes,  engageflnents, 
and  agreements  refpeAively,  and  all  a£bions,  fnits,  da- 
mages, claims,  and  demands  on  account  thereof,  or  d 
any  of  them,  refpedlively,  in  fuch  manner  as  was  there* 
inafter  mentioned  and  exprefled;  and  that  EUzttBoughm 
had  alfo  agreed  to  releafe  and  difcharge  G.  C.  Brattwmte 
Boughton  from,  and  to  ratify  and  confirm  all  payments 
tiiat  had  been  made  by  or  to,  and  all  afls,  matters,  and 
things  that  had  been  done  by  G.  C.  Brathwaite  Bgagbton 
from,  for,  or  on  account  of^  or  upon,  about,  or  concern* 
ing  the  eftates  devifed  by  the  faid  recited  will,  £nce  the 
marriage  fo  intended  and  attempted  to  be  had  and  fo- 
lemnized between  them ;  and  reciting,  that  for  ^  pur- 
ppfe  of  avoiding  or  obviating  and  removing  all  doubts 

and 
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and  queftions  that  might  arife  refpe£ting  the  operation 
of  the  (aid  common  recoTexy,  or  refpeAing  the  fuffi-. 
ciency  of  fuch  common  recovery,  to  bar,  extinguifli, 
and  deftroy  the  eftate  tail  veiled  in  Eliza  Bwghton^ 
under  or  by  virtue  of  the  fame  will,  with  all  remainders 
and  reverfions  thereupon  expe6iant  or  depending  ;  and 
for  the  purpofe  of  conveying  the  premifes  to  fuch  ufes, 
upon  fuch  trufts,  and  for  fuch  intents  and  purpofes  as 
were  thereafter  limited,  Eliza  Boughion  had  determined 
to  fufier  a  new  common  recovery  of  the  premifes  in 
the  manner  thereinafter  mentioned;  and  that  Eliza 
Bmgbtm  had  requefted  G.  C.  BrathwaiU  Boughton  to 
join  with  her  in  making  a  tenant  to  the  precipe 
for  fuch  new  common  recovery,  which  he  had  agreed 
to  do  in  fuch  manner  as  thereinafter  was  ezprefTed; 
therefore,  by  the  faid  deed,  G.  C.  Brathwaite  Boughton 
and  Eliza  did  feverally  and  rcfpc£lively  refcind,  revoke, 
and  declare  abfolutely  null  and  void  the  faid  feveral 
indentures  of  the  6th  Auguft  1798  and  the  ift  oi  May 
i79Py  refpe£lively,  and  all  the  covenants,  contra£ls, 
agreements,  ufes,  &c.  in  or  by  the  fame  indentures,  or 
either  of  them,  limited,  declared,  or  contained ;  and  alfo 
all  other  contra£ls,  promifes,  engagements,  and  agree- 
ments whatfoever,  either  for  a  marriage,  or  making  any 
fettlement  upon,  or  in  confideration  of  marriage,  which 
had  at  any  time  theretofore  been  made  or  entered  into 
between  them;  and  they  and  each  of  them  did  quit 
claim  to  the  other  of  them,  all  contrads,  promifes, 
engagements,  and  •  agreements  whatfoever,  eitlier  for 
marriage,  or  for  making  any  fettlement  or  provifion 
upon,  or  in  conGderation  o£  marriage,  which  at  a;iy  time 
theretofore  had  been  entered  into  by  them,  with  or  to 
the  other  of  them,  or  by  either  of  them,  with  or  to  any 
perfon  or  perfons  whomfoever,  on  behalf  of  the  other  of 
them ;  and  from  all  breaches  or  forfeitures  that  had 
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been  or  fliOfaM  thereafter  be  mi^e  or  codiMiniJd  of,  i«, 
or  cdnceming  the  (aid  comra£{9,  ptMMti^  eiipfeftWn^ 
and  agreements,  or  zay  6f  them ;  and  alfo  of  and  froii 
all  aAionSy  fuits,  &c.  whatfoerery  on  accfouat  *  in  n^ 
fpeA  of  fuch  caatnCtSf  Sec. ;  and  fior  the  binring  the 
eftate  tail  which  hj  of  ander  the  teftatoi'9  w31  wai 
vefted  in  Eihsa  Baa^on^  of  and  m  the  preqiiei)  afld  tl 
remamdeta  and  reterfions  upon  the  fame  eftate  tail  n^ 
peftaat  or  depending,  (in  cafe  the  fame  had  net  dMrff 
been  well  and  effeftually  barred  bf  the  faid  commas 
recovery)  \  and  for  conveying,  limidng^  and  afiariog  the 
premifes  to  the  ufes,  upon  the  tr ufts,  and  Unt  the  flfttnft 
thereinafter  limited,  declared,  or"  exprefled,  ^tA  ^fo  iA 
confideration  of  10/.  to  each  of  them,  G.  C.  SroA^Bmit 
Boughton  and  EUxa  Boughton^  paid  by  Farr&^  die  laid 
G.  C  Braihwaite  Boughton^  at  the  requ^ft  arid  by  the 
diredion  of  Elixa  Boughton^  and  according  to  fucb  eftate 
or  intereft  as  he  had  in  the  premifes,  (if  any  fuch  he 
had,)  and  alfo  the  faid  Eliza  Boughton^  did  each  of  theiA 
grant,  bargain,  and  fell,  direA,  limit,  appoint,  and  con* 
firm  unto  Farrer^  his  heirs  and  affigfls,  the  pTemifeSy 
and  all  their  and  each  of  their  eftate,  to  hold  unto  and 
to  the  ufe  of  Farrer^  his  heirs  and  affigtts,  for  die  life 
of  Elizoy  to  the  intent  that  a  recovery  might  be  fuf- 
fered,  in  which  the  writ  of  entry  was  to  be  profecuted 
againft  Farrer^  who  was  to  vouch  ERza  Baughtw,  (not 
G.  C  Braihwaite  Bougtton,)  who  was  to  vouch  the  com- 
mon vouchee  :  and  the  ufes  were  declared  to  be  to  fuch 
perfon  or  perfons,  and  for  fuch  eftate  or  iiltereft,  eftates 
or  interefts,  upon  fuch  trufts,  and  to  or  for  fuch  intenu 
or  purpofes,  and  under   and  fubje£t  to  fuch  powers, 
provifoes,  charges,  conditions,  and  reftriAions,  and  in 
fuch  manner  and  form  as  EUtux  Bougbton^  (notwithftand- 
ing  any  coverture  (he  might  be  under,  and  whether  (he 
fliould  be  covert  or  fole,)  at  any  time  or  times  dnring 
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her  xialuril  life»  hj  any  deed  or  writing  either  with  or 
withcHtt  ppwer  of  revocation  and  new  appointment^ 
ihould  dire^j  limitj  appoint,  give,  or  devife  the  pre- 
mifes  \  and  in  default  thereof,  to  the  ufe  of  Farter  and 
his  heirs  during  the  life  of  Eliza  Boughton^  in  truft  to 
permit  her  to  ho}d  and  enjoy  the  fame,  and  to  receive 
and  take  the  rents,  iflues,  and  profits  thereof  for  her 
own  ufe  during  h^  life^  and  to  convey  fuch  eiiate  or 
ntereft  to  fuicb  perfon  or  perfons,  and  at  fuch  time  or 
times,  and  in  fuch  manner,  as  EKtum  Bcugbton,  notwith- 
(lading  any  coverture,  and  whether  (be  might  be  covert 
or  foie,)  ihou^  dire£l  or  anoint ;  and  from  and  imme- 
diately after  her  deceafe,  then  to  the  ufe  of  the  right 
heirs  of  Eliza  Bougiton  for  ever*  In  Trinity  term  1800* 
a  recovery  was  duly  fuflfered,  purfuant  to  the  laft  deed, 
wherein  Elivut  Boughtou  was  vouched,  and  not  G.  C 
BraAwmte  Boughton, 

By  indentures  of  leafe  and  releafe,  dated  2d  and  3d 
Aprii  iSo2f  and  made  between  Eliza  Boughton,  (by  the 
fame  defcription  as  in  the  laft  deed),  of  the  fiift  part,  G. 
C.  BratJywaite  Bmghton  of  the  fecond  part,.  James  Far^ 
rer  of  the  tlurd  part,  and  William  Fulle  Greville^  Thwtas 
CouiU%  and  Edmund  Antrobus^  Efqrs.  of  the  fourth  part^ 
reciting  the  deed  of  the  27th  June  1800,  and  that  a  rer 
covery>  (as  the  fa^  was,)  had  been  fuffered  according  to 
it ;  and  ths^t  a  marriage  had  been  agreed  upon»  and  was 
intended  ta  be  (hortly  hod  and  fokmnized  between  G. 
C.  BnUbwvte  Boughton  and  E/iza  BoughtQn.^  and  that 
upon  the  treaty  for  the  marriage,  and  in  confideration 
of  the  fettlement  or  provifion  agreed  to  be  made  by  G« 
C.  Bratbnvake  Boughton  upon  and  for  Eliza  Boughton^ 
and  the  children  or  iflue  of  the  faid  marriage,  (if  any 
fuch  tber^  (hould  be,)  in  fuch  manner  as  mentioned  in  a 
certain  indenture  of  three  parts,  bearing  ec^ual  date 

there- 
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therewith,  it  was  ftipulated  and  agreed,  by  and  on  the 
part  of  Eliza  Boughton^  that  (he  fliould  and  would,  pre- 
vious to  the  folemnization  of  the  then  intended  marriage, 
limit,  appoint,  fettle,  convey,  and  aflure  the  premifes  to 
the  feveral  ufes,  &c.  thereinafter  limited  or  ezprefled; 
and  that  Farrer  had  agreed  to  join  with  her  in  convey- 
ing the  premifes  in  fuch  manner  as  thereinafter  ex- 
prefled  ;  therefore,  in  purfuance  of  that  agreement,  and 
in  confideration  of  the  faid  then  intended  marriage,  and 
of  the  fettlement  or  provifiou  made  or  agreed  to  be 
made  by  G.  C  Brathnvaite  upon  or  for  Eliza  Beughton^ 
and  the  children  or  iflue  of  tlie  intended  marriage,  (if 
any  fuch  there  fliould  be,)  as  in  the  faid  indenture  bear- 
ing equal  date  therewith  was  mentioned,  flie,  the  faid 
Eliza  Boughton  (in  exercife  of  the  power  given  or  le- 
ferved  to  her  by  the  laft-recited  indenture,  and  with  the 
privity  and  confent  of  G.  C.  Brathvaite  Bougbton,)  di- 
re€t$,  limits,  and  appoints,  that  the  premifes  fliould  go, 
remain,  and  be,  and  that  the  faid  indenture,  and  At 
recovery  fuffered  in  purfuance  thereof,  and  all  other 
aflurances,  fliould  from  thenceforth  operate  and  enure 
to  the  ufes,  &c.  thereinafter  limited*     And  for  the  om- 
fiderations  aforefaid,  and  for  the  better  and  more  efiec- 
tually  conveying,  fettling,  and  afluring  the  premifes  to 
the  ufes,  &c.  thereinafter  mentioned,  and  in  confidera- 
tion of  10/.  a-piece  to  Eliza  Boughton  and  James  Farrer^ 
paid  by   William  Fulke  Greville,    Tkomas  CoutUt  and 
Edmund  Antrohus^  the  faid  James  Farrer  (according  to 
his  eftate  and  intereft  in  the  premifes,  and  at  the  requeft 
and  by  the  dire£tion  of  Eliza  Boughton^  and  with   the 
privity  and  approbation  of  G.  C.  Brathwaite  Bougbtonj) 
bargains,  fells,  aliens,  and  releafes ;  and  Eliza  Bougbtw^ 
with  the  like  privity,  confent,  and  approbation  of  G.  C. 
Brathwaite  Boughton^  grantSi  bargainsj  fells,  aliens,  re« 
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(being  in  their  pofTeflion,}  and  tlieir  heirs,  the  premifes,        ^    "^'  -^ 
to  hold  unto  theni}   their  heirs  and  afligns  for  ever,  to  ^^ 

the  ufes,  &c.  thereinafter  limited ;  (that  is  to  fay,,)   to      SAMDiLaNOS. 
the  ufe  of  £//za  Boughton  and  her  heirs,  until  the  in- 
tended marriage  \  and  from  and  after  the  folemnization 
thereof,  then  to  the  ufe  of .  fuch  perfon  or  perfons,  and 
for  fuch  eftate  or  eftates,  and  to,  for,  and  upon  fuch 
ufes,    &c.    as    G.    C   Brathwaite  Boughton   and  Eliza 
Boughton  fhouid  by  deed  jointly  appoint  j  and  in  default 
thereof,  to  the   ufe  of  G.  C.  Brathwaite  Boughton  for 
life ;    remainder  to  tlie  ufe  of  Eliza  Boughton  for  life  ; 
remainder  to  the  ufe  of  the  faid  truftees  and  their  heirs,     . 
during  the  lives  of  G.  C  Brathwaite  Boughton  and  Eliza 
Boughton,  upon  truft  to  fupport  contingent  remainders  \ 
remainder  to  the  ufe  of  the  firft  anc)  other  fons  of  Eliza. 
Boughion  by  G.  C.  Brathwaite  Boughton,  fucceffivcly  in 
tail  male ;  remainder  to  the  ufe  of  the  firll  and  other 
daughters  of  Eliza  Boughton  by  G.  C.  Brathwaite  Bough- 
ton,  fucceflively  in  tail  male  -,  remainder  to  the  ufe  of 
the  firft  and  other  fons   of*  Eliza   Boughton  by  G.  C, 
Brathwaite  Boughton,   fucceffively  in   tail  general  \  re- 
mainder to  the  ufe  of  the  iirft  and  other  daughters  of       * 
Eliza  Boughton   by  G»  C.  Brathwaite  *Boughtonf  fi^ccef- 
fively  in  tail  general ;  renuinder  to  the  ufe  of  the  firit 
and  other  fons  of  Eliza  Boughton,  by  any  after-taken  huf- 
band,  fucceflively  in  tail  male  ;  remainder  to  the  ufe  of 
the  firft  and  other  daughters  of  Eliza  Boughton,  by  any 
fuch  after-taken  hufband,  fueceflively  in  tail  male ;  re- 
mainder to  the  ufe  of  the  firft  and  other  fons  of  Eliza 
Boughton  by  any  after-taken  hufband,  fucceflively  in  tail 
general  ;  remainder  to  the  ufe  of  the  firft  and  other 
ilaughtersof  £//z0  Boughton,  by  any  after-taken  huft»and, 
fucceffively  in  tail  general  \  remainder  to  the  ufi^  of  fuch 
perfon  or  perfons,  and  for  fuch  eftate  or  intereft^  eftates 
or  interefts,  and  to  and  for  fuch  intents  and  purpofes,  and 
under  and  fubje£l  to  fuch  powers  and  provifoes,  charges. 
Vol..  III.  A  a  conditions. 


3J4 


CASE  tH  MtCHAILMAS  VACATION 


x8xi. 
Boixunw 


Sandoaioml 


cdnditionSj  and  reftri£lion8  as  £liza  Beughtw  (notvith* 
ftanding  coverture)  (hould  by  will,  executed  and  attefted 
as  therein  mentioned,  limit,  appoint,  give,  or  derife  the 
fame  premifes ;  and  in  default  thereof|  to  the  ufe  of  the 
right  heirs  of  G.  Q.  Bn^hwaite  Boughton  for  ever.  G.  C. 
RratlmMtU  BoughtcH  does  not  convey  by  diefe  deeds  of 
the  2d  and  3d  of  JprU  ito2.  A  marriage  was  after- 
wards duly  had  and  (blemnized  on  the  24th  of  Jutu 
1 80  a.  There  has  fince  been  bom  a  daughter  of  the 
faid  marriage,  named  Frederics  Emma  Lauras  who  is 
now  living,  and  no  other  ifTue.  G.  C.  Brathwak 
Bougiton,  conceiving  that  the  deed  of  ift  May  17991 
and  the  recovery  thereupon  fuffered,  were  not  void  in 
law,  has,  in  the  form  prefcribed  by  that  deed,  limited 
and  appointed  to  jt,  B»  aad  his  heirs,  the  premifes,  upoa 
the  determination  of  the  former  eftates,  by  that  deed  zni 
recovery  fuppofed  to  be  created :  and  Eliza  Bougbwt 
conceiving  that  deed  and  recovery  to  be  void  in  law,  has 
according  to  the  form  prefcribed  by  the  deed  of  the  3d 
of  April  1802,  limited  (fubje&  to  the  prior  eftates 
diereby  fuppofed  to  be  created)  the  premifes  to  C.  D. 
and  his  heirs. 


The  queftions  therefore  referred  for  tfie  opinioB  of 
Ae  Court  of  Common  Pleas^ «re^ 

1.  Does  Frederica  Emma  Laura^  the  daughter  of  the 
laid  marriage^  take  any  and  what  eftate  in  the  pfemiies 
by  virtue  of  the  deed  and  recovery  of  1799?  or  is  the 
propofition  recited  in  the  deed  of  the  27th  of  June  i8oo> 
true  in  the  law,  that  the  deed  of  ift  of  May  1799,  was 
abfolutely  null  md  void  ? 

2.  Does  Frederica  Emma  Lauras  the  daughter  of  dit 
faid  marriage,,  take  any  and  what  eftate  in  the  premifes 
by  virtue  of  the  deed  of  the  27th  of  June  i8oo»  die  re- 
covery fuffned  according  thereto^  and  die  deeds  of  i8o2> 
or  anjy  aad  which  of  them  ? 

3h 
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3.  Is  jt,  £.9  the  appointee  of  G.   C.  BrdihtMti         181 1. 
Bottghon,  entitled  to  any  and  what  eftate  in  the  pte-»       ^     r~  -^ 
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4.  Is  C  D.,  the  appointee  of  Eli^Uf  Bought$n^  entitled     SAMDitAKsit* 
to  any  and  what  eftate  in  the  premifes  ? 

This  cafe  was  thrice  ai^ued  :  the  firft  time  in  Bafier 
tenn  i909)  by  Lem  Serjt.  for  the  Platntiffii»  (who  were 
faid  to  he  Gi9.  C.  Braibvkute  Bougbton^  now  Sir  Geo.  C« 
B0  Btught&ttf  Eliza,  now  Lady  BatfgiUn,  Fr^Jmca  Emma 
Lmira^  her  daoghteri)  and  C.  D.f  her  appointee,  men* 
tioned  in  the  fourth  query;  and  by  Be/l  Serjt.  for 
the  Defendants  (a),  who  were  faid  to  be  the  trufteei 
under  the  will  of  Sit  Edward  Bcughionf  and  who 
liad  filed  their  billy  praying  to  have  the  deed  of  1799 
delivered  up  to  be  cancelled ;  the  feoond  time  in  Trinity 
term  1^09,  by  Sbipherd  Setjt.  for  the  Phmitiffs»  and 
WiKams  Seljt.  for  the  Defendants  |  and  again,  the 
third  time,  in  Hihrj  term  1810,  by  Ltm  for  the 
Plaimifti  and  Williamt  for  the  Defendants. 

The  fitft  and  fecond  argiunents  were  in  fubftance  as 
ibllow.  For  the  PlaintiiFs.  The  principal  queftion  is^ 
what  was  the  effe&  of  the  deed  of  i^May  1799,  and  the 
aocoaspaoying  recovery,  for  the  articks  of  the  6th  of 
^Aff^y  being  purely  equitablej  do  not  afPe^i  the  legal 
•ftate*  As  to  this  deed  and  recovery,  two  prepofitions 
are  afferted  by  the  Plaintiffs  \  firft,  that  the  deed  and  ^ 
iecofv^>  confidered  as  one  affurance,  are  both  void 
together  4  Secondly,  that  the  deed  is  void  even  if  the  re- 
covery ftands  good.  If  the  deed  be  void,  and  the  re- 
covery good^  then  there  being  no  dedaration  of  the  ufes 
of  the  recovery,  the  ufes  Ihall  refult  to  Lady  Bought^, 


(a)  Bodi  the  coimfel  for  the 
fieffitukiitt  dechredyin  die  coorfe 
of  «uii  of  t&cir  icvwil  axgu- 
meiitiy  that  they  did  not  know 
who  die  pcrfoos  were  in  whofe 
bditf  diey  were  to  coRleadf  air 


what  were  their  interefb;  and 
that  they  abfiained  from  preflin^ 
foaie  points,  left  they  (houM  ii^ 
jure  their  cUenti'  intcrefta  with* 
out  knowing  it. 
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the  perfon  fufiering  the  recovery,  in  fee.    2  Ro.  Al.  7891 
lipc  45.  plaJ'f^  and  again,  ibid.,  line  50*  pi*  2.   "  If  two 
joi.i  in  a  common  recovery,  where  one,  (as  here  the 
fuppofcd  hu{band,)  hath  nothing  in  the  land,  and  no 
ufe  is  limited  thereon,  this  (hall  be  to  the  ufe  of  him 
folely  who  had  the  Intereft  in  the  land,  and  no  ufe  fliall 
arife  to  the  ftranger."    But  if  it  be  a  necefiary  confe- 
quence  that  the  deed  of  ift  May  1799  cannot  be  good 
for  the  purpofe  of  making  a  tenant  to  the  pruipt,  and 
bad  for  the  further  ufes,  and  that  the  recovery^  and 
ihe  deed  muft  fall  together,  then  the  Plaintiffs  contend 
that  the  recovery  is  void  alfo.     For  where  the  whole 
foundation  of  a  deed  fails,  there  the  deed  itfelf  is'void  f 
and  the  recitals  all  ihew  that  this  deed  is  made  upon 
die   very  foundation  of    a    marriage    previoufly  had, 
^hich  marriage  did  not  in   truth  exift :  therefore  none 
of  the   terms  contained  in   that    deed  can  have    any 
effefl  or  legal  operation*     The  deed  recites  that  Ge9. 
Boughton  and  his  wife  had  agreed   to  fuffer  a  common 
recovery  :  if  (he  was  not  his  wife,  then  there  was  no 
agreement  \  it  was  not  agreed  'between  him  and  EUza 
Boughtofty  a  feme  fole ;  the  parties  are  defcribed  as  buf- 
band  and  wife,   the  ufes  are  declared  to  be,  to  fuch 
perfon  as  he,  and  Eliza  Boughion  his  wife,   (hould  ap- 
point :  if  he  was  not  her  hufband  he  had  ho  ful^  power ; 
ftill  lefs  in  that  cafe  was  there  any  foundation  for  the 
ufes  to  the  fuppofed  hufband  for  life,  remainder  to  his 
wife  Eliza  for  life,   and  to  her  firft  and  other  fons,  and 
firft  and  other  daughters,  by  G.  Boughton,  her  hujband, 
in  tail.     It  is  unneceflary  to  difcufs  whether  the  parties 
could,  if  they   had  pleafed,  have  framed  a  fettlement 
containing  a  provifion  for  illegitimate  children  to'  be 
thereafter  bom  of  them  ;  they  never  had  it  in  contem- 
plation to  make  any  fuch  provifion,  nor  do  the  words 
of  this  fettlement  create  any  fuch ;  for  the  firft  and 
other  fons  and  daughters,  can,  in  law,  defign'ate  only 
legitimate  offspring*    The  ufes  in  this  deed  depend  upon 
3  ^ 
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tn  implied  condition  precedent  in  law^   although    it  is 
not  in  form  a  condition  :   it   is  affumed  that  a  legal 
marriage  had  taken  place :  if  there  were  not  that,  it 
was  not  in  the  contemplation  of  the  parties  to  make  any 
change  in  her  eftate  at  all :  the  marriage  therefore  fail- 
ing, the  ufes  are  Toidjwr  3  Co.  Dig.  78  Condition  B.  \.    A 
condition  precedent  is  fuch  as  ought  to  be  performed 
before  the  eftate  vefts,   or  the  grant  or  gift  takes  effeft. 
There  was  no  intent  in  Eliza  Boughton  to  transfer  this 
eftate,  otherwife  than  on  the  fuppofitlon  that  the  ufes 
which  (he  propofed  were  to  take  effe£t.    Co.  Lttt.  20s.  a, 
Littleton  fubdiTideth  conditions  in  deed  into  conditions  pre- 
cedent,  (of  jhe  which  it  is  faid,  conditio  adimpleri  debet 
priufquam  fequatur  efftEtus^)  and  conditions  fubfequent. 
Litt.  378.    Such  condition  as  is  intended  by  the  law  to  be 
annexed  to  any  thing,  is  as  ftrong  as  if  the  condition  were 
put  in  writing.     {^Mansfield  C.  J.     Suppofe,  inftead  of 
die  circumftarices  which  have  happened,  the  lady  had, 
after    making   the   deed,   difcovered  that  her  hu(band 
had  been  previoufly  married  to  another  woman  :  would 
not   that  have  avoided  the  deed  ?]     No   cafe  is  extant 
exa&ly  fimilar,  but  in  feveral  cafes  where  marriage  has 
been  the  foundation  of  the  deed,  the  foundation  failing, 
the  deed  has  had  no  effeft.     2  Ro.Ah.  792.,    line  47. 
pi.  3.     \i  A^  being  felfed  of  land,  in  confideration  of  a 
marriage  to  be  had  between  him  and  5,  covenants  to 
(land    feifed  to   the   ufe   of    himfelf  and   B.  for  life, 
this  is  a  contingent  ufe,  fo  that  if  the  marriage  do  not 
take   effeft,  the  ufe  (hall  not  arife   tQ  B.     Ibid.  pL  4. 
If  A  being  feifed  of  land,  in  confideration  of  a  marriage 
to  be  had  between  5,  his  fon,    and  C,  a  woman,  who 
are  infra  arinos  nubiles^   covenants  to   ftand  feifed  to  the 
ufe   of  B  and   C,  and  then   the  marriage  is  had,  ^nd 
then  they  are  divorced,  the  ufe  limited  to  the  wife  (hall 
ceafe.     Byer  ij.  a.  pi.  61.     A  man  gave  certain  goods 
with  his  daughter  in  marriage,    and  afterwards  they 
Mrere  divorced :  the  queftion  "Oras,  whether  the  woman 
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(hould  have  her  goods  back  again.  And  by  FUxberiirt 
and  Bauldwine  J3.»  it  feems  reafonable  that  (he  ihall 
have  them,  inafmuch  as  the  caufe  and  confideiation  of 
the  gift  is  then  defeated  $  for  the  goods  were  given  in 
advancement  of  her  marriage^  and  ctffanU  cauJA^  &c» 
And  the  book  cites  19  B.  3.9  that  if  land  be  given  in 
frankmarriage,  and  afterwards  the  donees  are  dirorcedi 
the  one  by  whom  the  caufe  of  divorce  was  firft  movedy 
(hall  lofe  the  land.  As  if  the  woman  fues  it^  the  huf- 
band  (hall  have  the  land,  and  e  contri.  But  Fiizberbert 
faid,  that  there  was  another  report  of  that  cafe,  which 
faid  that  ihe  land  {hould  be  divided  between  them. 
And  note,  that  about  the  26th  year  of  if.  8.>  upon  evi- 
pence  given  in  a  writ  of  detinue,  the  Court  was  of  opi- 
nion, <<  that  if  a  woman  had  goods,  and  afterwards  the 
hufband  and  ihe  were  divorced,  (he  (hould  have  again 
all  the  goods  which  were  not  fpent.''  [Heath  J.  So 
it  was  always,  if  a  woman  enfeoffed  a  man  cauft  ma^ 
trimonii  prahcutij  and  the  marriage  did  not  take  place, 
(he  (hould  have  her  lands  again ;  which  comes  nearer 
to  this  cafe.]  Lib*  AJf.  19  Ednv*  3.  fit.  60.  //.  2. 
Novel  Diflei&n  between  a  woman  plaintiff*  and  a  man 
defendant,  before  Shard  and  5/^  It  was  found  by 
verdidi  that  the  father  of  the  Plaintiff^  gave  to  the  de« 
fendant  the  lands  in  frankmarriage,  when  they  wero 
infra  annos  nuhiUss  both  the  one  and  the  other ;  and 
that  afterwards,  at  their  full  age,  the  man  was  di» 
vorced,  and  that,  with  the  good  will  of  the  woman  } 
and  that  the  divorce  was  made  at  the  fuit  of  the  huf- 
band, and  after  the  divorce  he  kept  pofieffion  of  the  en- 
tirety, and  oufted  the  woman,  whereupon  (he  brought 
aflife ;  and  becaufe  (he  was  the  caufe  of  the  gift^  and 
the  frankmarriage  was  terminated  by  the  divorce  at  the 
fuit  of  the  hu(band,  it  was  agreed  that  (he  (hould 
recover  the  entirety.  P.  19.  E,  3.  jljjiizes  83.  Co. 
LitU  204.  a.  And  yet  fometimes  in  cafe  of  lands  or 
tenemental  caufi  (hall  make  a  condition.    As  if  a  man 
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giire  laad  to  a  man  and.  his  htirsy  tatt/d  mahrimonu  prM^- 
bcuti^  in  this  caft  if  (he  marry  the  man,  (for  {a)  fo  it 
i$  printed  in  all  the  editions^  but  the  febfe  feems  to 
re^ttiiB  that  it  fliould  be  <<  if  {he  either  refiife  to  many 
the  &isn»"}  or  the  man  refufe  to  marry  her^  (he  ihall 
Iiave  the  hud  again  to  her  and  to  her  heiri.    Whether 
it  be  the  cafe  of  a  dUvorce^  or  of  a  marriage  void  ah 
imikf  fo  that  the  foundation  fails^  co^fi^  it  can  make 
no  difference ;  and  the  deed  of  1 799  was  therefore  vcnd^ 
and  Freierkm  Emma  Laura  takes  no  eftate  under  it. 
Before  the  deed  of  1800  was  executed^  Lady  Bwghton^ 
therefore^  had  the  ufes  to  herfelf  in  fee,  and  Sir  Geo. 
Bomgbtan  did  not  take  even  a  life  eftate  under  the  reco- 
very and  deed  of  1 799.    It  remains  to  eonfider  the  efie£l 
of  the  fubfequent  deeds  and  recovery.    It  is  immaterial 
to  the  Plaintiffs  whether  the  deed  of  1799  was  wholly 
void,  fo  that  there  was  no  good  tenant  to  the  precipe^ 
and  fo  the  recovery  bad,  or  whether  the  ufes  declared 
were  alone  void :  for  if  the  deed  of  1799  ^^^g  wholly 
void,  the  firft  recovery  was  bad,  Lady  Bet^him  conti- 
nued fcenont  in  tail,  until  the  entail  was  well  barred  by 
(be  fecond  recovery :  if  the  firft  recovery  was  good,  Lady 
Boughton  was  tenant  in  fee  when  (he  executed  the  deed  <^ 
1800,  and  fafiered  the  fecond  recovery :  but  a  recovery 
fofiered  by  a  tenant  in  fee  does  not  in  any  wife  impair  or 
weaken  that  eftate,  and  the  deed  of  1800  gives  her  as 
ample   a  power  of  difpofition  over  die  eftate  as  can 
be  created.     If,  however,  the  ufes  of  the  deed  of  17$^ 
were  not  void,  it  might  be  thought  that  the  deed  of 
1800  was  an  appointment  made  by  Lady  Bougbton  aiid 
Sir  Geargt  Bougbtoa,  in  purfuanceof  the  power  contained 
in  the  firft  fettlemenc;  but  it  is  impoffible  to  fuftain 
diat  propofition,   becaufe  the  parties  evidently  never 
intended  it  as  an  appointment  1  on  the  contrary,  they 
fet  out  in  the  beginning  of  the  deed  of  tSoo,  with  de« 

(d)  Upon  referring  to  the  text    commentator  wrote  It  if  it  te 
kfee«SipMl»bfetlNiltiitIetnMd    prmtecL 
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daring  that  the  deed  of  1799  ^^^  ^^^^  already,  bat 
in  cafe  it  were  not,  they  do  all  they  can  to  refcind  it; 
we  cannot  therefore  argue  that  they  meant  to  ad  under 
it.  But  thefe  two  perfons  together  were  evidently  able, 
either  joindy,  or  both,  or  one  6f  them,  feparately,  to 
difpofe  of  the  whole  eftate  as  they  did ;  and  whether  the 
eftate  moved  from  the  one  or  from  the  odier,  the 
eSeCt  is  the  fame.  The  deed  of  1802  is  no  more  than 
an  ordinary  fettlement  made  previous  to  marriage.  No 
joint  appointment  has  been  made  under  the  power 
thereby  created,  the  life  eftates  to  the  hufband  and 
wife  take  eSefk :  there  are  no  fons  of  the  marriage, 
but  there  is  a  daughter  Frederica  Emtna  Laura^  who 
takes  the  eftate  tail  thereby  created.  There  have  been 
feparate  appointments  made  by  Sir  Geo.  Bcughton  and  by 
Lady  Boughtorty  by  both  under  a  mifconception,  and, 
Xuppofing  tliat  the  deed  of  1799  is  void,  their  ap- 
pointees take  no  eftate  thereby.  If,  however,  the  deed 
of  1 799  is  good,  Frederica  Emma  Laura  takes  an  eftate 
•tail  under  it ;  for  not  being  born  until  after  the  mar- 
riage, (he  comes  under  the  legal  defcription  contained 
in  that  deed,  of  a  daughter  of  Eliza  BougbUn  by  G. 
C.  Brathnvaite  Boughton  her  hufl)and. 

For  the  Defendant.  The  deed  of  1799,  which  led 
the  ufes,  and  the  recovery,  form  together  but  one  »f- 
fuiTince,  and  xriuft  ftand  or  fall  together ;  and  as  the 
recovery  is  clearly  good,  it  will  alfo  uphold  the  ufes 
declared  by  that  deed.  There  is  no  djftindion  between 
faying  that  the  foundation  of  the  deed  fails,  and  that 
there  is  no  confideration  for  the  deed  j  for  fuppoGng 
that  the  deed  were  made  on  a  miftaken  confideration,  it 
was  at  moft  but  as  if  made  upon  no  confideration ;  and 
it  is  clear  that  the  want  of  confideration  does  not  avoid 
a  deed.  It 'never  was  yet  heard  of,  that  a  recovery  was 
void  becaufe  the  foundation  of  it  failed.  In  a  cafe 
where  a  fine  is  levied  or  recovery  fuffered,  the  eftate 
paflesi  although  there,  be  no  cQiifideration>  or  the  confi* 
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deration  never  takes  tffed  or  be  illegaL    Before  the 
ftatute  of  ufesy  a  court  of  equity  would  not  enforce  a 
contra£t  which  raifed  an  ufe,  without  a  con&deration,  as 
upon  a  covenant  to  (land  feifed,  or  the  like  ;  but  fince  that 
ftatute,  **  in  cafes  where  ufes  pafs  by  way  of  tranfmutation 
of  pofieflioni  as  by  fine,  feoffment,  or  recovery,  there 
the  confideration  is  not  at  all  material ;   for  he   that 
doth  make  the  eftate,  may  appoint  the  ufe  to  whom  he 
will,  without  any  refpeA  to  marriage,  kindred,  money, 
or  any  other  thing :  for  in  this  cafe  his  own  will  and 
confideration  guideth  the  ufe  and  equity  of  the  eftate  :  - 
yet  in  bargains  and  fales,  and  covenants  to  ftand  feifed 
to  ufes,  it  is  otherwife^  for  there,  confideration  is  fo 
neceflary,  that  nothing  will  pafs,  neither  will  any  ufe 
rife,  without  a  confideradon/'    ShepL  Toucbfi.  510,  511. 
2  Ro.  Abr.  79  T.  line  lo.  pL  J .     If  a  man  levy  a  fine,  and 
covenant  by  indenture,  in  confideration  of  blood,  and  of 
the  marriage  of  his  baftard  daughter,  that  the  conufee 
fliall  ftand  feifed  to  the  ufe  of  his  daughter,   although 
this  is  not  a  good  confideration  to  raife  an  ufe  by  way 
of  covenant,  yet  it  is  fufficient  upon  a  fine  :  for  the  will 
of  the  party  is  fufficient  for  that,  without  confideration. 
PL  a.  ibid.  liA.  in  confideration  of  100/.  paid  by  J5.  makes 
a  feoffment  in  fee  to  £.,  and  C.  the  fon  of  £.,  that 
ihall   raife  an    ufe    to  C   well  enough,    although   all 
the  confideration  was  given  by  jB.     So  Owen^  41.    S/^- 
vens  V.  Layton.    Mutual  covenants  that  T.  the  fon  of 
the  one  party,  and  M>  the  daughter  of  the  other,  fliould 
marry  \  pro  quo  quidem  maritagio  Jic  pojlea  habendo  $  A* 
covenanted  to  make  an  eftate  to  T.  and  Af.,  and  to  the 
heirs  of  their  bodies  for  the  jointure  of  iff.,  and  a  fine 
was  levied  between  T.  and  M.  and  the  covenantors,  to 
the  ufes  of  that  deed,     T.  died,  and  M.  intermarried  with 
X.     Gawdy  Serjt.  moved  that  the  ufes  (hould  be  to  the 
conufor.     Walmjley.  It  is  not  like  the  cafe  of  a  covenant 
to  ftsmd  feifed,  which  depends  on  the  confideration  \  to 
which  all  the  Court  agreed.    Here  the  purpofe  was 
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moil  exprels,  ^  fojiea  habendoi    yet  opon  that  found 
diftin£lton  between  tortious  and  rightful  conreyances, 
die  deed  was  not  void,  but  the  ufea  took  effe€b.    ^mt 
V.  BojUfon^  W.  Jon.  345.  Humphrey  Hill  corenanted  by 
indenture,  in  confideration  of  die  fo?e  that  he  had  to 
WHUam  Hill^  and  that  he  was  of  his  forname  and  coo- 
fanguinity,  and  for  the  prefervation  and  continuance  of 
the  eftate  in  die  name  of  the  HillSf  and  in  confidentioti 
of  a  marriage  to  be  had  between  Richard  Hill,  die  fon  of 
the  faid  William  Hilly   and  Urfulaf   the  daughter  of 
/•  5. :  and  the  covenant  was,  to  afltnt  his  lands  to 
Humphrey  Hill  for  life,    with  remainder  to  die  tai 
Richard  and  Urfula^  and   the  heirs   of  the  body  of 
Richard ;  remainder  to  the  ufe  of  JFiUiam  Hill  in  tail» 
with  remainder  over:  a  feoffment  and  fine  were  made 
and  levied  to  thefe  ufes:  Urfula  married  anodier  nu&i 
and   Richard  another  wife :  Humphrey  Hill  died,  and 
thequeflion  was,  what  eftate  Uffuta  had;  and'itwai 
refolved  by  the  Court,  and  fo  adjudged,  that  the  find 
Richard  and  Ur/ula  were  joint-^tenants,  notwithftanditig 
that  the  marriage  took  not  efkSt,  by  moieties,  and  not 
by  entireties.    The  difference  is,  that  if  the  conveyance 
had  been  by  covenant  in  confideration  of  marriage, 
there,  if  the  marriage  had  not  taken  effe£i,  the  woman 
fliould  have  nothing;  but  fince  a  feoffment  and  fine 
were  made  and  levied  to  that  ufe,  it  is  otherwife.    &?. 
S.  C.  2  Re.  Mr,  79a.    8.  pi.  2.      Page  v.  Haywr^ 
1  Salk.  570.    8.  C.   Pigott  $n  Rec.  177.     A  ftranger  to 
the  eftate  joined  in  making  a  tenant  to  the  precipe,  and 
was  vouched  joindy ;  and  it  was  held  that  fuch  miftake 
in  the  intention  and  fituation  of  the  parties  did  not  tacatj 
the  recorery.    Much  of  what  was  there  faid,  is  applica- 
ble to  this  cafe.     S.  P.  Doe  d.  Greajley  v.  Nelfin^  aftte^  a. 
59.    Where  a  ftranger  joins  in  a  conveyance,  it  Ihall 
be  held  the  confirmation  of  the  ftranger ;  fo  that  if  the 
odier  fliould  die,  it  would  be  the  grant  of  die  ftnnger 
by  eiiqipeL    Co.  Lilt.  147.  fc    A.  dodi  bargam  and  fell 
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land  to  B.  by  indenture ;  and  before  intolmentj  they  i8ii. 

both  grant  a  rent-chaige  by  deed  to  C.^  and  after,  the 

indenture  is  inroUed :  the  grant  is  good,  and  after  the 

inralment,  by  the  operation  of  the  ftatute  27  if.  8.  c.  1 6.9     Sanhi»ak» 

it  fhall  be  the  grant  of  B*f  and  the  confirn&ation  of  jl« 

But  if  the  deed  had  not  been  inroUedj  it  had  been  the 

grant  of  jt*t  and  (he  confirmation  of  3.  t  and  foj  j i«i« 

cunqut  vi4  daiJ^  the  grant  is  good.     Doi  en  dim.  Li^ 

ingUn  T.  Bififop  rf  Uandaf  and  OtberSf  2  Nnv  Rep.  491. 

[Manj/kUC.  J.    That  cafe  has  merely  decided  that  a 

man  who  was  tenant  in  fee  having  fufiered  a  recoyery^ 

is  eftopped  from  £iying  that  there  was  no  tenant  to  the 

frecipe,  and  that  therefore  his  devifee  is  alfo  eftopped.3 

It  makes  no  difference  that  the  deed  defcribes  Lady 

Bmtghtm  by  an  improper  defcription,  as  wife :  that  will 

not  ?itiat^  her  grant.     Perkins^  Grants  pL  40.     <'  If 

JJicfot  StjUj  reciting  by  her  deed  that  (he  is  a  feme 

corert,  and  in  truth  (he  is  a  feme  fole,  grant  annuity^ 

it  is  a  good  grants  for  that  is  but  a  void  recital."    In  ihe 

cafe  of  frankmarriagej  the  entail  is  not  to  him  and  the 

heirs  of  his  body,  but  to  them  and  the  heirs  of  their 

bodies ;  Lift.  f.  iT'i  and  the  eftate  cannot  be  if  the 

union  does  not  take  effedt.    This  is  wholly  diillmilar  to 

the  cafe  of  goods  or  lands  given  eaufd  matrimonii pra/acuti 

before  the  ftatute  of  ufes.    All  the  Plaintiff's  arguments 

are  drawn  from  the  pra£lice  of  a  court  of  equity,  and 

are  not  admiffible  here.    Equity  may  look  at  the  fup- 

pofed  marriage  as  the  confideration  of  this  deed,  but  at 

law  the  marriage  is  not  the  confideration  }  the  deed  is 

made  in  confideration  of  five  fhillings,  and  to  the  intent 

to  make  a  tenant  to  the  precipe  for  fuffering  a  common 

recoyexy :  and  that  confideration,  the  only  one  to  which 

this  Court  can  attend,  neither  fails,  nor  is  miftaken* 

This  is  nothing  like  the  cafe  of  a  condition  precedent : 

a  condition   precedent  does  not  confift  in  fadls  not 

known  to  the  parties  at  the  time,  and  which  beii^  after* 

wanb  difcoTei^  tender  the  giant  ?oid*    On  the,  con^ 

trary, 
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trary,  it  Is  a  thing  knowni  and  either  implied  in  law, 
or  expreffedi  upon  which  being  done,  the  eftate  Teds. 
A  condition  implied  differs  in  this  refpeft  only  from  a 
condition  exprefled,  that  the  law  makes  the  condition 
refulting   out   of  the   contra£l   of  the  party.    It  bs 
beeti  objefted  that  the  ufes  limited  to  the  children  of 
Lady  Boughfon  by   Sir  George  Boughton^  her  hufband, 
were  too  remote  at  the  time  of  making  the  firft  fett^^ 
ment;   but  thefe   fpringing   ufes. and  contingent  ufes 
arife  every  day,  fince  the   ftatute  of  ufes.    There  are 
many  common  law  cafes  before  that  ftatute,  in  which  it 
has  been  held  that  fuch  ufes  were  bad.    But  though  it 
is  clear  that  the  ufes  to  the  iflue  could  not  take  effeft 
unlefs  the  parents  became  hufband  and  wife,  yet  itw« 
by  no  means  impoflible  for  them  to  become  fuch,  ami 
to  have  iflue  of  the  marriage ;  and  the  very  cafe  hai 
happened.  King  v.  Me/ling^  1  Vent,  228.  "  It  cannot  be 
denied  but  that  a  devife  to  a  man  and  the  heirs  of  his 
body  by  a  fecond  wife,  makes  an  eftate  tail  executed, 
though  the  devifee  had  a  wife  at  the  time,  as  the  cafe 
often  cited  \  land   given  to  a  married  man  and  a  ma^ 
ried  woman,  and  the  heirs  of  their  bodies :"  18  Fin./i^' 
395.  Remainder^  (G)  pL  19. ;  for  the  feme  of  die  mar- 
ried man,  and  the  baron  of  tlie  married  woman  may 
die,  and  then  the  furvivors  may  intermarry  and  hate 
iflue  ;  and  that  is  a  much  more  remote  contingency  tlian 
m  the  prefent  cafe.     But  fuppofing  thofe  ufes  were  too 
remote,  ftill  that  would  not  avoid  the  whole  deed.   It 
is  a  principle  coeval  with  the  law  itfelf,  that  a  deed  may 
be  good  in  part  and  bad  in  part ;  as  Ld.  Kenyon  C.  J.  a<l- 
mitted  in  the  cafe  of  Eftwich  v.  Caillandy  5  T.  R,  420.,al- 
though  he  held  that  the  doftrine  was  not  applicable  to  that 
cafe.    Norton  v.  Simmesy  Hob.  14.  The  common  law  doth 
divide  according  to  common  reafon,  and  having  made 
that  void  that  is  againft  law,  lets  the  reft  ftand.    CSns 
V.  B lantern,  2  JTiif.  351.  flrr,     O/goode  v.  Strode^  ^P' 
Wms.  245.,  and  Furfaker  v.  Robin/on^  Free,  m  Chan. 
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47;.i  was  there  cited.  Part  of  the  deed  was  held  bad^ 
and  part  good.  [^Mansfield  C.  J.  Surely  it  will  ;iot  be 
contended  with  you  at  this  day,  that  a  deed  may  not  be 
good  in  part  and  bad  in  part,  unlefs  that  which  is  bad>  ^anuumss^ 
being  void,  by  neceiTary  implication  makes  the  whole 
void.]  The  limitations  of  the  deed  of  1 799  being  there- 
fore good,  the  deed  of  1800  is  of  no  ufe  or  eStSt :  f or 
what  was  it  ?  Sir  G.JBoughton  being  feifed  for  life,  with 
remamder  to  Lady  Boughion  for  life,  he>  according  tq 
fuch  eftate  or  intereft  as  he  had  in  the  premifes,  and 
(he  alfq,  granted  to  Farrerj  during  the  Ufe  of  Eliza : 
this  therefore  enured  as  a  grant  by  Sir  G.  Boughion  and 
a  confirmation  by  Lady  Boughion  to  Farrer  and  hit 
heirs  during  the  life  of  Lady  Boughion^  which  was  a  led 
durable  eftate  than  he  had  before,  fo  that  the  eftate 
would  devolve  to  the  heirs  of  Farrer  upon  the  deceafe 
oi Eliza  as  fpecial  occupants:  the  ufes  were  declared 
to  enure  to  fuch  perifons  as  Eliza  ihould  appoint.  It  i^ 
not  clear  that  Sir  G.  Boughion  could  gran(  fuch  .an 
edatei  but  if  he  could,  it  could  only  be  to  fuch  ufes  as 
could  arife  during  the  life  of  Lady  Boughion  ;  fo^that  the 
ufes  limited  by  the  deeds  of  1800  and  1802  could  be  of 
effe£l  only  for  the  life  of  Lady  Boughion  ;  confequently 
thofe  deeds  are  not  applicable  any  further  than  they  are 
confiftent  with  the  firft  deed.  It  is  faid  the  deed  of  1 800 
might  operate  as  an  appointment  under  the  deed  of  1 799. 
Sir  G.  Boughion  and  Lady  Boughion  certainly  might, 
after  the  deed  of  17999  have  executed  their  power  of 
joint  appointment,  and  thereby  have  deftroyed  the  con- 
tingent eftates  tail  to  the  iflue  of  their  future  marriage, 
if  any  fuch  fliould'be  bom ;  but  in  order  to  do  that,  they 
muft  have  a£led  under  and  recognized  their  former  deed : 
whereas  it  is  evident  from  the  recitals  of  the  deed  of 
1800,  they  do  not  mean  to  .affirm  that  which  had  been 
done,  and  to  declare  new  ufes  under  i^,  they  come  to 
refcind  and  deftroy.  The  deed  of  1799  made  a  good 
tenant  to  the  precipe,  and  the  recovery  fuffered  is  good. 

It 
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i8lt.         It  is  faidy  and  k  is  clear  law,  Abbott  n.  Burundi  UL 
591.9  that  if  na  ufes  of  the  recorery  are  declamli  du 
reanrt ry  fliall  follow  the  legal  eftate  at  common  br, 
and  eoure  to  the  ufe  of  the  perfon  by  whom  it  fa  fut 
£ered  in  fee;  b«t  it  is  fettled  that  where  any  vfesof  a 
iecovery  are  declared,  no  other  iifes  (ball  artfe  by  iitt- 
plicatbn.      Tipping  v.  Cazeni,  1  X^.  i?a;m.  35.   Hut 
vecorery  therefore  enured  to  die  nfes  of  their  jontap- 
|K)tmniem,  and  until  that  {hooM  be  executed  they  took 
Vefted  eftates  to  Sir  G.  Baitghton  for  lifci  temainder  to 
Lady  Bmtgbtcn  for  life,  remainder  to  Farrer  to  fopport 
contingent  remainders,  with  remainder  to  the  fons  and 
daughters  fucceflively  in  tail,  &c.  with  a  power  of  ap* 
pointment  in  default  of  iflue  to  Sir  George  Boughtmy 
over  the  fee,  m  cafe  of  his  funrivorihtp,  and  the  idtiiDate 
remainder  ta  him  m  fee.    But  the  joint  appointment 
not  having  been  executed,   it  muft  be  admitted  that 
Frederiiti  Euma  Laura  takes  the  eftate  tail  under  tbt 
fit  it  deed,  and  the  appointee  of  Sir  George  Bought  in 
whofe  favour  the  ultimate  appointment  has  .been  exei* 
cifed,  alfd  takes  an  eftate  in  fee  expectant  on  the  deter- 
ftiinatioR  of  her  eftate  tail.    Neither  Frederica  Emm 
Laitra  therefore,  nor  C  Z>.,  the  appointee  of  Lady 
Boughtotiy  takes  any  eftate  under  th^  fecond  fetdement 

In  reply  it  was  obferyed,  that  the  Lord  ChanceHor 
feemed  to  attach  weight  to  the  circumftance,  tbat  the 
deed  of  iSoo  conveyed  to  the  tenant  to  the  ptedpean 
dtate  during  the  life  of  Lady  Boughton  only :  but  (hat 
eftate  Wa«  equally  fufficient  to  make  a  tenant  to  the 
precipe  as  an  eftate  in  fee  would  be.     It  is  admitted 
by  the  Pfauntiffir,  that  the  firft  recovery  was  not  void: 
but  that  does  not  theref(»e  follow,  which  is  urged  upon 
the  ground  that  the  recovery  and  deed  to  lead  the  ofes 
are  one  aflunuice,  as  to  feme  purpofes  they  are,  diat 
the  recovery,  being  good,  upholds  the  ulterior  ufes  d^ 
dared  by  the  deed.    IMamfieU  C.  J.    There  can  be  do 
d^mbt  but  ^t  a  recovery  may  be  very  good,  and  die 
y  sfei 


Qfei  dcchred  may  be  bad :  fupp<^e  a  gf>od  tenant  made  f  8f  !• 

to  the  precipe^  and  the  tenant  in  tail  faffers  a  recoverfy 
and  dien  bj  deed  declares  foperftiticms  ufes,  or  any 
other  ufes  Toid  hi  hw ;  it  would  nererthelefs  be  a  good 
recoTery  to  bar  the  eftate  tail :  fo  if  he  declares  ufes 
conftitnting  contingent  eftates  more  diftant  than  the  law 
will   allow,   tlie  recorery  may  nererthelefs  be  good. 
Nothing  in  the  mif-defcription  of  the  perfons,  calling 
themfelves  hnlband  and  wife,  will  vitiate  the  recovery.^' 
Thefe  ufes  do  depend,  (which  has  been  denied,)  upon 
the  parties  beii^  huibaiid  and  wife.    The  Plaintiffs  do 
not  put  it  OB  the  ground  of  a  conveyance  executed  by 
miftake :  there  the  Court  of  Chancery  would  contpel 
the  parties  to  Ao  that  which  ought  to  be  done :  but  here 
was  a  marriage  in  fa£V,  though  not  in  law,  and  the 
Court  of  Chancery  would  not  hare  compelled  thefe 
perfons  to  become  hufband  and  wife.     In  the  cafe  of 
Kiag  ▼•  MeHmgy  the  ufes  weie  not  impoflibte,  although 
they  were  Klely  not  to  arife  fb  foon  as  is  ordinary  is 
marriage  feltlemeiits.    In  this  cafe^  as  things  then  ftood| 
die  ufes  were  become  impoffible :  there  never  could  be 
a  Iqral  fon  or  daughter  of  the  marriage  therttofire  had^ 
and  the  Defendant  has  not  been  hardy  enough  to  con* 
tend  that  the  ufes  extended  to  all  ifliie  tegirimate  or 
ittegitimate  <^  thofe  two  perfons.    It  is  faid  the  b£k% 
muft  be  known  upon  which  a  conctitioh  depends :  here 
all  the  fa^Qs  were  knbwn  to  the  parties :  diey  were  ig« 
Dorant  only  of  the  legal  efieA  of  them,  and  tgnoranimjurit 
mminem  weufai :  and  (ince  the  thing  done  proves  not  to  be 
the  fame  thing,  nor  to  have  the  fame  legal  effed>  which . 
was  intended,  the  want  of  that  intended  a£l  prevents  the 
eftate  from  taking  effe£l.     [^Mansfield  C.  J.  agreed  that 
King  ▼•  MeUing  was  not  applicable,  but  laid  this  was 
not  a  miftake  in  law,  but  a  miftake  of  fa£l ;  for  it  was 
not  known  that  the  mother  had  a  hulband  livings]    The 
cafe  of  Dae  ex  dem.Luftnngfen  v.  Bijhop  of  Llaniaff\A  not 
applicable :  that  was  a  mere  cafe  of  mifixuner.    Nei- 
ther 
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ther  is  this  a  cafe  of  eftoppeh    The  only  material  ar- 
guments that  haye  been  ufed,  are  thofe  which  tend  to 
eftablilh  the  goodnefs  of  the  firft  recovery,  from  which 
it    will   follow    that   Frederica  Emma   Laura  takes  an 
eftate  tail  undqr  one  of  the   fettlements,  and   as  die 
Plaintiffs  contend,  under  that  of  1802.     The  diftindion 
between   ufes  which  take  tSe€t  by  tranfmutation  of 
pofleffion  and  thofe  which  do  not,  has»  in  the  Defend-' 
ant's  argument,  been  puflied  too  far ;  for  fuppofe  a  man 
already  married  to  enter  into  fuch  a  deed  as  the  firft 
fettlement,.  it  would  follow  that  (fetting  the  confidera- 
tion  of  fraud  out  of  the  cafe)  fo  far  as  refpeded  the 
(latute  of  ufesy  that  deed  would  be  good.     The  deed 
however  would  in  that  cafe  clearly  be  void  ;  and  void, 
not  in  refpe£l  of  any  previous  criminal  adl,  for  the  firft 
marriage  would  have  been  lawful,  but  on  account  of 
the  previous  indiflbluble  contraA  creating  a  difability. 
Here  it  is  void  on  account  of  the  difability  of  nonaj^e. 
It  is  not  contended  for  the  Plaintiffs  that  the  nullity  of 
the  firft  marriage  makes  void  the  ufe  limited  to  Freiena 
Emma  Laura  in  tail,  but  that  that  ufe  never  arifes ;  and 
that  the  marriage  never  having  taken  effed,  thofe  ufes 
of  the  deed  which  depend  on  the  marriage,  namely,  the 
life  eftates  to  the  hufband  and  wife,  are  void.    {Mom- 
field  C.  J.     The  cafes  cited  for  the  Defendant  are  very 
ftrong  to  put  the  operation  of  a  fine  or  recovery  upon 
the  will  of  the  parties }  and  to  guard  againft  that  it  is, 
that'  all  fettlements  are  made  to  give  the  ufe  to  the  fet- 
tlor  until  the  marriage :  if  that  intermediate  ufe  were 
not  limited,  the  fettlee  might  aliene  before  the  marriage. 
No  argument  has  been  raifed  from  the  cafes  of  con- 
trafts  for  the  fale  of  goods,  for  building  houfcs,  or  the 
like.     Such  contrails,  whether  under  feal  or  not  under 
feal,  if  they  preceed  on  a  clear  miftake  on  both  fides, 
are   void.     Suppofe   a   man   and   woman   covenant  to 
marry,  both  being  married,  but  both  underftanding  their 
hu(band  and  wife  to  be  dead :  would  not  that  covenant 

be 
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be  void  ?  And  here,  if,  inftead  of  a  conveyance  having 
been  a£tua]ly  made,  the  contradt  had  dill  refted  in  co- 
venant. Sir  G.  Bougbton  would  never  have  had  the  eftate  : 
fo  that  it  all  reds  upon  the  difference  between  a  cove- 
nant and  an  adual  legal  conveyance.  Heath  J.  Upon  a 
leafe,  where  the  leflbr  has  covenanted  that  the  lefiee. 
(hall  enjoy  during  th^  term,  and  the  lefibr  had  no  power 
to  leafe,  fo  that  no  term  exifts,  the  covenant  is  gone. 
Lmwrena  J.  Suppofe  a  relation  of  the  parties  had,  with- 
out any  valuable  confideration,  but  merely  on  account  of 
his  friendfliip  for  them,  ipade  a  feoffment,  in  contem- 
plation of  the  marriage  had,  to  tlie  hufband  for  life, 
with  remainder  to  the  wife  for  life,  remainder  to  the 
children  of  the  ntarriage :  would  that  feoffment  prove 
void,  and  carry  nothing  if  it  turned  out  that  they  were 
not  legally  married  ?  j  The  deed  would  be  void,  if  it 
purported  to  convey  to  them  by  that  defcription,  for  it 
would  be  the  very  cafe  of  frank-marriage,  Liu,  yi  17. 

Cur.  adv.  vult. 
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In  Michaelmas  term  1809,  the  Court  obferved  that 
there  was  one  point  which  had  not  been  difcufled  in 
the  foregoing  arguments,  viz.  Confidering  the  iirft  deed 
as  good,  what  would  be  the  effedl  of  Farrer^  the 
truftee  to  fupport  the  contingent  remainder  to  the 
daughters  in  tail,  joining  in  making  the  tenant  to  the 
precipe  for  fufiering  the  fecond  recovery  ?  SuppoGng 
that  the  contingent  remainder  could  not  otherwife  b«, 
fupported,  would  not  that  .deed  and  recovery  have  th« 
effect  of  deftroying  his  eftate,  before  any  of  the  contin- 
gent eftates  came  into  ejfef  He  was  a  mere  tenant  for 
life  :  whether  for  his  own  life,  or  that  of  another,  differs 
not.  By  fuffering  a  recovery,  he  dif^vvows  the  title  of 
his  leflbr  for  life,  and  incurs  a  forfeiture.  The  confe- 
quence  would  be,  the  letting  in  any  of  tjie  fubfequent 
ufes  of  the  firft  fettlement  \  it  might  let  in  the  power 
of  the  hufband  to  appoint  in  fee*    Does  it  not  therefore 

YoL.m.         .  Bb  deftrof 
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deftroy  the  particular  eftate»  out  of  which  dl  the  faUe- 
quent  ufei  in  that  deed  were  to  fpring  i  If  the  only 
queftion  were,  whether  the  firft  deed  were  toh1|  the 
Court  was  now  prepared  eafily  to  anfwer  that  queftton. 
Suppofii^  there  had  been  no  fubfequent  recitals,  deeds, 
recoveries,  or  tranfafHonsy  what  is  the  objefiiontothat 
deed  ?    The  limitation  is,  to  a  man  and  woman,  who 
call  tfaemfehres  hufband  and  wife,  and  to  their  fons  and 
daughters.    That  can  only  mean  legitimate  fens  and 
daughters.   Although  the  parties  call  themfelves  huftasd 
and  wife,  when  they  are  not,  rfiey  marry  afterwards  5 
And  why  are  not  the  limitations  to  the  fons  and  daugh- 
ters of  that  marriage  good  i    Some  of  the  PlaintiS) 
have  in  certain  refpefis  confli£bing  interefts ;  and  as  the 
Court  of  Chancery  has  fent  hither  two  queftions  on  the 
•ttkO,  of  the  appointments,  it  is  fit  they  fhoold  be  ar- 
gued on  behalf  of  the  feveral  perfons  who  have  the  coo- 
Hiding  interefts  ;  and  it  will  be  unneceflary  to  difcofs 
tl^e  etFeSt  of  the  firft  recovery  (  but,  aflbming  the  fiift 
recovery  to  be  good,  confider  what  tSe€t  the  fecoad 
recovery  will  have,  fo  far  as  regards  the  appomtmests 
by  the  huiband  and  wife. 

Upon  the  third  argument,  in  Hilary  term  18 10,  Lm 
appeared  for  Lady  Bougbtofi,  Frederiea  Emma  Laura^  her 
daughter,  and  for  C.  27.,  her  appointee,  mentioned  in  the 
fourth  queftiqn.  He  contended  now,  that  the  deed  of  i*oo, 
which  was,  he  &id,  executed  in  prcfence  of  two  witneffes, 
took  effeft  as  a  good  joint  appointment  by  Sir  G.  Bwghm 
and  J^/fZtf,  under  the  firft  power  limited  t6  them  in  the 
deed  of  1799*    He  fsdd  he  had  been  compelled  to  aban- 
don tlus  propofition  before,  fo  long  as  he  ai|;ued  dot 
the  deed  of  1799  was  void,  but  now,  Cnce  that  deed  was 
held  to  be  good,  he  was  at  liberty  to  argue  that  al- 
though in  the  recitals  the  parties  confidered  that  deed 
as  void,  and  did  not  intend  to  a£b  under  it^  yet  that  the 
Court  muft  confider  what  they  afiually  did,  not  what 
they  intended  to  do.    The  objeft  of  the  deed  of  x8oo 

was 
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to  deftroy  th6  fuppofed  eftate  tail  of  Ladf  B^igitmh  r8 1 1. 

proceeding  on  the  foppofition  that  the  former  deed  and 
recoFerf  had  not  that  eSed*  Sir  Geo^  and  Lady  BoaglUm 
jointly  appoint  to  Farrtr  to  ma^e  him*  tenant  to  the 
precipe ;  and  the  firlt  ufe  declared  of  the  recovery,  is 
io  the  fole  appointment  of  Lady  BoughiM^    Attboug^ 
they  had  no  reference  to  the  power«  uid  no  oonception. 
oi  its  continuance,   yet  the  firft  deed  being  effe&ml 
tn  fpite  of  them,  it  (ball  be  eSedual  for  aU  pmrpofea 
that  could  afterwards  afie£t'  the  propertyt  and  good  for 
diis  purpofe  as  well  as  for  others,  ia  ris  magis  vaUat 
fttampertatf  for  odierwife  die  deed  of  1800  will  90t 
operate  at  alU  but  die  whole  wilt  be  left  in  the  Ua» 
ftale  as  it  was  after  the  execution  of  the  deed  ^  il99^ 
[MatufiM  C  J.    Is  dieffe  any  cafe  wbere  a  deed  has 
been  hrid  to  be  an  cxeciition  of  a  power,,  oidefi  it  conld 
be  prefumed,  that  the  parties  might  ha¥e  meant  it  bi 
execution  of  their  power  ?}    If  it  cannot  operate  in  {his 
way,  yet,  Sir  Geo.  and  Lady  Boughion  zpA  Fwrtr  had 
between  them  die  whole  eftate,  and  they  aU  join  in  ^  A  t  J^^,  :,    \  /,^, 
deed  of  180a,  to  difpofe  of  it  by  reco^ry.    SJdam^  ^ 
fiM  C  L  ^y  that  deed  they  make  a  good  tenant  fo 
the  precipe.;   and  I  fuppofe  it  will   not  be  difputed'^ "' '  '  '  ^ 
by  the  Defendant,  that  a  recovery  fuffered  and  a  deed'<  '^z     '  ^  ^'     -^^  K/ 
to  lead  the  u&s,  will  operate  as^  a  conreyance.]     Parnr^,,  /    '     "^ 
fa^ng  by  this  recovery,  before  the  birdiof  the  daugh*    /^ 
ter,  conveyed  away  his  eftate,  which  was  to  fopport  the ' '   ' 
entd  to  the  daughter,  which  was  a  contingent  eftate,  ther^./,  ^^ 
enlaU  drops :  fot  eten  if  there  were  po  difference  between-  ^     ^ 
the  ttfes  of  the  deed  of  1800  and  dxife  of  tiie  firft  letde- 
ment,  diere  has  been  a  tranfmutatibn  of  pofieffion  which, 
makes  it  imjpoflible  to  hold  that  Pamr  continued  after 
diat  recovery  ta  be  leifed  of  the  £ime  eftate,  wfaicfa  be 
had  under  die  deed  of  1799.     In  thefe  cirouinftances  as 
^KftVL  Sir  G^  B^gihn  as  Lady  Sougbfon  and  Famt 
llecome  parties  to  die  deed  of  i8oa,  in  which  lady 
JBMrg/i^^f  ^dMij^wer  of  appoiataMOt  la  fee,  fubjeft 
B  b  z  only 
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onlj  to  the  eflate  tail  which  her  daughter  FrtderUa 
Emma  Laura  takes  under  the  third  ufe  of  that  fettle- 
meni:,  which  is  the  firft  intereft  the  daughter  can  take : 
the  anfwers  to  the  queftions  therefore  are^  to  the  Brit, 
that  the  deed  of  1799  was  not  null  and  void.  2.  That 
Frederica  Emma, Laura  by  the  joint  effefl:  of  the  fe- 
deral deeds  takes  an  eftate  tail  by  the  declaration  of 
ufes  which  her  mother  was  entitled  to  make  in  her  fa- 
Tour.  3.  The  deed  of  1799  being  valid  to  certain  pur- 
pofes^  Sir  Geo.  C,  B.  Boughion  take§  nothing  under  that 
deed  \  but  his  power  oir  appointment  and  hh  intereft 
are  done  away  by  the  fubfequent  events  and  transfen^ 
and  A.Bi  his  appointee,  takes  no  eftate.  4.  C.  D. 
the  appointee  of  Lady  Boughtm,  is  to  uke  only  by  wiD| 
not  by  deed,''  and  is  capable  therefore  of  being  changed 
at  any  time  before  the  death  of  Lady  Bmighton  /  but  if 
her  will  be  not  revoked,  he  will  be  entitled,  fubjed  to  die 
eftate  tail  of  Frederica  Emma  Laura :  he  faidthat  appear- 
ing on  behalf  of  the  daughter  only,  he  ihould  contend 
that  C  D.  had  no  eftate ;  but  if  he  appeared  on  behalf  of 
CD.  it  would  be  his  intereft  to  contend  that  the  daughter 
had  no  eftate :  but  he  did  not  fee  how  that  propofidoo 
was  to  be  fupported. 

Williams^  contrite  agreed  that  he  (hould  come  nearly 
to  the  fame  conclufion  by  a  different  courfe.  It  does 
not  appear  by  the  cafe»  that  the  deed  of  1 800  was  exe- 
cuted in  prefence  of  two  witnefles,  which  is  necefiary. 
Hawkins  V,  Kemp^  3  Eafl^  440.  In  the  deed  of  1*800  it 
18  material  to  obferve  that  Sir  G.  C.  B.  Boughion^  and 
Lady  Boughtm  granted  the  premifes  to  Farrer  for  the 
life  of  Lady  Btmghton  /  Farrer  was  to  vouch,  not  both, 
but  Lady  Boughton  only :  the  ufes  were  to  be  fuch  as 
{he  (hould  appoint  ;  and  in  default,   to  Farrer  and  his 

'  heirs  during  her  life,  with  remainder  to  her  in  fee. 
They  thus  give  to  Farrer  an  immediate  vefted  eftate  in 

:  pofleiBpu ;  before^  he  had  it  in  jemond^l.onlj).  He^s 
13  .  .         '^  therefora 
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therefore    the    man    againft  whom  the  precipe  lies.  i&li. 

What  did   Sir  George  Boughton  conyey    hjjr  this  deed  ?        Boumr^M 
He  before  had  an  eftate  for  his  own  life,  and  a  v^fted  ^. 

remainder  in  fee  ;  and  as  well  the  reverfion  to  himfelf     SawdhamX 
for  life  expectant  on  the  deceafe  of  Lady  Bougbttmf  as  alfe 
the  fee  may  well  pafs ;  and  by  this  leafe  and  Veleafe  con* 
▼eying  his  fee,  he  exttngui(hed  his  power  of  fole  ap* 
pointment     Pepn  v.  Peacock,  Farre/l.  41 .,  S.  C.     2  Eq» 
Caf  Ahr.  136.     Lord  Talbot  held  that  a  leafe  and  re]eafi?» 
or  any  other  conveyance,  will  carry  with  them  all  powers 
that  are  joined  to  the  eftate.     By  the  ftatute  14  Elm.,      A.  being  fcjled 
c.  8.,  all  recoveries  had  againft  any  particular  tenant,  I®  'T*^^^* 
or  againft  any  other,  with  voucher  over  of  fuch  parti-  ^^  q^  ^^^  ^ 
cular  tenant,  (halU  as  againft  all  perfons  in  remainder  funrivor*  in  truft 
or  reverfion,  be  utterly  void  and  of  none  effeS.     And  ,rentremaL^fc*' 
therefore,  though  this  recovery  might  be  «good  againft  takes  an  eftate  in 
Sir  Geo.  Boughton,  it  was  not  good  againft  them  in  the  ^f  ^^*^^™ 
contingent  remainders,  and  fo,  clearly  vpid  againft  the  during  the  life  of 
daughter.     But  fee  what  eftate  Fairer  had  !     He  had  ^»  ^^  ?»^^  bim 
an  immediate  eftate  in  pofleflion  during  the  life  of  Lady  precipe,  and  a  re* 
Boughton,  with  remainder  after  the  determination  of  .that  covciy  it  fuifered 
eftate  to  himfelf  during  the  joint  lives  of  Sir  George  and  ""^^^ 
1a6j Boughton,  and  the  life  of  the  furvivor ;  and  his  right  mainden  an  Ikvtd 
of  entry  was  fufficient  to  fupport  the  contingent  re-  ^  '^  flatute 
mainders  ;  fo  that  inftead  of  leaving  a  vefted  remainder 
in  Sir  Geo.  Boughton,   the    vefted    remainder    is   con- 
veyed to  fuch  ufes  as  Lady  Boughton  Ihould  appoint,  and 
for  want  of  .appointment,  to  Farrer  and  his  heirs  during 
the  life  of  Lady  Boughton,  fubjed  to  the  ufes  for  the 
affile  in  the  firft  deed,  with  remainder  to  Lady  Boughtom 
in  fee.     The  laft  deed  of  1 8oa,   made  while  the  eftate 
was   thus   circumftanced,  is   extremely  material.    The 
parties  are  Sir  Geo.  Boughton,  who  had  nothing ;  Farrer^ 
who  was  truftee  to  preferve  the  contingent  remainders  | 
and  Lady  Boughton.     By  this  deed,  b^ore *any  of  the  * 
contingent  remainden  fubfequent  on  Farrer's  life  eftate 
came  iS  {^»  Eamrvaivtey^  the.pieiiiilesy  as  be  jegaQ^ 
^  mij;bt^ 
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might,  by  leale  and  releafe. '  That  deffroyed  all  the 
tifct  of  the  firft  deed,  and  let  in  the  ufes  of  the  fecond. 
If'  the  fecond  deed  had  not  been  made,  but  the  fifft 
only,  and  Sir  Geo.  Sougbton,  Lady  Bwgbion^  and  Famr 
&ad  conveyed  to  other  ufes,  the  fee  would  have  paficd 
from  Sir  Geo^  Boygbhn ;  and  the  contingent  remannden^ 
being  deftroyed,  new  niet  would  have  taken  efbft. 
The  iame  effeft  is  produced  by  the  operation  of  thefe 
two  laft  deeds  taken  together.  The  principle  is  clearly 
eftabliflied,  %  P.  Wms.  67S,  Man/iU  ▼.  ManfM^  wherr 
the  truftees  to  preferve  the  conttngeati  remainders  did 
not  join  in  the  feoffment  of  the.  tenant  £or  life,  but 
conveyed  by  a  feparate  leafe  and  refeafe,.  and  it  was  held 
that  the  contingent  remainders  were  thereby  deftroyed* 
The  firft  deed  then  is  got  rid  of,  not  by  the  ezerdfe  of 
Ae  power  of  appointment, .  bat  by  fliewing  that  Sir 
G#f«  Boughion  conveyed  away  dbe  fee  by  die  fecond  <ieed» 
and  made  it  fubjeA  to  the  power  of  appointment  given 
%o  ladfBwgifm  in  the  third  deed*  Ftederka  Emmm 
Laura  does  not  take  any  eftate  in  the  pcemifes  under  the 
deed  and  recovery  of  17999  and  the  propofition  redted 
in  die  deed  of  1800,  that  the  deed  of  1799  was  tM% 
is  not  true,  but  Frederka  Emma  Laura  did  take  an 
eftate  tail  under  the  deeds  of  1800  and  1802,  confe* 
quendy  Sir  Geo.  Bcugbion  takes  an  eftate  for  life  prece- 
dent to  the  eftate  to  his  daughter,  with  remainder  to 
Iiady  Bougbioa  ior  life»  with  remaimler  to  Frodoriem 
Emma  Laura  in  taiL  A.  B.^  the  appdntee  of  Sir  Gm. 
Bwgbton  i^  not  entitled,  and  C.  D.  is  not  entitled^  he* 
caufe  Lady  Bougkou  can  only  appoint  by  will,  mad  ia 
ftill  ahve. 


Littt  in  reply*  The  deed  of  i8bo  may  weH  opcnte 
as  an  flpp<Hntment ;  fior  if  die  parties  had  die  power  of 
doing  thai  which  diey  purport  to  do^  and  have  dene  it 
in  fttbftanoe,  it  ihaU  take  tSadt :  as  a  grant  may  tmnre 
bf  waygf  omiftaMrtrioq^  and  n  confinsatioa  by  way  of 
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grants  if  Ae  partief  viiftake  tbar  refpefiive  iaterefts. 
The  ftatfite  14  JE^  is  not  api^ic^bte,  for  it  waa  in* 
tended  to  preredt  a  recorery  from  the  tenant  for  life 
being  fufiered  by  covin.  But  here^  the  party  againft 
when  the  recovery  it  had,  had  the  nevt  eftate  in-  n^ 
mainder^  and  the  remainder-man  in  fee  join8>  and  there* 
fore  the  recovery  Audi  operate  againft  all  the  eftate#  that 
veie  in  being,  and'diey  being  deftroyed,  the  contingent 
remainders  drop*  The  truftees  to  preferre  them  can 
tonvey,  although  it  be  a  breach  of  tnift :  and  thefe  par* 
ties  have  the  ^ole  eftate  in  them,  no  other  perfon  had 
any  eftate  then  fubfifting,  and  the  fimple  way  of  con^ 
fidering  the  cafe  is,  to  hold  that  the  contingent  remain- 
ders were  deftroyed  by  Farm's  joining  in  the  recovery: 
the  land  was  conveyed  to  him  for  the  very  purpofe  <^ 
being  recovered  from  him,  and  It  is  impoflible  to  fay 
that  after  the  eftate  was  recovered  from  him,  he  had  any 
remainder  or  reverfion  left.  If  therefore  Farrer  has 
deftroyed  his  own  eftate,  and  lias  himfelf  uken  a  new 
eftate,  and  had  that  deftroyed  alfo,  it  is  impoflaUe  to 
£i)r  tkat  the  contingent  remainders  are  not  deftxoyed« 
Aa  diem  was  no  eiUail  to  be  docked,  the  form  of  recos* 
very  was  no  longer  material,  but  Sir  Ge9.£oHgbtom  grants 
a  gtbuiet  intereft  than  could  be  ferved.  out  of  his  life 
eftate,  and  which  muft  therefore  be  ferved,  either  omt 
of  his  power  of  appointment,  or  out  of  his  fee :  which* 
ever  way  of  confidering  it  is  adopted,  even  if  Farret't 
eftate. tp  prtferve  contingent  remainders  furvived  the 
fec09d  ftcovery,  it  was  deftroyed  by  the  laft  deed ;  and 
Sir  <k$.  Bcngbtan  has  now  nothing  in  him  except  his 
eftate  for  life,  and  his  ultimate  remainder  in  fee,  in  cafe 
Lady  Boughten  fliould  die  without  making  a  good  ap- 
pointment by  will.  In  fuch  cafe,  and  if  the  tenant  in 
tail  fhouM  die  without  iflue,  A.  B.  might  take,  rather 
as  grantee  or  devifee,  than  as  appointee  of  Sir  Gt$* 
Botigbton. 

Cur.  adv.  vtdt. 

Al 
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At  the  end  of  this  Tacation  the  Court  of  Common 
Pleas  fent  to  the  Lord  Chancellor  the  following  cer- 
tificate. 

.  I  ft  Anfwer.  —  Having  heard  the  arguments  of  coan- 
fel'  upon  this  cafe^  and  conGdered  the  fereral  qaeftions 
propofed  to  us,  we  are  of  opinion  that  Frederica  Emm 
LaurOi  the  daughter  of  the  faid  marriage,  took  an  eftate 
tail  in  remainder  in  the  premifes,  by  virtue  of  the  deed 
and  recorery  of  1799;  the  propofition  recited  in  the 
deed  of  the  27th  day  oijune  1800,  that  the  deed  of  die 
I  ft  May  1799  was  abfolutely  null  and  yoid,  not  being 
true  in  law. 

ad  Anfwer.  — We  are  alfo  of  opinion  that  the  tud 
Frederica  Emma  Laura^  the  daughter  of  the  faid  mar- 
riage, did  not  take  any  eftate  in  die  premifes  by  inrtiie 
of  the  deed  of  the  27th  June  1800,  the  recovery  fuftred 
according  thereto;  and  the  deeds  of  1802,  or  anyo( 
them. 

3d  Anfwer.— We  are  of  opinion  that  A.  J5.|  tie 
appointee  of  George  Charles  Brathwaite  Bougbfon^  is  ^ 
titled  tor  an  eftate  in  fee  fimple,  in  remainder  after  At 
determination  of  the  former  eftates  created  by  the  deed 
and  recovery  of  1799. 

4th  Anfwer. — We  think  that  C.  D.,  theapprintee 
of  Eliza  Boughton^  is  not  entitled  to  any  eftate  in  the 
preinifes, 

J.  MANSriELD. 

J.  Hbath. 
S.  Lawhekci. 
A.  Chambre. 


END  OF   MICHAELMAS  VACAWOK. 
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ARGUED  AND  DETERMINED     "  rtii. 

IN  THE 

Courts  of  COMMON  PLEAS, 
EXCHEQUER-CHAMBER, 

AND  TBB 

HOUSE  OF  LORDS, 

iir 

Hilary  and  Eafter  Terms^ 

In  the  Fifty-firft  Year  of  the  Reign  of  Geo&GB  ID. 


Steyner  v.  Cottrei-l.  ^^'  *^ 

npHE  PlalntiflF  fued  as  affignee  of  a  bail-bond.     Beji  An  affida^t,  tl» 
A    Serjt.   had    obtained  a  rule   nift   to  fet  afide   the  JJ^Jh^^^^i^^ 
proceedings  for  irregularity.  «  affignee/'  with- 

out further  ezpk- 

££^^ri  Serjt  (hewed  for  cauie^  that  the  affidavits, 
on  which  the  rule  was  obtained,  were  entitled  Steyner^ 
ai&gnee,  againft  CoitreH,  without  explaining  of  whom' 
M  of  what  he  was  affignee.  The  Court  held  the  defeA 
fatal,  and 

Difcharged  the  rule. 


Vox.,  m.  c  c 


378  CASES  IN  HILART  TERM 

x8ii. 


Jan.  25.       Doe,  on  the  Demife  of  Lprd  Carlisle^  t;.  Bailiff 
and  Burgefles  of  Morpeth. 

If,  upon  a  refer-     TTHIS  was  an  ejeftment  brought  to  recover  447  acres 

encc,  dther  party     -■-   ^f  i^^^  called  the   Gubion,  otherwife  the  Gudgem, 

18  precluded  by 

the  terms  of  the      Otherwife  the  High  Maovy  otherwife  the  High  Comnm. 

rule  from  going      At  the  trial  there  was  no  doubt  that  the  leflbr  was  en- 

thiU  which^he^w     ^*^^*^   ^°  ^^^^   '^"^  called  the  Gubion^   and    that  the 
defirous  to  try,       defendants  had  occupied   it   as   tenants  to  him  \  but 

his  remedy  18  to      ^Yie  defendants   contended   that    the    leflbr   was   cnti- 

move  to  fet  afide 

the  rule  of  refer-     ^'^d  only  to  a  fmall  farm  called  the  Gubion  farm,  con- 

ence ;  but  he  can-  taining  Co  or  60  acres,  and  diftinfk  from  the  High  Cenh 
award.     ^  '''^"»  which  they  claimed  to  be  their  own  foil  and  free- 

hold. .  A  verdia  was  taken  by  confent  for  the  Plaintiffi 
referring  it  to  a  gentleman  at  the  bar,  "  to  afcertain  the 
**  boundaries  of  the  Gubson,  otherwife  the  Gudgeon^ 
"  otherwife  the  High  Moor,  otherwife  the  High  Cw»- 
•*  ffton/*  The  Defendants,  before  the  arbitrator,  would 
have  gone  into  evidence  to  confine  the  leflbr's  title  to  the 
Gubion  farm,  but  he  confidered  himfelf  as  precluded  from 
going  into  any  matter  of  title  by  the  rule  of  reference, 
according  to  the  terms  of  which,  he  defined  the  boun- 
daries of  that,  which  the  terms  of  the  rule  defcribed, 
namely,  the  whole  premifes  in  difpute.  Cociel/Serjt.  had, 
in  the  lad  term,  obtained  a  rule  nifi  to  fet  afide  the  award, 
upon  the  ground  that  the  arbitrator  had  refufed  to  hear 
evidence  of  the  Defendant's  title  to  the  High  Common. 

Lens  Serjt.  now  (hewed  caufe.  The  Defendants 
relied  on  the  fmallnefs  of  the  rent,  10/.,  referved  in  an 
ancient  leafe  granted  by  the  anceftor  of  the  leflbr  of  the 
plaintifl^,  as  fufficient  evidence  to  (hew  that  the  whole 
of  this  tra£l:  of  land,  now  of  very  great  value,  was 
not  demifed  by  that  leafe }  but  this  hd  does  not  aflfbxd 
fufficient  proof  of  their  propofition* 

16  CcMl 
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Cackell  znd  Clayton f  Serjts.,  contrl.     The  queftion  to  ^^"V. 

be  tried  was,  of  what  land  the  Gubion  confifted  ;  the  De-  jy^^ 

fendants  had  an  eftate  called  the  High  Moor^  diftinf):         Leflee  of 
from  this.  LoRDCAHLisL^ 

v. 
Bailiff,  &c.  of 

Mansfield  C.  J.  The  reference  clearly  fuppofes  the  Mohpetii. 
Gubion  and  the  High  Moor  to  be  the  fame  thing,  and 
that  the  leflbr  was  entitled  to  them.  We  cannot,  on  fuch 
a  rule  of  reference,  fet  aGde  this  award.  The  Defendant's 
motion,  if  any,  ought  to  have  been,  to  fet  afide  the  order 
of  reference,  upon  affidavits  {hewing  that  it  was  drawn 
up  by  miftake.     The  award  is  perfeflly  right. 

Lawrence  J.  The  Defendants  mean  to  contend 
that  the  Plaintiff  is  entitled  only  to  the  Gubion^  and  to 
fo  much  of  the  High  Moor  as  is  commenfurate  with 
the  Gubion:  the  point  is  decided  by  the  award.  The 
award  cannot  be  confiftent  with  the  rule  of  reference^ 
unlefs  it  finds  the  boundary  of  the  Gubion  as  well  as  of 
the  High  Common. 

Rule  difcharged. 


Haoedorm  v.  Allnutt.  ,    ' 

Jan*  %S^ 

jyjSST  Serjt.  moved  that  the  prothonotary  might  re-  Thecoftsofa 
view  his  taxation  of  cofts  in  this  caufe,  becaufe  he  f^^J^^  coming 
had  refufed  to  allow  to  the  Plaintiff,  who  had  obtained  j^tobc^aUow^ 
a  TerdiA  on  a  policy  of  infurance,  the  fum  of  45/.  for  only  from  his 
the  cofts  of  a  witnefs  whom  he  had  been  obliged  to  ^^Sai^t^ST 
bring  from  Hamburgh.     It  was  impoffible,  he  faid,  that  court. 
irhere  witneffes  are  neceffary  to  be  brought  from  a 
foreign  country,  perfons  can  profecute  their  rights  to 
recoTcr  any  but  rery  large  fums^  unlcft  the  cpfts  of  fuch 

C^  a  witaejQTeg 
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witnefles  are  allowed.  The  Court  enquired  pf  the  officer 
what  the  praflice  had  been  in  the  like  cafes ;  and  fouxki, 
that  all  the  cofts  of  bringing  hither  witnefles  who  came 
from  abroad,  had  been  allowed,  until  within  afewyeais, 
when  7  or  800/.  being  claimed  in  one  cafe  for  the  cofts  d 
bringing  over  a  (ingle  witnefs,  the  Court  dire&ed,  that 
cofts  (hould  be  allowed  only  from  the  time  of  his  coming 
within  the  jurifdidion  of  the  procefs  of  this  couit; 
and  that  rule  had  fince  been  adopted  in  all  fubfeqttent 
cafes. 


The  Court  thought  that  it  would  be  a  proper  thing 
to  re^onfider  that  rule  of  pradice,  but  that  until  it 
was  overturned,  it  would  be  better  to  abide  by  iti 

and 

Refufedthemlc{fl). 


(a)  But  the  pradice  is  now  altered, 
9Fst$,  Tr/if.  terai  i8xx.  ,Jufyu 


See  poll.  voL4*  Otm^' 


Jan.  a6» 

«*  I  owe  you  not  a 
farthingyfor  it  is 
more  ^an  fix 
^rean  fince/'  it 
not  to  be  left  to 
'  the  jury  as  evi- 
dence of  an  adxnil^ 
iion^totakeadebt 
out  of  the  fiatnte 
oflinuudoot. 


CoLTMAN  V.  Marsh. 

J/jIUGHJN  ScTJt.  moved  to  fet  afide  a  nonfiiit  and 
have  a  new  trial.  The  adlion  was  brought  for  the 
price  of  fome  glafs  fold.  The  Defendant  pleaded  the 
ftatute  of  limitations :  the  evidence  given  at  the  tiul 
was,  that  the  Defendant  had  faid  to  the  Plaintiff  <*  I 
owe  you  not  a  farthing,  for  it  is  more  than  fix  yeais 
fince  j"  which  Vaugban  contended  ought  to  have  been 
left  to  the  juryi  to  confider  whether  it  did  not  amount 
to  an  admiflion  of  the  debt.  He  referred^  in  fuppott  of 
this  pofition,  to  Lord  MansfieltT^  doftrine  in  Tnmu»  t. 
Fenton^  2  Qmp.  548.  Lhyd  v.  Maundy  a  T.  H.  7*°* 
Bryan  v.  Horfeman^  4  E(^^  599, 


Law- 
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Law&bncs  J.    According  to  tliat  do^iriiie,  if  a  man  181 1* 

pleaded  pion  ajfumffii  and  the  ftatute  of  limitations,  the  -    -»' 

plea  of  the  ftattue  of  limitations  would  diiprore  the  ^, 

plea  of  mn  ajfumtjit.  In  the  cafe  of  Bickntll  v.  Keppel^ 
I  Niw  Rep.  20.|  where  the  Defendant  wrote  that  his 
folidtors  <<  were  in  poflefliop  of  his  determination  and 
lus  ability/'  the  Court  held  there  was  not  enough  in 
the  word  <<  ability,'*  unexplained,  to  take  the  debt  out 
of  the  fiatttte.  In  this  cafe  the  Defendant's  clerk  fwore 
that  the  defendant's  books  of  account  had  all  been  bumt,^ 
and  the  plaintiff's  clerks  were  dead. 

The  Court  was  unanimous  that  there  was  nothing  to^    . 
ke  left  to  a  jury,  and 

Refttfed  the  application. 


Fort  v.  Lee.  J'*"-  ^s* 

A    Policy  was  effe£led  in  London  the  24th  of  May  it  it  not  oeceflarTt 

1808  upon  a  (hip  on  a  voyage  at  and  from  London  ^  difdofe  to  the 

to  her  port  of  difcharge,  loft  or  not  loft.    The  (hip  Joli^l^'fcitt- 

failed  on  the  laft  day  of  j/fril,  which  faft  was  not  dif-  Lomionf  whether 

clofed  to  the  underwriters;   and  a  broker,  who  was  ^\^^ 

or  not. 

called,  faid,  that  if  he  had  known  of  the  fhip's  fiiiling, 
he  (hould  hare  thought  it  a  circumftance  material  to  be 
cominunicated,  although  he  admitted,  that  if  at  the 
time  of  etkOing  the  policy  (he  had  failed  only  a  week, 
he  ihould  hare  thought  it  immaterial.  The  Plaintiff 
having  obtained  a  verdiA,  Be/l  Serjt.  for  the  Defendant, 
now  moved  to  fet  it  afide,  upon  the  ground,  that  the 
time  of  the  fliip's  failing  was  a  material  circumftance, 
and  although  known,  had  not  been  communicated  to  the 
underwriter. 

C  c  J  But 
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covenants  it  was  good  forall.]  In  Butler  j.Bn^ffuli, 
thbugh  the  bond  was  for  performance  of  all  covenanu, 
the  covenant  for  the  payment  of  the  money  was  tbe 
only  one  on  which  a  breach  was  affigned,  and  the  only 
one^  to  far  as  appeared^  into  which  the  defendant  had 
entered* 


Mansfield  C.  J.     It  is  impoi&ble  to  contend  that  a 
covenant  is  not  a  contra^. 

Rule  diicharged  widi  colls. 


If  awrit  of  error 
is  fued  out  before 
final  judgment) 
but. the  ^owance 
not  ferved  until 
after  the  writ  of 
error  is  fpent«  the 
Plaintiff  ma^ 
afterwards  regu- 
larly fign  final 
judgment. 


St£vins  t;.  Ingram. 

THHE  Plaintiff  obtained  an  interlocutory  judgment  on 
I  ft  of  June,  in  Eajer  term.  The  defendant  in  the 
fame  term  fued  out  a  writ  of  error,  returnable  on  the 
firft  return-day  in  Trinity  term,  which  was  allowed  on 
the  4th  oijune^  in  Eajter  term.  The  plaintiff  was  not 
ferred  with  the  allowance  of  the  writ  of  error  undl  after 
it  was  fpent:  but  in  Michaelmas  term,  on  the  pth  of 
November,  after  the  fervice  of  the  allowance,  he  taxed 
his  cofts,  and  figned  final  judgment,  that  being  the 
earlieft  time  at  which  he  could  have  figned  it. 

S^£rr^  Serjt.  had  obtained  a  rule  nifi  toqualhthe 
writ  of  error  ; 

Befi  Serjt.  (hewed  caufe  upon  the  authority  of  Jacqtas 
T.  Nixon,  I  T.  R.  280,  where  it  was  held  that  a  plaintiff 
could  not  He  by  till  a  writ  of  error  was  fpent,  and  Egn 
judgment  afterwards. 

Shepherd  fupported  his  rule  by  the  diftiriaion,  that 
Acre  the  Plaintiff  had  notice,  by  being  ferved  with  the 

allow* 
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allowance  of  the  writ  of  errors  on  th^  fame  day  that  it 
was  allowed.  Herei  the  wnt  of  error  was  fpent  before 
there  was  any  ferrice  of  allowance^  or  notice  of  It. 

The  Court  held  that  the  Defendant  fiiould  hare  waited 
until  the  Plaintiff  taxed  his  cofts,  before  he  took  out  his 
writ  of  error.  The  writ  of  error  was  fpent  when  the 
allowance  was  ferved>  and  therefore  judgment  might  be 

figned. 

Rule  abfolute^ 


1811I 

Stevens 

V. 

Ingram* 


Lauohton  v.  Ritchie. 

r^OCKELL  Serjt.  had  obtained  a  rule  nifito  plead  fe* 
veral  matters  in  an  a£lion  upon  a  charter-party  by 
'  deed  5    viz.  i.NonfftfoBum:   %.  Payment  of  freight^ 
and  fome  others* 

Shepherd  Serjt.  now  fiiewed  caufe.  The  charter- 
party  was  made  in  the  Wefi  Indies^  and  a  wimefs  muft 
be  brought  from  thence  with  great  delay  and  expences  to 
repel  the  firft  plea»  and  as  the  other  pleas  pretty  clearly 
fbew  that  the  diarter-party  has  been  executed,  the  Court 
will  reftrain  the  Defendants  from  pleading  non  ejt 
JaBum. 

Runmnpm  Serjt.i  for  Cocieff,  contra. 

Tie  Court  made  the  rule  abfolute  to  ptead  all  the 
plea»  except  the  firft« 


January  %^^ 

la  an  a^n  on 
a  deed  made  be- 
yond feas,  the 
Defendant  relying^ 
in  fome  of  his 
pleas  on  matters 
of  defence  which 
neceflarily  import* 
ed  the  execution 
of  the  deed)  the 
Court  would  not 
permit  him  to 
plead  Hon  eft 
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February  $•  SaMUELS  v.   DuNNE. 

If  a  Defcndait  A  SSUMPSIT  on  a  bill  of  exchange,  for  work  and 
fewaTtimwon  labour,  &c.    The  declaration  was  delhrered  on  Ac 

the  iamt  day*  in  i(Sth  of  November^  with  notice  to  plead  within  4  days. 
2b^  PhLtSbihe  '^^  Defendant,  who  was  a  furgeon  in  the  navy,  and 
fecond  plea,  the  conduAed  his  caufe  hiipfelf,  on  the  20th  of  November 
Plaintiff  may  flgn  fi^ft  caufed  a  plea  of  the  general  iffue  to  all  the  counts  to 
^  AWbough  a  ^  P^^  ^"  ^^  ^^^  •  ^®  afterwards,  on  the  fame  dayi  but 
Defendant  coo-  after  many  other  pleas  had  been  put  on  the  file,  caufed 
duas  his  caufe  i«  ^^  ^  gj^  ^  •  ^f  affumpfa  to  the  firft  count,  and 
peribn,  if  he  files        ^.,,*^  ,,  «..£j 

^fpecialplea,  it  is  a  fpecial  demurrer  to  the  other  counts,  a&gmng  mvo- 

a  nullity,  unlefs  it  lous  caufes  of  demurrer ;  this  demurrer  was  not  Cgned 
^Kr'^d.  V  ~»"fei-  The  plaintiff,  upon  fearching  for  a  plea. 
found  the  plea  laft  filed,  and  not  conceiving  that  there 
could  be  another  plea,  and  deeming  himfelf  entitled  to 
treat  this  as  a  nullity,  becaufe  it  was  not  figned  by 
counfel,  on  the  aid  of  November  figned  interlocutoty 
judgment.  Befi  Serjt.  on  a  former  day  had  obtained  a 
rule  ntfi  to  fet  afide  that  judgment,  upon  an  affidavit  made 
by  the  Defendant,  that  he  had  in  due  time,  and  previous 
to  the  figning  of  the  judgment,  pleaded  a  regular  pkaof 
the  general  iflue. 

Faugban  Serjt.  (hewed  caufe  upon  an  affidavit  of  tbe 
Plaintiff's  attorney,  that  he,  having  found  the  plea  and 
fpecial  demurrer  above-mentioned,  had  been  mifled  by 
them. 

Tie  Court  direQed  an  inquiry  to  be  made,  which  of 
the  two  pleas  was  firft  filed ;  and  upon  the  officer  report- 
ing that  the  fimple  plea  of  non  ajfumffit  was  firft  filed,  the 
Court  held  that  the  fecond  plea  was  a  deceit^  which 
Ihould  not  avail  the  Defendant 
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Biji  then  urged,  that  as  the  Defendant  condu£ied  his  181 1. 

caufe  in  perfon,  it  was  not  neceflarj  that  his  fpecial  plea  SAMufflji' 

(hould  be  figned  by  counfeL  v. 


DirninL 


But  the  Court  held  that  the  fignature  of  a  feijeant  or 
counfel  was  neverthelefs  neceflary,  and 

Difcharged  the  rule  with  cofts. 


Leer  v.  Yates-  ^^yl^  ^^'^ 

Le£R  v.  Cowell.  jil-        -^  "^"^^ 

Leer  v*  Gorst. 


,t.        / 


'T'HE  Plaintiff  in  each  of  thefe  caufes  declared  in  af^  A  general  fhip 

fumtfiU  complaining  that  the  Defendant  had  pro-  took  brandiet  on 

mifed  to  take  out  of  thePiaintiff'^  fliip,  within  a  reafonable  of  ij^ding,  which 

time  after  her  arrivalj  certain  brandy  which  the  Plaintiff  allowed  ao  Uy 

had  brought  for  him  to  London,  but  neglefted  fo  to  do,  ^^f  ^^  ^f'T^T 

1       t     \^ .  ,  -,  ot  tne  goods  m 

Whereby  his  veffel  was  detained.  Another  count  alleged  a  London^  and  ftipti* 

promife  of  the  Defendant  to  take  out  the  brandy  within  a  lated  for  4/./ffr 

reafonable  time  after  notice  to  the  Defendant  of  the  (hip's  afterwdT^Sp. 

arrival,  and  the  third  count  was  indebitatus  affum^t  for  the  tain  of  the  con- 

ufe  of  the  ihip  Mariana  oi  Hamburgh,  whereofthe  Plain-  fignees  chuEng  to 
'^  *  have  their  goods 

tiff  was  mafter,  by  the  Defendant  retained  and  kept  on  bonded,  the  veflel 

demurrage  with  certain  goods  on  board,  for  a  long  time,  «o^d  not  make 

at  the  Defendant's  inftance.  £.£S  "^ 

until  46  days  after 

The  Defendants,  Tates  and  Gorjl,  pleaded  the  general  J^^^^J^^"* 

iilue  :  the  Defendant  Cowell  paid  into  court  on  the  third  whkhwereunder- 

coont  the  fum  of  16/.,  upon  a  computation  of  the  {hare  ™oftf  could  not* 

which  each  of  the  feveral  freighters  who  had  put  goods  y^  ^^  ^^  ^  ' 

on  board,  muft  have  contributed,  in  order  to  make  up  the  upper  tiers 

one  fum  of  4/.  per  day  between  them,  if  all  had  become  ^««cle««d:  held 
,.  -  -  ,    ^   *^  ^  '  that  each  of  thofe 

habJe  to  demurrage.  confignees  was 

liable,  on  A  general 
count  fordemvragei  to  pay  the  4/*  i»rr  day  for  the  46  days. 

Upon 
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1 8i  I.  Upoa  the  trial  of  thefe  caufes,  at  GuiMall,  it  die  fit- 

tings after  Trinky  term  1810,  before  MafufieUC.  J.,  it 
appeared^  that  the  mafter  of  the  ▼^fiei,  which  was  a  g^ 
neral  fliip,  having  a  Britt/b  licence,  had  taken  on  board 
at  Bourdeaux  the  goods  configned  to  th^  fereral  Defend- 
antSi  and  alfo  goods  for  many  other  confignees,  and  had 
figned  and  delivered  to  each  of  the  ihippers  a  bill  of 
lading,  whereby  he  acknowledged   ^  the  ihippi&g  on 
<^  board  the  Mariana  of  the  goods/'  (defcribing  tben,) 
<<  to  be  taken  out  in  twenty  days  after  arrival,  or  to  pay 
<<  four  pounds  per  day  demurrage  :^  the  bill  of  lading 
limited  the  mafter's  refponfibility  by  contaming  tfaeufoai 
exception  of  «•  the  aft  of  God,  the  king's  enemies,  fire, 
^  all  dangers  of  the  feas,  rivers,  and  navigation,  iat 
<<  riik  of  boats,  fo  far  as  ihips  are  ^able  thereto."   lie 
Mariana  arrived  in  the  London  docks  on  the  ijtb  o( 
June*    If  all  the  confignees  would  have  paid  the  diitj 
on  their  refpe£tive  goods,  the  veflel  might  have  been 
fpeedily  difcharged  at  other  licenfed  vrfiarfs,  which  were 
open  for  that  purpofe,  but  they  all  preferred  bondbg 
their  brandy,  and  the  quays  and  warehoufes  of  the  dod, 
at  which  alone  bonded  goods  could  be  landed,  were  at 
that  time  fo  full,  that  there  was  not  room  to  recdf e  vott 
goods  to  be  bonded,  in  confequence  of  which,  and  of 
tlie  number  of  veflels  then  waiting  to  difcharge  ^ 
cargoes,  the  veflel  was  detained  until  the  firft  of  Septtt^ 
bery  before  the  other  veflels  which  lay  between  the  Mai' 
ana  and  the  quay  had  been  difcharged,  and  befese  it 
came  to  her  turn  to  be  unloaded,  and  to  have  her  caigo 
received  into  the  warehoufes.      Eighty  pUiicheons  of 
brandy,  which  were  delivered  on  that  day,  lay  abore  die 
Dei^endant's  caiks,  and  their  goods,  therefore,  could  not* 
in  the  ordinary  courfe  of  delivering  the  fliip,  be  taken 
out,  until  the  eighty  puncheons  which  lay  above  them 
were  delivered,  although  with  additional  labour  in  mor* 
ing  die  goods  they  might  have  been  fooner  taken  out, 

under 
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under  the  infpeflioni  of  the  fuperintendant  of  the  dock*.  1 8 1  x. 

It  was  in  eridence  that  the  Defendant  CoweU  had  fre- 
quently demanded  a  delivery  of  his  goods,  which  was  not 
complied  with,  the  Defendant  faybg  it  was  impoffible  to 
get  at  the  ca&s  \  and  once,  in  particular,  he  had  obtained 
an  order  from  the  dock  company,  permitting  two  caiks 
to  be  landed  upon  payment  of  the  duties^  but  the  Phdn- 
tiff,  on  application,  faid,  he  could  not  get  at  them  on 
account  of  the  fuperincumbent  cargo.    The  Defendant 
Ccwell  had  executed  a  bond  for  the  duties  fo  early  as  the 
22dJugufi,  and  the  Plaintiff  admitted  that  he,  Cawd/, 
had  made  every  exertion  for  landing  the  goods  which 
depended  upon  his  a£ls.    It  did  not  appear  that  the  De- 
fendants Tates  or  Gor/l  had  made  any  demand  of  their 
goodsy  nor  had  either  of  the  three  paid,  or  offered  to  pay 
the  duties,  without  doing  which,  CewelPs  order  from  the 
dock  company,  permitting  the  delivery,  could  not  have 
been  carried  into  eSe£k.    The  jury  in  each  cafe  found  a 
verdiA  for  die  plaintiff  on  the  3d  count,  with  184/.  da- 
mages^  being  the  amount  of  demurrage,  at  4/.  per  day, 
^or  46  days,  the  time  which  had  els^fed  from  the  yth'of 
Julft  when  the  20  days  albwed  for  delivery  of  the  cargo 
expired,  to  the  7tihL  of  SeptmAer^  on  which  day  the  laft  of 
the  Defendant's  calks  were  taken  out.    The  judge  le- ' 
ferved  liberty  for  the  Defendants  to  move  to  reduce  the 
verdia. 

J^iKxSerjt.  in  Michaelmas  term  18 10  obtained  rules 
mfi  to  fet  afide  thefe  verdi£ls  and  enter  nonfuits:  he 
moved,  upon  the  ground  that  a  general  claim  for  demur- 
rage arifes  only  in  the  cafe,  where  the  delay,  whether 
caufed  by  die  aA  of  the  Defendant,  or  not,  ha^  been  be- 
neficial to,  and  occaGoned  in  the  fervice  of  the  Defendant. 
The  dday  which  bad  arifen  from  the  extent  of  the  com- 
meice  of  the  countary,  co-operating  with  the  Idw  which 
TeftriAed  the  place  of  delivery  of  thefe  goods  to  the 

London 


CASES  IN  HILARY  TERM 

Lpfubn  docks  only,  was  a  misfortune,  which  fell  with 
equal  hardfhip  on  the  Plaintiff  and  on  the  Defendant  ^ 
but  it  did  not  render  the  Defendant  anfwerable  to  the 
Plaintiff  for  the  confequences. 

Shepherd  and  Beft  Serjts.  in  this  term  ihewed  caufe. 
The  Plaintiff  does  not  found  this  a&ion  upon  any  mif- 
feafance  or  nonfeafance  of  the  Defendant.  The  bill  of 
lading  contains  evidence  pi  a  contrail  to  pay  demurrage 
if  the  (hip  be  detained  beyond  a  certain  number  of  days, 
from  what  caufe  foever  that  detention  may  arife,  and  of 
the  rate  at  which  that  demurrage  is  to  be  compenfated. 
There  is  nothing  illegal  in  making  fuch  a  contra^,  and 
the  Court  cannot  inquire  into  the  prudence  or  impni- 
dence  of  it.  It  may  be  prefumed  that  the  Plaintiff  fore- 
faw  that  this  port  was  overloaded  with  imports,  and 
therefore  previoufly  ftipulated,  that  if  his  veflel  was  not 
difcharged  within  a  certain  number  of  days,  he  (hould 
be  paid  for  his  further  detention,  whatever  might  be  the 
caufe  of  it.  And  as  fuch  a  contra£t  may  fubfift,  ib 
there  is  no  reafon  why  the  Plaintiff  may  not  under  fudi 
a  contraA  recover,  on  a  general  count  for  demurrage, 
upon  the  evidence  of  the  bill  of  lading,  in  like  manner, 
as  in  an  adion  for  goods  fold  and  delivered,  he  may  re- 
cover on  the  evidence  of  a  contra£^  for  the  fale  of  the 
goods  at  a  particular  price.  Wherever  a  contra£l  has 
been  executed,  the  fum  due  on  that  contrad  may  be  le- 
covered  on  a  geneial  count.  As  to  the  fuppofed  unreal- 
fonablenefs  of  tlus  contraft,  the  number  of  perfons  who 
may  chufe  to  enter  into  fimilar  contrails  with  the  De* 
fendant  cannot  aftedi  the  cafe ;  the  compen(ation  agreed 
to  be  paid  by  one,  would  not,  alone,  be  fufficient  to  indem- 
nify the  Plaintiff  for  the  deby.  It  was  in  evidence  that 
the  expences  of  the  (hip  amounted  to  ten  guineas  a  day, 
and  only  three  of  the  conCgnees  had  incurred  demurrage 
upon  fimilar  bills  of  isiding»  fo  that  no  very  large  profit 

refulted 
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refulted  from  the  tranfa£^ion;  and  (ince  it  was  uncertain  18x1. 

whether  the  Plaintiff  might  obtain  freight  from  more 
than  one  perfon,  it  was  competent  for  him  to  form  the 
like  engagement  with  as  many  as,  offered.  This  is  not 
a  joiiit  contra6^  with  the  twenty  confignors  who  may 
have  goods  on  board  this  Teffel,  ftipulating  that  they  (hall 
between  them  pay  4/.  per  day  demurrage,  and  if  it  were, 
how  could  the  fum  be  apportioned,  when  each  takes  out 
his  goods  on  a  different  day  ?  .  In  the  cafe  of  Randall  t. 
Lynch,  2  Camp.  i^T.  P.  352.  it  was  held  that  the  neceffary 
delay,  occafioned  by  the  crowded  ftate  of  the  London 
docks,  did  not  excufe  the  freighter  from  paying  demur- 
rage for  the  (hip's  detention. 

Leni  and  Vaughan  Seijts.,  in  the  two  firft  of  thefe 
cafes,  and  Cochell  Serjt.  in  the  laft,  contrh.  The  Plain* 
dff  firft  attempted  to  charge  the  Defendant/  upon  the 
ground  of  a  fuppofed  default  in  him,  but  that  ground 
failing,  h^  reforts  to  the  ground  of  mere  detention,  to 
which  the  Defendant  is  no  wi(e  inftrumental.  The  counts 
which  aver  a  contra£i  to  take  out  the  goods  in  a  reafon- 
able  time,  muft  be  laid  out  of  the  queftion,  fince  the 
evidence  of  the  bill  of  lading  fpecifies  the  time,  20  days. 
The  importance  of  the,fubje£t  to  the  commerce  of  this 
country  is  fuch,  that  the  cafe  of  Randall  v.  Lynch,  which 
was  decided  only  at  nijiprius,  though  it  was  the  impref- 
lion  made  on  a  very  learned  mind,  deferves  to  be  more 
fully  confidered.  The  words  which  are  fuppofed  to 
raife  this  obligation,  are  the  language  of  the  plaintiff,  by 
him  inferted  in  a  bill  of  lading,  which  he  delivers  to  the 
(hipper  abroad,  a  perfon  probably  ignorant  of  the  ftate  of 
circtimftances  here ;  how  it  came  to  be  fo  inferted,  does 
not  appear :  the  bill  of  lading  is  not  (igned  by  the  De- 
fendants, and  it  is  as  yet  a  new  queftion,  whether  the 
acceptance  of  goods,  accompanied  with  the  delivery  of  a 
biU  of  ladmg,  will  amount  to  a  contrail ;  and  if  it  does^ 

whether 
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iSii.         whether  it  be  the  effeft  of  fuch  a  contra£l  to  raife  thit 
claim.    The  necefiary  ioooaTenieoce  now  incident  to 
every  (hip  which  enters  the  port  of  Lomlon,  is  equally 
notorious  to  both  parties^  but  this  agreement  does  not 
refer  to  that  inconvenience,  nor  afie£^  to  obviate  it.  That 
burthen  is  therefore  left,  by  this  contra£l,  where  the  law 
places  it.     It  appears  by  the  Plaintiff's  own  inftrumenti 
that  J^.per  diem  is  a  fufficient  compenfation  for  the  de« 
tention  of  the  veflel.    If  twenty  perfons  then,  have  ac- 
cepted fuch  bills,  it  mud  be  a  nudum  paBum  as  to  all 
except  the  firft.     It  was  in  evidence  too,  that  no  delay 
was  occafioned  by  the  Defendants,  but  the  delay  arofe 
from  the  80  puncheons  which  lay  above  the  Defendants' 
goods ;  the  latter  could  not  have  been  gotten  out,  until 
the  former  were  previoufly  difcharged,  without  extnor- 
dinary  exertions,  which  exertions  it  belonged  to  the 
Plaintiff  to  make :  therefore,  even  if  the  law  were  as 
the  Plaintiff  contends,  the  demurrage  mud  be  reduced 
from  the  46  days,  to  the  period  which  elapfed  between 
the  I  ft  of  September^  when  the  80  fuperincumbent  caiks 
were  removed,  to  the  7  th,  when  the  laft  of  the  Defend- 
ants' goods  were  difcharged :  and  as  to  the  Defendants 
Tatis  and  Gorftj  it  was  not  attempted  to  (hew  on  what 
day  they  could  have  been  permitted  by  the  officers  of  tlie 
dock  to  receive  their  goods,  if  they  had  been  willing  to 
pay  duty  for  them  inftead  of  bonding  them.     It  is  urged 
that  the  Defendants  are  liable  for  the  whole  delay,  be- 
caufe  they  intended  to  bond  the  whole  of  their  goods*, 
but  the  Plaintiff  ought  to  have  done  that  which  he  has 
not  attempted,  to  have  (hewn  how  foon  the  whole  could 
have  been  difcharged  if  the  Defendants  had  been  willing 
to  pay  duty  for  the  whde}  becaufe  from  the  expiration 
of  that  time  only  could  the  charge  of  laches  reft  with 
the  Defendants.    But  it  is  incumbent  on  the  Plaintiff  to 
ihew  that  he  had  done  every  thing  which  on  his  part  was 
r^quifite  towaKis  the  difcharge  of  the  (hip,  before  he  can 

urge 
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nrge  any  nonfeafance  of  the  Defendants,  as  a  ground  for  1 8 1 1 . 

charging  them  with  this  funii  for  it  is  at  lead  a  concur- 
rent,  if  not  a  precedent  condition,  that  the  Plaintiff 
ihould  place  the  goods  in  a  fit  nation  ready  for  delivery ; 
but  here,  if  either  of  the  Defendants  h^d  paid  the  whole 
duties,  his  goods  w^re  in  fuch  a  (ituation  that  he  would 
have  been  unable  to  obtain  them.  The  count,  too,  is  for 
detaining  the  whole  of  the  fhip,  wlujreas  the  evidence 
proves  but  the  detention  of  a  fmall  part. 

Cur,  adv.  vult. 

Mansfield  C.  J.  on  tliis  day  delivered  the  opinion  of 
the  Court. 

It  is  impoflible  to  decide  thefe  three  very  Cngular 
cafes  without  being  (truck  with  the  enormous  gain  which 
the  owner  may  get  by  tlfis  bill  of  lading  5  and  which 
may  poflibly  much  exceed  what  in  juftice  and  confcience 
he  ought  to  have.    This  is  a  general  (hip ;  thirty  or  forty 
perfons  mfty  have  goods  on  board,  and  for  every  one  of 
them  the  owner  may  have  his  4/.  per  day.     It  was  faid 
indeed,  that  in  fa£l  the  ^.per  day  for  thefe  three  perfons 
would  not  much  exceed  the  fair  charge  for  the  demur- 
rage of  the  whole  (hip :  but  it  might  have  happened  that 
many  more  perfons  might  have  become  liable,  and  a 
much  larger  profit  might  have  accrued.     I  was  ftruck 
very   much  with  the  argument,  that   it  was  not   the 
fault  of  the  Defendant,   but  the  fault  of  the  Plaintiff 
himfelf,  that  thefe  goods  could  not  be  got  out  till  the 
other  goods  which  lay  above  them  were  delivered.     But 
it  is  not,  in  truth,  the  fault  either  of  the  Plaintiff  or 
Defendant,   that  the   good§,  could  not  be   taken   out. 
There  can  be  only  fo  many  goods  at  the- top  of  the  veffel 
as  the  proper  ftowage  of  the  goods  will  allow,  therefore 
all  the  others  muft  be  at  the  bottom  \  and  as  this  is  a 
general  (hip,  and  the  goods  do  not  all  belong  to  the 
fame  confignee,  the  goods  of  fome  of  the  confignees 
Vol.  III.  D  d  muft 
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1 8 1  r .  xn^fi  be  undermoft.    If  this  argument  would  fiyaili  there- 

"•  f  '  fow,  that  the  capuin  is  not  entitled  to  demurrp^e  for 

"  .-;,  thofe  goods  which  were  not  uppermollt  it  would  reftnia 

X^TSt         the  contrail  for  demurrage  to  the  few  perfons  -whofe 

goods  were  at  the  top,  but  that  condruflion  would  be 

contrary  to  the  podtive  contrafl ;  for  it  is  impoffibie  ta 

get  out  of  the  words  of  this  bill  of  ladingi  which»  though 

^  it  is  a  (ingular  fpecies  of  coiitra£ti  to  bind  a  con£gnee  hj 

an  inftrumcnt  Hgned  not  by  himfelf,  but  by  the  captain, 

y^  as  the  confignors  delivered  the  goods    on  board 

under  that  bill,  and  the  Defendants  accepted  that  bill  of 

lading,  it  is  binding  upon  themj  and  therefore  this  VL&m 

may  be  fullained  on  the  general  count  for  demurrage, 

and  confequently  the 

Rule  mult  he  dtfcbarged. 


Sth.  S.  MULLER   V.   GeRNON. 

An  order  of  'T'HIS  was  an  aflion  brought  to  recover  the  freight  of 

counci  permitting  A    ^^^^j^  brandies    brought   by    the    Pliintiff  from 

the  conugnec  of  /                               c          j 

goods  c6ming  Charente  to  this  country.     Upon  the  trial  of  this  caufe 

from  an  enemy'*  ^^  Guildhall,  at  the  fittings  after  Michaelmas  term  i8ic, 

McencZ  to  land  before  Mansfield  C  J.,  it  appeared  that  the  importation 

them  here,  on  was  intended  to  have  been  made  under  the  fan£iion  of  a 

condition  of  im-  j^^^^^^  licence,  which  was  granted  to  the  Defendant  by 

mediately  re-  ... 

exporting  them,  the  King  in  council  on  the  2d  of  December  1 808,  to  con- 
does  not  lo  legalbe  tinue  in  force  for  fix  months,  and  which  expired  in 
the  voyage,  as  to  ^          ^            mi     *m  •     -rr*        «- 1           !•*.•* 
enable  the  matter  *^^^^  ^  ^^9'    ^"^  Plaintiff's  veflel  was  detamed  m  France 

of  the  fliip  to  re-     by  an  embargo,  which  lafted  two  years,  and  he  did  not 
cover  his  freight,     f^jj  ^j^j^  ^j^;^  ^^^^^  ^^^;j  j^^^  ^g ^^  .  ^^  ^^^^^  therefore 

became  contraband ;  but  the  Defendant,  upon  his  peti- 
tion to  the  privy  council;  was  perniitted  to  land  the 
cargo,'  upon  condition  of  immediately  again  exporting 
the  fame.    The  defence  fet  up  to  the  a£tion|  was,  that 

tie 
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the  importation  having  become  illegal,  the  PlainttfT  w^s 
not  entitled  to  recover:  he,  however,  contended,  that 
the  eiFed  of  the  order  in  council,  which  permitted  the 
Defendant  to  land  the  goods  here,  was  fuch  as  to  con- 
tinue the-origiiial  licence  in  force  down  to  the  time  of 
landing  the  goods  j  and  that  confequentiy^,  the  voyage 
being  legal,  the'  Plaintiff  was  entitled  to  recover  his 
freight,  aiid  he  accordingly ;obtained  a  yerdid. 

Lens  Serjt.  bad,  on  a  fornier  day  in  this  term,  ob- 
tained a  rule  mfi  to  fet  afide  this  verdift,  aiid  enter  a 
nonfuit$  againft  which 

Befi  Serjt.  now  endeavoured  to  Ihew  caufe,  contend-^ 
ing  that  as  the  Defendant  was  now  in  a£lual  poiTeffion 
of  the  cargOj  it  was  not  competent  for  him  to  fet  up  fo 
unrighteous  a  defence^  and  alfo  arguing  that  the  order  of 
council  could  not  legalize  the  landing  of  the  goods  here^ 
without  impliedly  legalizing  the  voyage  that  brought 
them  hither  5  he  alfo  referred  to  thofe  cafes  in  which  a 
voyage  continued  after  the  ezpiralion  of  a  licence  ha« 
been  conGdered  as  legal. 

Tie  Courts  (lopping  Lens^  difmiifed  the  laft  point  from 
their  coniideration,  becauie  it  had  not  been  made  at  the 
trial^  and  held  that,  as  to  the  principal  queftion,  there 
was  nothing  in  it  \  the  order  of  council  did  nothing  more 
than  give  up  the  King's  right  of  feizure  of  thefe  goods, 
and  had  by  no  means  the  fame  efTefl  as  a  continuation 
of  the  licence  would  have  had.  Freight  was  the  reward 
which  the  law  entitled  a  Plaintiff  to  recover  for  bringing 
goods  lawfully  into  the  country  upon  a  legal  voyage, 
but  the  voyage  here  was  clearly  illegal,  therefore  he  could 
recover  nothing,  and  there  muft  h%  a  nonfuit. 

Rule  abfolu^e. 

Dd  a 
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i8n. 


FeL  9* 


Recoveryftmended 
by  fubftituting  a 
eertam  run  of  a 
pwiih  vh>h  lay 
within  a  liberty, 
for  the  other  part 
of  the  parifiif 
which  lay- within 
a  borough. 


Payne,  Demandant;   Nathaniel,  Tenant; 
Hodges,  Vouchee* 

/^NSLOW  ScTJt.  moved  to  amend  a  fine  and  recovery 
according  to  the  deed  to  make  a  tenant  to  the  /nr- 
cipe^  which  bore  date  in  1766.  The  fine  and  recovery 
defcribed  the  premifes  to  be  in  the  pariOi  of  Si.  Mat' 
garetf  in  t;he  borough  of  Leicejler^  in  the  county  of  Ld- 
cefter.  The  affidavit  on  which  this  motion  was  made 
Rated,  that  the  parifli  of  St.  Margaret^  in  the  county  of 
Leicejtery  was  divided  into  two  parts,  one  of  which  wac 
fituate  within  the  borough  of  Leiceftfr^  and  the  other 
within  a  liberty  called  the  Bijhop^s  Fff,  which  was  in  the 
county,  but  not  within  the  borough,  and  that  the  pre- 
mifes  intended  to  be  comprized  in  this  fine  and  recovery 
lay  in  that  part  of  the  parifli  of  St.  Margaret  which  was 
within  the  Bijbop^s  Fee^  and  not  in  that  part  which  wai 
within  the  boroagh  of  Letceflery  and  were  fo  defcribed 
in  the  deed. 


The  Court  permitted  the  fine  and  recovery  to  be 
amended,  by  ilriking  out  the  words,  "  in  the  boroogh 
**  of  Leicejteri*  and  fubftituting  the  worda  «*  in  that  part 
«  of  the  parifli  of  5/.  Margaret  which  lies  in  che  B^t 
««  Fee  in  the  county  of  Leicefier!* 
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Cax-laqhan  v.  Ayx-ett*  fsh.  9, 

TTHIS  ailion  wasbrongTit  againft  the  Defendant  as  the  If  a  bill  be  ac- 

acceptor  of  a  bill  of  exchange,  drawn  by  the  Plaintiff  "^'J,7?f^ 

npon    the  Defendant,    at  four    mc^ths  after   date,   for  beprefented  there 

68/.  4f.  value  received  in  feathers,  payable  to  the  Plain-  for  payment,  and 

tiff's  order.     The  declaration  averred  that  the  Defend-     U!^^^  •   ° 

present  it  is 

ant,  on  fight  of  the  bill,  accepted  it  **  according  to  the  equally  a  difchargc 
ufage  and  Cuftoiii  of  merchants."  There  was  alfo  a  to  the  acceptor  a» 
count  in  the  declaration  for  goods  fold  and  delivered. 
Upon  the  trial  of  this  caufe  at  Guildhall^  at  the  fittings 
•  after  Mkhaelmas  term  18 10,  the  bill  being  produced, 
appeared^  to  be  accepted  payable  at  Meffrs.  Ramjbottomii 
bankers,  LctJon.  Clayton  Serjt.  for  the  Defendant,  made 
two  obje£Hons  to  the  plaintiff's  nght  to  recover  j  firft, 
that  there  w^s  a  variance  between  the  acceptance  proved^ 
which  he  faid  was  an  efpecial  one,  making  the  bill  pay- 
able at  a  particular  place  only,  and  not  elfewhere,  and 
the  acceptance  averred  in  the  declaration,  which  was 
general ;  fecondly,  that  there  was  no  proof  that  the  bill 
had  been  prefentcd  for  payment  at  the  place  where  by 
the  acceptance  it  was  made  payable.  The  bill  had  been 
given  for  the  price  of  goods  fold  and  delivered  ;  but  the 
Plaintiff's  counfel,  relying  on  the  bill,  gave  no  evidence 
of  the  fale  of  the  goods.  A  verdid  paffed  for  the 
Plaintiff,  fubje£l:  to  the  opinion  of  the  Court  upon  thefe 
two  obje£tions,  the  Judge  referving  the  points. 

Clayton  on  a  former  day  in  this  term  obtained  a  rule 
nifi  to  fet  afide  the  verdift  and  enter  a  nonfuit,  on  the 
ground  that  it  was  neceffary  for  the  Plaintiff  to  prove  a 
prefentment  at  the  banker's  where  it  was  made  payable  : 
he  moved  this  upon  the  authority  of  Ambroje  v.  Hcpivood^ 
a  Taunt.  6\. 

D  d  3  Mqrjball 
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1811.  MsrfikaH  Serjt.  now  (hewed  caufe.     The.  cafe  eked 

does  not  goTcra this  caf?,  for  th«t  was  anafiion agsioft 
the  drawer,  not  againft  the  acceptor,  iad  the  objeftJon 
came  by  furpnze  on  Onjlatu  Seijt. ;  but  if  it  h^  b«en 
an  aftion  againft  the  acceptor,  the  averment  tharthe  bill 
was  duly  prefcnted  to  Meffrs.  Frs^man  would  have  b^n 
fufficient,     iHeath  f.     There   can  be   no  difference  in 
that  refpeA  between  an  a£lion  againft  the  drawer  and 
an  a£tion  againft  the  acceptor.]     In  Satard^rfen  v.  Judgf^ 
7,  H.  BL  509.,  the  drawer  of  a  note,  (who  ftands  in 
the  fame  predicament  as  the  acceptor  of  a  bill  of  ei- 
change,  made  it  payable  at  the  houfe  of  Saundtrfrn  and 
Co.,  his  bankers  \  and  it  was  urged  that  it  ought  to  ban 
been  there  prefented  for  payment,  and  that  it  ought  to 
have  been  averred  that  it  was   fo  prefented  j  but  tlie 
Court  held  that  it  was  no  part  of  the  contract  that  the 
note  ftiould  be  paid  at  the  houfe  of  Saunderfon  and  Co., 
and  that  therefore  that  was  not  neceflary  to  be  ftatcd  in 
the  declaration.      [^Heaihi*    In  Sounder/on  v.  Judgti'M 
was  a  memorandum  written  by  Sharp  at  the  foot  of  the 
note^,  not  a  part  of  the  inftrument.]     In  7  Eaf^  3S5., 
Parker  v.  GordoUi  it  was  indeed  held,  that  if  an  acceptance 
makes   a  bill  payable   at  a  banker's,  for  the  purpcfe 
of  charging  the  drawer,  it  muft  be  prefented  there  within 
banking  hours,  for  that  the  party  taking  fuch  a  fpecial 
acceptance,  impliedly  agrees  to  prefent  it  where  by  the 
acceptance  it  is  made  payable.     But  in  the  cafe  of  Xj<|ff 
V.  Sundius  and  Another y  i  Campb.  423.^  the  Plaintiff,  an 
indorfee,  declared  againft  the  acceptor,  generally  aver- 
ring an  acceptance  according  to  the  ufage  and  cnftom 
of  merchants.     The  bill  was  accepted  payable  at  Meffrs. 
Hanhey  and  Co.'s,  London^  and  Park^  for  the  Defendant, 
objefted  that  it  ought  to  be  declared  on  as  a  fpecial  ac- 
ceptance ;  but  Lord  Ellenhorough  C  J.  faid,  "  how  can 
you  make  the  words  af  Hankey  and  Co.'s  more  than  a 
mere  memorandum  ?      The  acceptor  of  a  bill  of  cx- 

5  change 
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change  is  liable  uiriverfally*  This  very  point  was 
brought  before  the  Court  fome  tiixie  ago,  when  the 
Judges  were  all  of  opinion  that  fuch  words  formed  no 
part  of  the  contradl^  and  did  not  require  to  be  fet  out 
in  the  declaration.''  So  (a),  if  a  promiflbry  note  be 
made  papble  at  a  particular  place,  in  an  a£kion  agaioft 
the  maker,  there  16  no  neceffity  for  proving  that  it  was 
prefented  there  for  payment.  Per  BayUy}.  WUdv. 
Rtnnards^  fittings  in  HiL  term  1809,  1  Campb.  425.  n. 
The  Court  cannot  hold  with  this  obje£iion  wkfacut 
over-ruling  all  tbefe  late  decifions  of  the  Court  of  King's 
Qench.  But  fuppofmg  the  Plaintiff  (hould  not  fucceed 
on  this  ground  j  he  is  entitled  to  a  new  trial ;  for  he  was 
prepared  to  prove  the*  fale  of  the  goods,  which  were  the 
confidcration  for  the  bill,  under  the  count  for  goods  fold 
and  delivered. 
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CAIXAGHAV 


The  Cjurtj  flopping  Clayton^  who  was  prepared  to 
fupport  his  rule,  held,  that  doubtlefs  there  may  be  a 
qualified  acceptance  of  a  bill»  which  the  holder  is  not 
bound  to  receive^  but  if  he  acquiefces  in  it,  he  mufl 
conform  to  the  terms  of  it.  As  to  the  goods  fold,  the 
plaintiff  ex ercifed  his  judgment  at  the  time  of  the  trial, 
and  relied  on  the  point  of  law  faved  for  him  :  if  he  had 
wiihed  to  avail  himfelf  of  his  cpnfideration,  he  fliould 
have  then  proceeded  to  prove  it. 

iRule  abfolute  to  enter  a  nonfuit. 


(tf)  Bat  that  in  the  caie  of 
promiilbry  notes  made  payable 
at  a  particular  place>  it  is  necef- 
iary  to  aver  a  prefentment  and 


refufai  at  tlia^t  place ;  fee  the  cafe 
of  Bowej  V.  HotwCf  in  error,  in 
the  Exchequer  Chamber*  June  25  , 
Trlnitj  term  1813,  poft.  vd.  5. 


Dd4 
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lS(T« 


Feb.  II. 

^-tr.hU^  that  a  ftie- 
nflf  is  not  bound 
t)  find  out  what 
rent  is  due  to  a 
landlord  and  pay 
it  him  under 
%Ann,  r.i4 » 
unlefs  the  land- 
lord glres  him 
notice. 

if  goods  remain 
on  dcmlfcd  prc- 
mifes  after  a  fi^i- 
titious  bill  of  fale 
made  of  them 
under  an  execu- 
tion, they  are 
liable  to  be  dif- 
trained  as  before. 


Smith  v.  Rttssell. 

T>OUGHStX]i.  had  on  a  former  day  obutned  i  rote 
«5/f,  requiring  the  (herifF  to  f)ay  over  to  Mr.  Ifaae 
Pitcher^  the  landlord  of  a  houfe  in  which  an  ezecutioii 
had  been  levied,  out  of  the  proceeds  of  the  execulioDy 
the  amount  of  rent  due  to  the  Icflbr,  not  exceeding  one 
year's  rent;  againft  which,  Beji  Serjt*  now  fliewed 
caufe.  It  appeared  from  the  affidavits  on  the  one  fide 
and  on  the  other,  that  the  landlord  never  made  afty  de- 
mand upon  the  fiieriff  for  the  rent,  but  that  the  wife 
of  the  Defendant,  whofe  family  then  refided  in  the 
hoiife,  apprized  the  Plaintiff,  who  on  the  7th  of  Decem- 
ber ptirchafed  the  goods  under  a  bill  of  fale  from  the 
(herifF,  and  who  on  the  20th  began  to  remove  them, 
that  on  the  25  th  of  December  three  quarters  rent  would 
become  due.  The  purchafer,  however^  perfifted  in  re- 
moving them,  and  the  landlord  fworc  he  believed  it  was 
done  with  intent  to  defeat  his  dii^fs.  It  appeared, 
however,  that  the  defendant's  wife  had  at  that  time  the 
bill  of  fale  in  her  own  cuftody,  fo  that  there  was  no 
doubt  but  that  the  fale  was  fraudulent. 


BeJi  objected,  firft,  that  the  goods  bad  never  been 
removed  by  the  fherifF,  but  that  when  he  had  completed 
his  duty,  they  ftill  remained  on  the  premifes  liable  to 
the  diftrefs  ;  fo  that  there  was  no  ground  for  calling  on 
.the  (herifF:  fecondly,  that  the  landlord  had  given  no 
notice  tcy  the  (herifF  that  rent  was  due,  which,  he  con- 
tended, was  necefFary.  Waring  v.  Dewberry^  i  &r.  97. 
Palgrave  v.  Windham^  i  Sir.  a  1 2.  Hankell  v*  Kempeli, 
2Wils.  140.  * 


Rough  contended  that  a  fraudulent  fale  did  not  dif- 
charge  the  (heri£F  from  the  duty  of  retaining  and  paying 

over 
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ever  to  the  landlord  the  rent   due.     It   was  doubtful  l8if. 

whether  the  officer  were  not  boi^nd  to  make  enquiry 

whether  any  and  what  rent  was  due  ;  but,  at  all  events, 

if  it  by  any  means  came^to  his  knowledge  that  there  was 

pent  ia  sarcaar^  he  was  bound  firft  to  fatisfy  the  landlord. 

He  endeavovred  to  diftingutih  this  cafe  from  Waring 

y.  Dewbtrtjy   Pa/grave  v.  JVindhaniy    and    Cooh  v.  Cook^ 

Andrews^   219.     He  alfo  referred   to  Darling  v.  Hill^ 

Cafn,  temp*  Hardvncke^  255*i  ^^^  TvftlU  Y.Colvil/e^  Wtttesy 

375- 

Heath  J.  The  iherifF  cannot  always  find  a  landlord 
to  enquire  gf«  In  this  cafe,  too,  he  does  not  remove  thft 
goods ;  there  is  no  ground  for  making  this  rule  abfolute, 
Ror  is  thi^  a  fraudulent  removal  within  the  ftat.  8  Ann* 
1. 14.  All  the  cafes  fay,  that  the  ftatute  is  made  to 
prote£l  the  landlord  from  a  fraudulent  collufion  between 
the  Plainti£F  and  Defendant  by  means  of  an  execution^ 
and  here  the  landlord  is  not  prejudiced.  I  do  not  think 
the  Iheri^  is  bound  to  go  and  find  the  landlord  and  give 
him  notice. 

Lawrence  J.  After  this  fiAitious  bill  of  fale  the 
goods  remained  on  the  premifes,  and  were  liable  to  the 
landlord's  diftrefs,  and  he  had  nothing  to  do  but  to  dif- 
train  them.  I  need  not  go  into  the  queftion,  whether 
the  iherifF  is  bound  to  give  notice  to  the  landlord^ 
though  in  the  cafe  in  Strange  it  feems  that  it  was  ex- 
prefsly  held,  that  the  landlord  muft  give  notice  to  the 
(beriff. 

Rule  difcharged  (a). 

{«)  MaM4fi€l4  C.  J.  wai  abfeal    this  day»  ia  coafeqiienct  of  ia* 

dii^fitioa. 
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Feb.  XI.  Doe,  on  the  Demife  of  Whitfield,  v.  RA 

Jlelfcffi?*'^  j:|/if/rFZffLA  byalerfe  dated  3d  ^em.  1807,  de- 
fame title  to  rclirf  Hilfed  tQ  J.  Cruwyf  two  mefluages  in  Shdne-frtitf 
againft  an  ejea-      for  the  unexpired  refidue  of  a  term  of  20  fears,  at 

merit  for  ^o^-  .  ^^     ^^^  ^    indenture  of  4th  Jan.  i«io,  Cruw 

payment  or  rcnt»      3*  »  '  ^  ^  '  /• 

and  u\H}n  the  fame  afligned  the  leafe  to  Cardcn  for  fecuring  repayment  of 

terms,  as  the  lelRe  jro/.  and  intcreft,  fubjeft  to  a  provifo  for  redemptioo 
agamft  whom  the     "^  1  •  1    r        «.«  .      .  «  J« 

iwovery  is  had.      "P^"  repaynxent,  whjch  fum  ftill  remained  due.    Three 

quarters  of  a  year's  reot  being  in  arrear,  Wbitfi&ld  diftraine<l, 
and  there  not  being  fufRcient  effifts  on  the  prcmifes,  he 
ferved  a  declaration  in  eje<5ment  on  Cruivys^  whowzs 
in  pofleflion,  and  in  due  courfe  figned  judgment  againft 
the  cafua!  cje£lor  for  wapt  of  a  plea ;  and  having  had 
the  premifes  delivered  to  him  by  the  (heriff  under  a  writ 
of  pofleflion,  he  demifed  them  for  14  years  to  Ki&lt, 
who  had  fince  expended  a  conflderable  fum  in  improv- 
ing them.  Under  thefe  circamftances,  and  upon  an 
affidavit  of  Carden  that  he  knew  nothing  of  the  ejefl» 
ment  until  after  the  writ  of  pofleflion  was  executed,  the 
Court  had,  on  a  former  day  in  this  term,  granted  Btji 
Serjt.  a  rule  ntfh  that  upon  payment  by  the  mortgagee 
to  the  leflbr,  of  the  rent  arrear,  and  cofts  of  the  ejeft- 
ment  and  of  this  application,  the  mortgagee  might-hare 
the  premifes  given  up  to  him. 

Lens  Serjt.  now  (hewed  caufe  againft  thi«  rule.  He 
contended  that  the  ftatute  4  Gio.  a.  r.  aS.yi  2.  had  given 
the  Court  no  jurifdic^ion  to  interfere  in  this  cafe,  more 
than  |t  had  before  that  ftatute,  and  that  it  could  not  re- 
Ueve  before  then.  At  all  events,  if  it  had  jurifdi^Bon, 
it  could  only  relieve  upon  the  payment  of  all  the  leiibr's 
cofts  and  damages,  which  damages  muft  include  fuch 
damages  as  fhe  leflbr  would  become^jiable  to  pay  to 
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Killul  in   confequence  of  his  oufter  after  expending  l8il. 

much  money  in  improvements  of  the  premifes.  -^  ^^^""^ 

^  ^    -  -  .  -  .     .  Leflcft  of 

Be/,  contri,  cited  Downa  v.  Turner^  i  Salk.  597.,  that      Whitfiexd, 
Wore  ttiis  ft^iKjs  the  Coiurt  would  reiieye  againft  in  |^ J^.^ 

qe^bncnt  fpr  Boa'payi^nent  of  rent,  upon  bringing  all  * 

the  rent  -latQ  courtj  accepting  a  new  leafe,  and  feal- 
ing  a  couAterpart.      Gcodtitle  v.  HoUfaft^  2  Stra.  909^ 

The  Court  J^i^Id  that  there  was  no  diilin£^on  between 
Je^eeand  mortgagee x  if  indeed  the  mortgagee's  eftate 
,had  become  abfolutp^  the  mortgagee  was  adual  tenant.; 
jLod  th^y  m^ade  tho  .    . 

Rule  abfolute  {a). 

(a)  Matufield  C.  J.  was  abfent     this  day»  In  cozxTequcoce  of  ]»r 

(Iirpofition. 


NeESOM  v.  WhYTOCK,  Feb.  l%. 

T^4VGHAN  Scrjt.  had  obtained  a  rule  niji  on  the  Any  perfon  other 

ufual  terms  for  fetting  afide  an  interlocutory  jude-  *^*"  the  I)efend. 
z!  ^  ■'      °    ant  making  an 

ment,  upon  an  affidavit  of  merits  made  by  A.  Mitchell^  affidavit  of  merlta 

clerk  to  the  Defendant's  attorney.  to  fct  afide  an  in- 

{erlocutory  judgv-  ' 
menty  muft  ather 
.  Befi  Serjt.  (hewed  caufe,  upon  the  ground  that  the  fwear  that  he  is 

deponent  had  notfwom  that  he  was  either  the  Defendant's  ^^  Defendant  s 

•         t    1  1     T^  r      I       •  attorney  s  roanag-* 

attorney,  or  Ikianagmg  clerk  to  the  Defendanrs  attorney,   i^g  dcrk,  or  the 

Defendant'i  attor- 
The  Court  admitted  that  the  obje£tion  was  correA,  '^^* 
and  difcharged  the  ru)e. 
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fci.iz.  Haynes  V.  Jones.  ^ 

A  wnt  may  be       T/'AVGHAN  Scrjt.  moved  to  fet  afide  the  declaration 

^^^^V^^h  •**  ^^  *"^  fubfequent  proceedings  in  this  cafe  for  irregii- 

tunubley  and  no-  lanty.     On  the  yth  of  February  the  defendant  was  ferved 

tice  of  declaration   at  Colchefter^  52  miles  horn  London^  with  the  copy  of  a 

the  (ametime        ^'^^  returnable  on  that  day,  being  in  eight  days  of  the 

Purification ;  and  at  the  fame  time  h'e  was  ferred  with 

notice,  dated  the  fame  day,  of  a  declaration  being  filed 

conditionally,  and  demand  of  a  pica  within  eight  days, 

otherwife  judgment.     Vaughan  relied   on  the  cafe  (A 

Steward  v. Lund,  i%Eaftj  1 16.  that  this  was  irregular. 

But  the  Courty  after  reference  to  the  officen,  held, 
that  a  writ  may  be  ferved  on  the  fame  day  on  whidi  it 
is  returnable,  and  that  a  declaration  may  be  filed  upon 
the  return-day  of  the  writ.  The  ground  of  the  De- 
fendant's complaint  was,  that  he  had  more  notice  given 
him  of  the  declaration  than  the  Plaintiff  wa»  compellable 
to  give.  The  only  efiedl  of  delivering  the  declaration 
and  writ  together,  was,  that  the  PlaintifF  could  not  in 
that  cafe  charge  the  Defendant  for  the  declaration  \  and 
^ey  rejected  the  application. 

Rule  refufed. 


/>^' 


Feb.  xa. 


L^^^    ' '>.'  Mayor,  &c.  of  Donc aster  v/Co:?. 

If  die  (ame  fpc        a  CTIONS  of  trefpafs  had  b^en  bit)ught  by  the  corpo- 

cial  jurymen  are     ^^x        .  e   ^n^        »         -.ni 

ftrutk  to  try  feve-  ration  of  Doncajter  agamlt  this  and  another  De- 

ral  caufes  on  the  fendant,  to  aflert  the  exclufive  property  of  the  corporation 
fame  quefUon,  and 

the  Court  being  diflatisfied  Math  the  verdiA  m  the  firfi,  diredl  it  to  aMde  the  event  of 
another  caufe,  they  will  aifo,  onmotion,  difcharge  the  fame  fpedal  jurymen  fit»n  txyios 
the  fecond  cauie* 

to 
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to  ceruin  river-banks  and  other  lands,  which  the  De«  i8il* 

fendants  contended  to  be  either  of  public  right,  or  fub« 

je£l  to  eafements  enjoyed  by  themfelves   individually. 

In  both  caufes  fpecial  juries  were  ftruck,  confiding  of 

the  fame  perfons,  and  one  of  the  caufes  liaving  bc9i 

tried,  the  Court  direfted  that  the  verdift  fhould  be  fct 

afide,  and  that  the  caufe  fliould  abide  the  event  of  tht 

trial   of  this   caufe,    upon   the   ground    that   the  jury 

had  found    a   vcrdicl   contrary  to   the  weight  of  the 

evidence  (a). 

• 
CocMI  Ser'jt.  had  on  a  former  day  obtained  a   rule 
ftrfiy  that  the  rule  obtained  for  having  a  fpecial  jury  in 
this  caufe  might  be   difcharged,    and  that   this   caufe 
might  be  tried  by  the  common  panel. 

Clayton  Serjt,  how  (hewed  caufe.  He  contended, 
firft,  that  no  cafe  had  been  cited  to  (hew  that  the  Court 
had  jurifdiflion  to  difcharge  the  fpecial  jury :  the  ftatute 
was  imperative,  that  the  caufe  fliould  be  tried  by  the 
fpecial  jury  once  (truck;  the  words  were,  ^^ Jball  he 
tried**  Secondly,  there  had  been  no  cafe  fliewn  to  re- 
quire this  extraordinary  interpofition. 

Rough  Setjt.,  in  the  abfence  of  Coclelly  fupported  the 
rule.  The  Court  have  thought  fit  that  another  trial 
fhall  take  place  upon  this  queftion,  and  if  the  prefent 
caufe,  wliich  is  to  bind  the  other,  were  to  be  tried  bj 
this  fpecial  "Jury ,  It  would  be  tried,  though  not  before 
the  fame  panel,. yet  by  the  fame  men,  who  came  to  fo 
erroneous  a  conclufion  in  the  former  inftance ;  fuch  a 
trial  would  not  anfwer  the  end  whicl>  the  Court  pro- 
pofed,  in  direAing  that  caufe  to  abide  the  event  of  the 
trial  of  this. 

{a)  SftMMywoiDancafitrr*J>aj,  ante,  362. 

Heats 
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i8it* 


Heath  j.  It  is  a  fuffictent  ground  fior  tbisinet)oit» 
that  the  fame  jurymen  have  ttied  a  fimilar  caufe.  The 
former  part  of  this  ruiej  fo  far  as  relates  to  dxicfaargiag 
the  fpecial  jury,  muft  be  mide  abfolutc^  the  latter  part 
Beed  not  be  granted. 


Lawrence  h  As  to  the  qu^ftion  of  jurifxtidiai,. 
foppofe  there  were  corruption  in  the  j'ury,  hath  flot  the 
Court  authority  to  difchargc  them  ?  for  the  argum^t 
goes  to  that  length.  There  is  no  need  of  citing  au> 
thorities.;  the  fame  perfons  have  tried  this  queftton  in 
another  caufe :  that  circumftance  mufl:  neceflariiy  ereate 
in  them  a  bias. 

Rule  abfolttte  to  difcharge  the  rule  for  the  fpecial 
jury. 


tf  the  Plaintiff  re- 
cover a  verdiA  for 
a  lofs  on  a  policy^ 
and  endeavour^ 
On  a  rule  if^  being 
obtained  for  a 
nonfuitytoiupport 
his  verdidl  to  the 
extent,  although 
liebeheldentided 
to  a  return  of  pre- 
mium, he  18  not 
entxded  to  the 
coftsofthe  ral& 
Nor  to  any  coftty 
except  of  the 
count  for  money 
had  and  received) 
and  of  fuch  parts 
of  the  brief  and 
evidence  as  apply 
ttoeto. 


Spitta  V.  Woodman. 

QHEPHERD  Serjt.  moved  that  the  proflionotary 
might  review  his  taxation  of  cof^S;  a  verdi£|  had 
been  found  for  the  Plaintiff  as  for  a  total  lofs ;  and  a 
motion  was  made  in  the  next  term,  (ante,  vpl.  2.  p.  416.} 
for  a  rule  mji  to  fct  afide  the  verdidl  and  enter  a  honfuit. 
The  Court  held,  upon  the  difcuffioa  of  that  rule,  that 
the  Plaintiff  was  not  entitled  as  for  a  total  lofs,  but  that 
he  was  entitled  to  a  return  of  premium.  Upon  the  tax- 
ation of  cods,  the  prothonotary  did  not  think  himfelf  at 
liberty  to  allow  the  Plaintiff  tiie  cofts  of  that  motion,  the 
Court  not  having  faid  any  thing  about  coils.  On  a 
fimilar  motion  to  this  in  the  Court  of  King's  Bench,  the 
Court  allowed  the  cofts  on  this  fort  of  motion  (a). 
Routb  v.  Thompfon.    There,  a  fpecial  cafe  was  referred, 


{d)  This  cafe,  but  not  this  point,  is  reported  xz  Eajij  4aS. 


I'/^Ly.  /52. 


to 
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to  try  whether  the  Plaintiff  was  entitled  as  for  a  total  1811. 

lois  I  and.  if  not,  whether  he  was  entitled  to  recover  as 
for  a  return  of  premionu  The  Defendant  had  not  paid 
the  prefnium  into  court.  The  Court  held,  that  he  was 
not  entitled  to  recover  a  total  lofs,  but  that  he  was  enti* 
tied  to  a  return  of  premium  j  and  nothing  was  faid 
about  cods.  The  mafter  of  the  King's  Bench  did  not 
allow  any  cofts,  except  thofe  of  the  count  for  money 
had  and  received,  and  fuch  parts  of  the  briefs  and  evi- 
dence as  apply  to  it }  but  the  Court  of  King's  Bench 
dire^led  the  mafter  to  review  his  taxation.  In  this  cafe, 
as  in  that,  although  the  Defendant  was  entitled  to  fome 
relief,  he  made  an  improper  motion,  and  compelled  the 
Plaintiff  to  come  hither  to  refift  the  exccfs  of  his  motion, 
for  he  moved  for  a  nonfuit,  whereas  he  fliould  hflve 
moved  to  reduce  the  damages* 

Heath  J.  In  pari  conditioner  neither  party  muft  pay 
cofts.  There  muft  be  no  cofts  on  either  fide  j  the  pro- 
thonotary  has  done  very  rightly. 

Lawrence  J.  The  Plaintiff  did  rt>t  confine  his  re- 
fiftance  to  the  rule,  to  a  mere  afTertion  of  his  claim 
to  recover  the  premium.  He  was  fquabbling  for 
more. 

Rule  refufed. 


4o8 
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Arecovery  98  years 
oldf  amended  by 
inferting  a  manor 
and  titheS)  with- 
out affidavit  of 
intention  that  they 
ihoold  pafsf  the 
intention  being 
manifeft  from  the 
deeds»  and  the 
pofTelTion  having 
gone  accordingly. 
Though  there 
was  no  other 
evidence  of  the 
exiftenceof  a 
manoTy  than  the 
mention  of  it  in 
an  old  deedy  and 
the  appointment 
of  a  gamekeepeh 
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Tennyson,  Demandant;     Goulton,  Tenant j 
Rous  BY,  Vouchee, 

TENS  Serjt.  moved  tp  amend  a  recovery  fuffered  In 
Hilary  term,  i  Geo,  i.  of  lands  in  SUdmere  in  the 
county  of  ITjri,  by  inferting  the  words  *<  mamrimit 
Croome  cum  pertinentusi*  before  the  words,  «  im  naf* 
fuagia^^  &c.,  and  by  alfo  adding  the  words,  «  ntcm% 
<<  omnes  et  omnimodas  decimas  gartarum,  bladorunif  grano' 
<<  runty  etfisni^  et  omnes  alias  decimas  quafcunqueyanntudm 
<<  et  de  tempore  in  tempus  provenientes,  vel  rfnovante:,  if 
**  ex,  et  infra  manerium  it  villam^  Jive  iamletiumj  de 
**  Croome  prediStum^  decimis  lana  et  agnorum  folumtmi 
"  exceptis"  after  the  word  Sledmerey  in  the  record  of  the 
recovery,  the  exemplification  thereof,  and  all  the  fevcral 
entries  and  procefs  to  perfeft  the  fame,  upon  payment 
of  the  additional  fine,  if  any,  at  the  alienation  office,  and 
all  ufual  and  cuftomary  fees  at  the  fame,  and  the  feveral 
other  offices.     He  moved  this  upon  a  (tatement,  that  the 
family  of  Roujby  had  purchafed  this  eftate  in  1672,  aod 
that  by  a  deed  made  24th  April  1683,  all  the  eftate  and 
hereditaments,  (which  laft  word  would  carry  tithes  in  a 
deed,)  of  the  then  pofleflbr  of  the  name  of  Roujbj^  within 
Ae  hamlet  of  Croome^  had  been  limited  in  tail ;  and  it 
was  objedled  by  a  late  purchafer,  that  that  entail  ftill 
fubfifted  as  to  this  manor  and' tithes,  unlefs  the  recovery 
fufi^red  in  17 14  were  amended.     At  this  diftance  of 
time,  it  was  not  poffible,  he  faid,  to  have  the  ufual  affi- 
davit of  the  intention  6f  the  parties,  but  it  was  held  in 
the  cafe  of  Gladwyn  v.  Brown^   ante  2.   !•   that  fuch 
.affidavit  was  unneceflary  where  tlie  diftance  of  time  was 
fo  great.     The  deed  to  make  a  tenant  to  the  precipe  for 
the  recovery   fuffered  in  1714,  after  enumerating  the 
lands,  CO.  'eyed  to  the  re-leffee,  "  all  other  the  lands, 
7  «  tene- 
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«  tenements,  and  hereditaments  of  H.  Rw/bff  lying  and  i8i  i. 

"  being  within  the  townlhips^  precinAsy  and  territories       V_t     "^ 

<'  o^CnMfii^  and  SUdmerej  of  either  of  them,  or  elfe-      ^^  Others. 

<<  where,    together  with  all   and    fingular  other   the 

<<  houfes,''   &c.      He  alfo  producecl  the  aflidaTit  of 

S.  VineSf  a  devifee  in  truft  to  fell  under  the  will  of  ' 

H.  E.  Roujby  deceafed,  and  for  fix  years  a'  receiver  of  the  \ . 

rents  of  the  eftate  under  a  decree  of  the  Court  of  Chan-   ' 

eery,  which  ftated,  that  the  Deponent  was  weQ  acquainted  \ 

with  the  teftator^s  eftates,  and  that  they  were  fituate  in 

the  hamlet  of  Croome  in  the  parifli  of  Slednure^  in  the 

county  of  Tork^  and  that  they  c6nfifted  of,  amongft  other  . .       :' 

things  enumerated,  the   manor  or  reputed   manor  of    ^ 

Croome^  together  with  the  tithes  of  the  whole  of  the 

hamlet  of  Croome,  with  the  exception  of  the  tithes  of  ( 

wool  and  lamb  widiin  the  fame,  which  were  claimed  by 

the  impropriator  of  the  redlory  of  SkJmere.     That  Ae  1.    .  ? 

manor  of  Croome  was  defcrib^d  in  the  indenture  of  24th 

Aprti  1683,  as  <<  die  manqr  or  reputed  manor  or  lord«     .    , 

«  (hip  of  Croome^  but  that  there  were  no  freehold  or 

copyhold  tenants,  and   therefore  the  only  fruit  of  the  • 

feignory  had  for  many  years  bfeen  the  appointment  of  a 

gamekeeper,  which  had  been  exercifed  without  queftioti  \ 

that  the  tenants  of  the  eftate,  fome  of  whort  had  be«n 

60  years  in  pofleffion,  had  dealt  with  the  deponent  for  a 

renewal  of  their  expiring  leafes  upon  a '  reprefehtatfon 

made  by  them,  that  the  tithes  of*  their  refpeftive  farhis, 

which  were  commenfurate  with  the  hamlet  ofCrome, 

except  the  tithe  of  wool  and  lamb,  belonging  to' the  im^ 

propriator  of  Sledmere,  did  belong  to  thie  proprietor  of  ( 

the  eftate,  and  were  in  no  %riie  to  be  accounted  for  by  ^ 

the  occupiers.  7 

'    lie  Court  permitted  the  amendment. 
Vol.  m.  £  e 
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*^^  "•  .  S^UVAGE  V.  Dupuis.  (a) 

The  Defendant     ASSUMPSIT.     The  Plaintiff  declared   that  he  was 

agreed  by  parol  .  poffeffed  of  a  meffuage  for  the  reGdue  of  a  term, 
torent  ahoufe,  a«       -/*        '.','■'  r     »     .  rv 

tenant  from  year    ynxim -^^ix^fir,  ^t;  jt/ii/jNwy   1840,  as  tenant  to  J.n* 

to  year,  for  the  under  an  indentujre  of  le?(ej  by  which  the  Plaintiff 

wWch  wai  three'  covenaiked  to.repair  during  the  term;  and  once  in  every 

years  and  three  three  years  thereof^  to  paint  the  parts  ufually  paintedi 

for  tl«c  yean  *"*^  peaceably  to  furrender  at  tjie  end  of  Jthe  term  the 

and  one  quarteo  premifes  fo  repaired  and  paiatedi  together  with  the  fix- 

and  quitted.  tares,  and  thereupon,  upon  the  z6th  of  June  i8o<5,  in 

Ruled,  that  '      .        .         ,         1      «,  •    •«•         ,j    .      -i-     . 
though  perhaps  he  conbderauoa  that  the  Plaintiff  ^ould  demife  the  pT^ 

might  have  quitted  ipifes  to  the  Defendant,  to  hold  of  the  Plaintiff,  during 
tSSdf  A«e*^  the  term  of  one  year  from  Midfummer-day  then  laft  paft, 
yearst  yet  the  and  fo  on,  from  yesir  tp  year,  until  the  expiration  of  the 
rcmwning  longer  ^gjiu^  the  Defendant  undertook  during  fuch  tenancy  to 
to^pay  roiTf OF  perform  all  the  covenants  on  the  tenant's  part  contained 
the  refidue  of  the  in  the  leafe,  and  avers  that  he  demifed  to  the  Defendant 
^"^  accordingly;  hut  that  the   Defendant  did  not  repair, 

.paint,  or  quietj[y  furrender  the  premifes  repaired  and 
^paifited,  wjith  the  fixtures.    There  was  ,  another  count 
.  upon  a  prpmife  by  the  Defendant  to  repair  in  confide- 
'  .  ration  of  ius  t^ancy,  and  a  count  for  ufe  and  occupation. 

Upon  the  tria^  of  this  caufe  at  the  Middkfae  fittings 
after  Ae  laft  Michaelmas  term,  before  Mansfield Ch^ 
.  it  was  proved  diat  the  Plaintiff  was  poffefled  of  a  leafe, 
4is  ftat/sd  in  the  declaration,  for  a  term  of  7  yean,  com- 
mencing from  the<25th  df  Mareb  1803,  which  he  pro- 
pofed  to  affign  to  the  Defendant,  as  from  Midfimmer 
1806,  who,  upon  the  faith  thereof,  in  JtJy  1806,  eo- 

ta)  MwNjkldC,  J.  was  abfent  tfaii  day  owing  to  indiipofitioo. 

iered-. 


IK  THE  FlfTT-riMT  YXAE  ov  GEORGE  III. 


4U 


toKd;  but, after  (he  was  in  pofleiltony  tt  appeared  that 
theije  was  a  covenant  m  the  leafe  reftrxAive  of  aliena* 
tion»  and  the  leCor^  on  supplication,  r^Gng  licence  to 
affign,  the  Defendant  continued  in  pofleflion,' without 
any  written  contra^,  under  a  parol  agreement,  that. 
"  he  fhould  hold  .as  Ceqant  fiom  year  to  year,  duiing 
the  refidue  of  the  term."  The  Defendant  paid  rent 
from  time  to  time,  and  a  little  .before  Ladyrday  1 809 
gare  notice  of  his  intention  to  quit  the  premifes^^^ttbe 
enfttkig  Mkbaelmatf  and  accordingly  quitted  the  pce- 
nuTes  a  week  before  Micbaelmas  1809.  The  Plaintiff, 
by  a  particular  delivered,  claimed  a  fum  for  dilapidations, 
and  the  rent  to  Lady4aj  i8io.  Befi  Seijt.  for  the 
Plaintiff,  contended,  that  the  Defendant,  having  en- 
tered and  occupied,  muft  be  taken  to  hold  on  the  terms 
on  which  he  would  have  held,  if  the  firft  contraft  .had 
been  effectuated,  and  the  leafe  affigned,  in  which  cafe 
his  tenancy  would  have  terminated  at  Ladf^daj^  and-this 
being  a  contraA  executed,  might  be  enforced  widiout 
regard  to  the  ftatute  of  frauds.  Shepherd  Serjt.,  cwitrh^ 
contended  that  the  contrafl,  as  ftated  in  the  declaration, 
was  repugnant,  for  If  he  held  from  year  to  year,  he 
could  not  hold  for  three  years  and  three  quarters  certain, 
nor  could  a  holding  from  year  to  year,  which  com- 
menced at  Midfummer^  terminate  at  LadfJaj  /  and  a 
parol  contra&  for  a  term  of  three  years  s|nd  three  qiiar- 
ters  was  void  by  the  ftatete  of  frauds.  Mansfield  d  J. 
thought  the  Defendant  was  tenant  from  year  to  year, 
.  commencing  from  Midfummer  i8od,  but  that  he  could 
not  under  fuch  a  tenancy  hold  the  premifes  for  the 
fourth  year,  becaufe  that  would  endure  to  Mu^ummer 
1 8 10,  whereas  the  intereft  of  all  parties  expired,  at 
Ladf^y  1 8 10.  The  notice  to  quit  at  Michaelmat  1809 
was  ineffe&ual,  in  any  view  that  could  be  taken  of  the 
contrail ;  and  as  there  was  no  proof  of  any  want  of 
E  e  2  repairs, 
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repah's,  he  nonfuited  the  Plsntitiff,  with  liberty  to  mote 
to  entera>erdi£i  for  -xil.,  the  half-year'e  rent  com|Mted 
to  Lady^day  i«io,  if  the  Court  flhould  be  of  o^flioii«bat 
the  Plaintiff  was  entitled  to  recover  it^ 

Bifi  having  accordingly  obtained  a  rule  fu/l^ 

Shepherd  and  Faughan  Serjts.  (hewed  caufe.  The 
contraQ  being  by  parol,  was  not  good  as  an  aflignment 
of  the  refidue  of  the  term,  for  an  affignment  muft} 
now,  be  in  writing  i  it  was  not  good  as  a  leafe,  becau& 
it  was  for  a  greater  term  than  three  years,  and  a  contnfi 
of  demife  for  a  greater  term  than  the  ftatute  of  £nuds 
authorizes,  cannot  enure  for  three  years,  parcel  of  the 
term,  and  be  void  for  the  refidue.  It  therefore  created 
only  a  tenancy  from  year  to  year,  which  mufl:  be  for  entire 
years,  and  not  for  fradUonal  parts  of  a  year.  The  con- 
tra^ is  not  merely  for  a  tenancy  from  year  to  year,  but  far 
a  tenancy  from  year  to  year  during  the  refidue  of  die 
Plaintiff's  term.  There  mud  be  fome  meaning  given 
to  thole  laft  words:  they  are  not  merely  infenfible. 
The  true  conftrudion  is,  that  this,  like  other  tenancies 
from  year  to  year,  (bould  be  determinable  at  the  end 
of  any  one  year,  if  half  a  year's  previous  notice  were 
given  by  either  party ;  but  that,  although  no  fuch  notice 
were  given,  it  (hould  determine  of  itfelf  fo  foon  as  die 
eftate  of  the  Plaintiff,  not  having  another  integral  year 
remaining  thereof,  ceafed  to  fumifh  materials  for  the 
longer  duration  of  the  tenancy  from  year  to  year.  This 
tenancy,  therefore,  expired  at  the  end  oJP  the  three 
years ;  and  the  Defendant  was  free  then  to  t{vat  the 
premifes :  he  continued,  however,  another  quarter,  dur- 
ing which  he  was  a  mere  tenant  at  fufierance,  an  eftate 
which  was  determined  by  his  removing  from  the  pre- 
mifes, and  which  required  no  previous  notice  to  deter- 
mine 
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mine  it.  It  is  contended  diat  this  was  a  contn£l  to.let 
the  piemifea  to  the  Defendant  fo  long  as  the  Plaintiff's 
intereft  therein  lafted :  but  as  that  contra&  would  not  be 
binding  on  the  Plaintiff,  becaufe  of  the  ftatute  of  frauds, 
fo  neither  is  it  binding  on  the  Defendant.  This  differs 
much  from  the  ufual  cafe,  where  a  man  occupying  a 
houfe  for  half  a  year,  becomes  liable  for  a  year's  rent, 
under  an  inference,  which  the  law  gives,  of  a  contraA 
for  a  whole  year;  here  the  parties  could  not,  erea 
by  exprefs  words,  have  contradled  for  another  year, 
forithere  was  not  a  year  remaining,  and  when  no 
longer  a  year  remained,  a  year's  tenancy  could  not  be 
implied. 


i&U. 


Befi  would  have  fupported  his  rule. 

Heath  J.  We  are  all  of  opinion,  that  ^$  this  was  a 
letting  from  year  to  year,  the  tenant  Jiaving  continued- to 
hold  after  Ae  three  years,  muft  be  confidered  as  con- 
tinuing to  hold  on  the  fame  conditions  for  the  refidue  of 
the  term. 

Lawrence  h  At  the  Chriftmas  before  the  Defend- 
ant went  out,  he  might  have  given  notice  of  his  inten- 
tion to  quit  at  the  Mtdfummer  then  following ;  and  then 
there  would  have  Remained  nine  months  for  the  land- 
lord :  or,  poffibly,  at  the  end  of  the  three  years,  though 
he  had  given  no  notice,  he  might  have  been  at  liberty 
to  quit :  but  he  does  not  do  that ;  he  holds  for  three 
months  more^  and  I  think  it  may  therefore  be  implied 
that  he  contracted  to  hold  for  the  refidue  of  the  term, 
upon  the  fame  conditions  upon  which  he  had  held  from 
yeat  to  year. 


Ee  3 
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CnAUwm  h  I  do  not  know  bot  dot  the  Defendant 
n&f^t  hate  held  from  year  to  year  for  the  three  yean, 
and  quitted  at  the  end  of  them  wiAout  nodce ;  bm 
here,  having  commenced  his  tenancy  of  the  renudumg 
period,  it  mufl  he  taken  that  he  held  for  that  period 
on  the  iame  terms  as  before,  fo  far  as  diey  were 
ayplicaUe. 

Rule  abfidute 


END  OF  HILAKT  TERM. 


(    4^5    ) 


(IN  THE  HOUSE  OF  LORDS.) 

Hu?f  AM  and  A^o^her  v.  Eii-is.    In  Error.        jiprii  i©;         Z/2 

JSSUMPSITt  brought  by  original,  in  the  Court  of      An  averment 

King's  Bench,  by  the  Defendant  in  error,  againft  ^*  *  ^^^»  *«- 

the  PlaintifFs  in  error,  as  the  drawers  and  indorfers  of  a  l^^vH^I  J^ 

bill  of  exchange.      The    declaration   flateli   that    the  when  doe,  pre- 

Plaintiffs  in  error  made  their  certain  bill  of  exchange  f«««ltotlie 

•     !•     A    «     «       r  m«     -ww/^     bankett  tor  pay- 

in  wntmg,    and  directed  the   fame   to  one  Mr.  Wm.  nient,  accoiding 

Roiirtfin,  merchant,   Great  St.  Helens^   and  thereby  re^  to  the  tenor  and 
quired  him  three  months  after  date,    to   pay  to  them  andrf t^ accept- 
or their  order  426/.  16/.,  which  bill  the  faid  William  or't  acceptance 
Robertfin  afterwards,  according  to  the  ufage  and  cut  tl»«rBof,  and  that 
tom  of  merchants,  on  fight  thereof,  accepted,   and  ex-  tra  at  the  ac- 
prefled  the  fame  to  be  payable  at  the  houie  of  certain  ceptor  refufed 
pcrfons  ufing  the  names,  ftyle,  and  firm  of  i&ii^n^/i^ii,  P*^jJ^  ^^ 
S/yiMi,  and  Adams  s  and  after  averring  an  indorfement  to  judgment  on  a 
Godin  Shiffer  and  Ellis ^  and  a  fccond  indorfement  by  ^'"»pl«»* 
them  to  the  Defendant  m  error,  it  was  averred,  that  after-  intended  that  th« 
wards,  and  when  the  bill  became  due,  (to  wit)  on  the  hill  was  prefenttd 
4th  day  of  Jugufi  1810,  the  faid  biU  was  (hewn  and  [^^^°'*°^£^ 
prefented  to  the  perfons  fo  ufing  the  names,  ftyle,  and  feif  ^  the  htfule 
firm  of  Kenfingtony  Styan^  and  jidams,  for  payment  there-  of  thefe  perfons, 
of,  according  to  the  tenor  and  effeft  of  the  faid  bill,  and     ^cc  evidence  of 
the  {aid  William  Robcrtfon*s  acceptance  thereof,  and  the  thofe  faat  would 

fereral  indorfements  fo  made  thereon  ;  but  as  well  the  j  tdimffibte  un- 

derrochanaUc* 
faid  laft-mentioned  peribns,  as  the  faid  William  Rcbertfon^  gatioo,  and  not 

then  and  there  refufed  and  negleded  to  pay  the  fame,  repugnant  10  it. 

To  this  declaration  the  PlaintifFs  in  eitor  pleaded  a 

fliam  plea  of  a  judgment  recovered  in  the  Court  of  Com* 

mon  Pleaa*  to  which  the  Diefendant  below  replied,  and 

in  Hilary  teiin  laft  obtained  Judgment  upon  failer.  of 

Ast  rtcofdv  and  th^Plninlil^  \^  enor  aifigned  fov  ^^ 

£e  4  that 


4i6  CASE  AWBit  HILARY  TERM. 

x8xr.  that  the  bill  was  not  averred  to  have  been  junt^^ti^la 

payment  at  the  place  where  the  fame  was^  in<$|i<l  b|.lbe ,' 
faid  acceptance  made  payabk,  but  waa  only  1i)l€|;^|D , 
have  been  prefented  to  thofe  perfons  for  payiB^enU  ^ 
ftated  the  following  reafons  in  favour  of  the  leveriaL 

I  ft.  Becaufe  the  drawer,  or  indorfer^  of  a  b31  of  ei- 
change,  is  not  liable  to  be  fued  upon  it,  unlefs  ilhedoly 
prefented  for  payment  to  the  acceptor  at  the  place  by 
him  appointed  for  the  payment  thereof  i  andfockpn- 
fentment  moft  be  (hewn  in  a  declaration  againft  the 
drawer.  Ambrofe  v.  Hopwood,  2  Taunt.  61.  2d.  Becaufe, 
by  the  declaration  it  appears,  that  the  bill  was  neither 
prefented  to  the  acceptor,  nor  at  the  place  appointed  for 
its  payment,  b^t  was  prefented  to  certain  other  perfons, 
who  were  ftrangers  to  it.  3  d.  Becaufe  the  loofe  and 
general. Words,  "  according  to  the  tenor  and  effedof 
«  the  faid  bill  of  exchange,  and  of  the  faid  W.  Robert- 
«« ySw'^  acceptance  thereof,  and  of  the  faid  feveral  indorfe- 
<<  ments  fo  made  thereon  as  aforefaid,''  which  are  found 
in  this  declaration,  can  be  of  no  avail.  They  are  repug- 
nant to  the  previous  fpecial  allegation,  in  which  the 
manner  of  the  prefentment  is  precifely  (hewn ;  and  by 
which  it  appears,  that  the  bill  was  not  prefented  accord- 
ing to  the  tenor  and  effeA.of  the  acceptance. 

C.AUoit. 

*  The  Defendant  in  error  joined  in  error,  and  pnyed 
t&at  the  judgment  given  by  the  Court  of  King's  Bench 
nfight  be  affirmed  for  the  following,  among  other, 
reafons..  . 

.xft..B)eciftufethedeG}anition  and  the  matters  dierein 
contained  are  fufficient  in  law,  uiider  the  aforegoiiig  cir- 
cumftances,  for  the  Plaintiff  below  to  have  and  maintain 
his  aforefaid  a£kion  againft  the  faid  Defendants  below* 
ad.  Becaufe  the  declaration  avers,  that  the.  Ull  of  es- 
cbaage  in  queftion  was  ibewn  and  prefeitfed  to  the  perw 
•    .  fons 
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torn  r^g  the  ftyle  and  firm  of  Kenfingtortj  Styafi,'znd 
jUamSf  fo^  payment  thereof^  according  to  the  tenor  and 
ttMt  ef  l]ie  faid  bUl,  and  the  faid  William  Roherifitf^ 
accaptanee  thereof,  which  averment  to  be  true  in  fa£l, 
as  laid)  omit  of  neceflity  imply  that  fnch  bill  of  exchange 
was  prefented  for  payment  where  by  the  tenor  of  the 
acceptance  made  payable,  and  is  equivalent  to  a  direft 
averment  thereof  in  terms.  3d.  Becaufe,  if  thel>efend- 
ants  below  intended  to  difpute  the  faA  of  the  faid  bill 
being  prefented  according  to  the  .tenor  and  effeA  thereof 
and  of  the  faid  acceptanee,  they  ought  to  have  put  it  in 
ifliie  belowi  and  cannot  fet  up  the  fame  after  judgment; 
and  that  by  die  courfe  they  then  thought  proper  to  take, 
it  is  evident  their  obje£l  waSy  and  is,  delay,  and  no- 
thing elfe.  Giffin  WU^. 
> 
The  cafe  was  argued  on  this  day,  and  the  authorities 
of  Ambrofi  v.  Hcpweodf  Rufbim  v.  Afpinallf  Dmg»  654. 
Parker  v.  Gordon,  7  Eaft,  385.  were  referred  to. 

The  Cturt  ordered  and  adjudged  that  the  judgment  of 
the  Court  of  King's  Bench  fhould  be  affirmed. 
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i8ii. 


Nottf  The  reporter  was  not 
prefent  at  the  dccifion  of  diis 
cafe.  But  Lord  Brfldne  is  (aid 
to  have  ezprefled  himielfy  that  if 
there  had  been  no  foch  averment 
aa  could  have  led  to  proof  of  the 
due  prefentmeot)  the  declaration 
would  have  been  bad;  but  it 
muft  be  apparent*  that  upon  that 
allegatiom  due  prefcntment  might 
have  been  proved.  It  would  be 
dangeroos  to  allow  fiich  fubtle- 
ties  to  prevail.      Lord  BIdvn, 


ChanceOor,'  la  reported  to  have 
.  ftidf  The  more  the  coUnfel  ibr 
the  Plaintiff  in  error  latnfiet  me 
that  a  prefentment  at  the  pbce 
where  the  bill  was  madi  pty^ 
able)  was  neceflary,  the  mora 
he  fat  jsfies  me  that  I  nnift  inteiid 
by  this  allegation^  that  fuch  a . 
prefentment  was  made.  See  the 
cafe  of  Bowu  v.  Hb«if  ,  in  the 
Mxcbe^iui^^bawimir^  m  errot^ 
rrM[f  term,  xSfj*  jp^r^l*  S* 


CASES 

AR6U£D  AKP  DETERMINED 


.  "> 


IN  Tm 


Courts  of  COMMON  PLEAS, 

l8ll«  AND 

EXCHEQUER-CHAMBER, 

IN 

I         _  

Eafter  Term, 

In  the  Fifty-fit  ft  Tear  of  the  Reigif  of  GfiOE€&  III 


Hay  I.  AhoKYMOUS. 

The  Court  re-     T/^UGHAN  Sexlu  moved  to  amend,  a  recovery  fijfr 

fofcd  to  amowl  a  f^ej  |^re  ^j^an  g^  y^^^^  finceof  lands  defariWin 

h^^^^t^'  the  deed  declaring  the  ufes,  as  lying  in  the  pariftof 

the  premifet  lying  Appkby^  and  defcribed  in  the  recovery  to  lie  in  die 

^■£t^  ~"«r  of  D'^h*  by  ftriking  out  the  words  county  rf 

'    det>  and  lying      l)erbj^  and  fubftituting  the  county  of  Lticsfier^  ^pon  aa 

wholly  in  Ae         affidavit  that  the  parifli  of  AfpUbf  lies  partly  in  the 

^^!dnopartintlie  county  of  Drriy,  and  partly  in  the  county  of  X«^rr, 

county  mentioned*  ^nd  that  the  premife's  were  wholly  fituate  in  that  part  of 

the  parilh  of  Appleby  which  lay  in  the  county  of  Lncejin% 

and  no  part  of  them  in  that  part  of  the  parilh  vriiich  lay 

ifi 
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in  the  county  of  Dirby»    Obly  one  wcoyery  had  been 
fufiered  of  diem,  not  one  in  each  couiOyf. 

The  Court  held  that  there  muit  be  a  netr  recovery :  i|L 
was  impofliUe  W  change  the  recovery  fnmrone  county 
to  another^  and 

Refufed  the  appiication  (a)» 

(a)    8^    Wmmwrl^9    De-  naat;  fmi^  Vouchee ;  Trimtj 

nuMlflaiit  {    Set^ravet  Tenant;  tenn  x8z3»  ^9  voLji^  where 

Smytbi  Vouchee ;  ante*  i.  538.  the  Court  amoided  by  dnm^i* 

hU^  qtmrt  of  the  cafe  of  Eafh^  tke  county. 
la^  Dniandant;    Lee^    Te- 


VlOI*BTT  V.  AjLLNUTT.  May  4* 

T  N  this  aAion,  the  Plsdnti£F  dedared  upon  a  policy  of    liberty  to  toncb 

mfurance^  at  and  from  Plymouth  to  Malta^  with  R-  *«  *  Pf^  for  any 

'    ,  purpole  wbateveTy 

berty  to  touch  at  Penzance^  or  any  port  in  the  Channel  jj^ildM  liberty  to 

to  the  weftward,  for  any  purpofe  whatever,  upon  goods  touch  for  die  pur- 

by  the  (hip  Lioth  beginning  the  adventure  from  the  ^^  ptrto/Ae 

loadmg  thereof  on  board  the  faid  (hip  as  above.    The  gooda  infundi 

PlaintiflF  averred  that  the  (hip  ivas  in  good  fafety  at  Ply^     j^  /i-^ c^^Y 

.^mutb^  bound  upon  the  faid  voyage,  and  that  divers  goods  ^^  V      ^ 

of  great  value  were  there  loaded  on  board  her:  and  /    ^^/k_^  J^Z^, 

that  afterwards  the  (hip,  with  the  faid  goods  on  board, 

failed  from  Plymouth  on  her  intended  vopge,  and  in  the 

courfe  thereof  proceeded  to  and  touched  at  Pittzance,  for 

the  purpofe  ot  loading  and  taking  in  there  other  goods 

and  merchandizes  for  Malta  i  and  that  whilft  (he  was 

tliere,  other  goods  of  great  value  were  there,  to  wit,  at  , 

Pomuuicgf  loaded  on  board  the  (aid  £bipj  to  be  carried 

diereio  from  thence  to  Malta,  and  that  the  Plaintiff  was 

ialmeftfd  in  the  goods.    That  in  the  courfe  of  the  voy- 
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i8<  I.  age  the  Ihip  was  ftranded  and  ttpfet,  and  the  Phiotiff  not 

Vi^Lkn'       ^"'^  fuftained  a  lofs  upon  his  goods  to  the  amount  of  40^ 
v^  per  cent.,  but  a  general  average  lofs  alfo  accrued  upon 

Allkott.  the  fhip,  her  freight^  and  cargo,  and  thePlaiatiff  in  rcfpeft 
of  his  faid  feveral  goods  became  liaUe  to,  and  did  coor 
tribute  to  fuch  general  average  lofs,  to  the  amouit  of  ■ 

30/.  per  cent,  more  on  the  value  of  fuch  goods*  and  % 

averred  the  Defendant's  liability^  notice  and  refu&l  to  I 

pay.    This  caufe  was  tried  upon  admiffions  at  the  fittings 
after  Hilary  term  181 1,  before  L'awrence  J.     The  only 
material  fads  were,  that  the  Plaintiff,  intending  to  (hjp 
goods  on  the  voyage  infured,  to  the  amount  of  3130^ 
14/.,  caufed  Infurances  to  be  efieded  for  that  fum :  that 
the  goods  loaded  on  board  the  Lion  at  Plymouth  amounted, 
'    including  charges,  to  1880/.  6s. :  that  the  (hip  proceeded 
from  Plymouth  to  Penzance  for  the  purpofe  of  completing 
her  lading,  and  there  received  on  board,  on  account  of 
the  Plaintiff,  the  remainder  of  her*cargo,  confiding  of 
65 1  hogflieads  of  preffed  pilchards,  amounting,  including 
charges,  to  1249/.  ^^'    'TiM  while  the  (hip  was  lying  at 
St.  MichaeFs  Mount  Pier,  at  Penzance^   waiting  for  a 
favourable  wind   tcf  proceed  on  *the  voyage,  (he  was 
ftranded,  and  the  cargo  received  damage^  by  which  a 
general  and  a  particular  average  was  incurred.    That 
the  general  average,  and  the  particular  average,  upon  the 
goods  taken  in  ^t  Plymouth,  amounted  together  to  the 
fum  of  23/.  8/.  6d.  per  cent.,  which  the  Defendant  had 
paid  into  court,  and  the  particular  average  on  the  goods 
loaded  at  Penzance  amounted  to  19/.  I2/*  4i/.  per  cent, 
which  the  Defendant  contended  he  was  not  liable  to  pay 
by  the  tertns  of  the  policy  in  queftion.    It  was  agreed 
that  the  only  queftion  to  be  tried  was^  whether  the  De- 
fendant was  liable  for  the  lofs*  on  the  goods  taken  on 
board  at  Penzance  s  and  that  in  cafe  a  verdi£t  Ihould  be 
found  for  the  Plaintiff,  the  fame  fhould  be  entered  for 
39/.  4/.  8d.,  being  the  remainder  of  the  fumi  claimed  m 
lof  this 
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this  aAion.    Xbe  juiy  having  found  a  verdiA  for  the 
PlaiJitiff, 

Lens  Seijt.  on  this  day  moved  to  fet  it  afide>  upon 
the  ground  that  the  penniffion  to  touch  at  Pttnance  did 
not  include  the  touching  there  for  the  purpofe  of  taking 
in  a  further  cargo,  and  that,  by  the  terms  of  the  policy, 
the  infurance  attached  only  on  the  cargo  to  he  loaded  at 
Plymouth.  • 

.    But  the.  Court  held  there  was  no  ground  for  the  ob- 
jediions,  and 

Refttfed  the  rule. 


iSii. 


HORWOOD  V.  HePF£R. 

'T'HIS  was  an  aAion  of  affum^t  againft  the  hufband 
for  board,  lodging,  and  necefiaries  fumifhed  to  the 
Defendant's  wife.  Upon  the  trial  of  this  caufe  at  Wtjl^ 
minfter^  at  the  fittings  after  Hilary  term  i8ix,  before 
Lawrence  J.,  the  PlaintiflF  was  nonfuited  on  his  opening 
by  the  learned  Judge,  without  going  into  the  evidence, 
the  fa&s  alleged  being,  that  the  Defendant  had  treated 
his  wife  with  great  cruelty }  had  taken  another  woman 
into  the  houfe,  with  whom  he  cohabited  i  that  he  had 
confined  his  wife  in  her  qhamber  under  a  pretence  of 
infanityi  and  that  (he  had  efcapedj  and  the  prefent 
2C6on  was  brought  for  the  value  of  necefiaries  fumiflied 
to  her  after  her  departure.  Bf/l  contended  at  the  trial, 
that  this  treatment  was  Equivalent  to  turning  the  wife 
out  of  doors  I  and  lie  cited  Hodges  v.  Hodges,  i  Efp. 
N.  P.  C.  441.,  in  which  Lord  Kenyan  C.  J.  held,  that  ill.- 
treatment  which  rendered  the  wife's  ftay  unfafe,  was 
equivalent  to  turning  her  out  of  doors. 


No  ilktraatment 
by  the  huflMUid  of 
the  wifey  fliort  of 
pedonal  violence^ 
or  fuch  as  to  in- 
duce a  reafonable 
fear  of  it,  wiU 
enable  a  firanger 
to  maintain  af* 
.fian^t  againft  her 
hufiMnd  for  ne- 
ceflkries  funiiflied 
toher  fubfequently 
to  her  leaving  his 
houfe. 


4^2 


'  now  moved  to  fet  afide  the  nonfttit)  and  «faa?e  a 
new  trial. 

Lawrbmce  J.  Tea  did  not  ftate  any  tfppopeheiifioii 
of  her  perfonal  iafety ;  you  principally  dwelt  on  the 
circumftance  of  the  Defendant's  having  placed  a  p9>- 
fljgate  woman  at  the  head  of  his  table,  and  ha:vtng  toU 
the  wife,  that  if  (he  did  not  like  to  dine  dier^  flie 
might  dine  in  her  own  thamber.  I  thought,  that,  how- 
ever improper  that  condu£l  might  be,  and  how- 
ever abhorrent  from  the  feelings  of  a  delicate  wo- 
man, (he  might  neverthelefs  have  had  necefiaries,  S 
(he  had  ftaid  there.  She  might,  if  (he  had  thought 
fit,  have  fued  for  alimony,  and  a  divorce  a  mef^i  ei 
ihoro. 

Mansfield  C.  J.  If  this  fuit  were  maintainable,  it 
would  be  neceflary  that  the  jury  (hould,  in  the  firit 
(ilacQ,  determine  whether  the  wife  lawfully  Iqft  lier 
home  or  Qot;  this  would,  wholly  Xuperfede  the  neceffity 
of  a  fuit  for  alimony,  or  a  divorce  a  menfi  tt  tbor^.  I 
think  nothiog  (hort  of  aQual  terror  and  violence  will 
fupport  this  a^on. 

Rttk  Ttfiafcd. 
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Jacobs  v.  Kelson.  Maj  4. 

HTHE  Plaintiff  declared  that  in   confideration  that  he     M  «vmiicnt  of 

Ivid  caufed  to  be  delivered  to  tlie  Defendant  a  crate  ^^^^Sut^Jt!* 

of  glaft  of  great  Talue^  vi^.  of  the  value  of  10/.,  to  be  to  be  ddiTcred  to 

carried  by  the  Defendant  from  Londm  to  Rayleigh^  and  ^-^  ^^***^ 

thefe  to  be  delivered  to  one  Charles  Bryan,  to  be  paid  q^^^  ^^^  £^ 

for  on  delivery,  for  certain  reafonable  hire  or  reward  to  cient  certainty 

the  Defendant,  the  Defendant  undertook  to  carry  and  J*^  the  pnce  of 

'  'the  goodf  WIS  to 

deliver  the  goods,  and  receive  the  money  for  them  on  be  paid  by  CiX., 

delivery ;   and  affigned  for    breach,    that  though  the  **  coofignec,  to 

Defendant  did  carry  the  goods,    fhe  did  not   receive 

the  money  for  the  Plaintiff.     After  verdi£l  for  the 

Phintiff, 

ShipierJSerji.  now  moved  in  arreft  of  judgment,  upon 
the  ground  that  it  did  not  appear  what  price  the  Defend- 
ant was  to  receive  for  the  goods,  nor  by  whom  it  was  to 
be  paid. 

The  Court  held  it  was  fufficiently  intelligible  that  the 
perfon  to  whom  the  gooda  were  to  be  delivered  was  to 
difchaige  the  price  of  them,  and 

Refufed  the  Rule. 
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Mt^  4.  Gates  v.  Harqacre. 

A  ^ridwAntty      'THIS  was  an  a£bton  by  an  indorfee  ^inft  ihtt  drawer 

fjdb^'JlS  of  a  bill,  drawn,  payaMeto  the  drawer's  order,  ttpoi 

he  thinks  will        Stratton^  and  by  him  accepted  and  afiterwaids  diiho-     < 

tend  to  hb  crmu-   nourcd ;  it  was  dated  in  the  declaration  to  have  been      \ 

"^^^^^   indorfed  by  the  Defendant  to  the  Phunttff.    The  cafe 

not  lead  to  an  im-  was  tried  before  Hiatb  h  at  WeftmnfieTf  at  the  fittings 

rfST'''^"^'*  after  laft  Hilary  term.    The  Plaintiff  proved  his  cafe. 

The  defence  intended  to  be  fet  up  was  ufury.    Thefifft 

witnefs  called  on  the  part  of  the  Defendant  was  One 

Taylor^  and  the  bill  having  been  put  into  his  handsi  he 

was  aiked  by  Shepherd  SeT]t.  for  the  Defendant,  <'  whe- 

.^  ^  ther  that  bill  had  ever  been  in  his  poffeffion  before  f 

upon  which  ^^Seijt.  interfered,  by  a&ing  the  witnefs 

whether  he  had  not  been  indi£led  for  ufury  m  this 

tranfadlion,  and  upon  his  anfwering  in  the  affirmadre, 

Be/i  cautioned  him  againft  anfwering  queftions  which 

mi^^ht  tend  to  criminate  him ;  the  witnefs  faid  that  he 

thought  his  anfwer  to  the  queftion  propofed  would  have 

a  tendency  to  copyi&  him  of  the  ofience  of  ufury;  the 

learned  Judge  told  him  that  if  he  thought  fo,  he  was  not 

bound  to  anfwer  tKe  queftion :  the  witnefs  availed  him- 

felf  of  this  diredion,  and  the  counfel  for  the  Defendant 

being  thus  prevented  from  purfuing  his  enquiry,  a  TerdiA 

paffed  for  the  Plaintiff.    ^ 

On  this  day  Shepherd  Serjt.  moved  for  a  new  trial} 
contending  that  the  Judge's  dire£lion  was  wrong ;  that 
it  was  not  fufficient  that  a  witnefs  thought  that  his 
^  anfwers  would  tend  to  criminate  him  \  but  that  it 
ought  clearly  to  appear  that  they  would  have  diat 
•flea. 

Mans- 
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MUmviBLD  C.  I.  Toor  qucftipns  go  to  owneA 
the  witaeff  with  the  bill»  aad  they  maj  be  link*  in  a 
duin. 


V. 


Role  rcfufed;      HA»Aciut 


>  ■■>■  ^ 


Pyewjbll  v.  Stow. 


Jfcf4. 


nPHIS  was  an  aAion  of  trefpafs  and  falfe.imprifon-      ApeHbanay 
ment.      The  Defendant  pleaded  that  JFi/fin  had  affift  bail  in  tab- 
^irought  an  %aion  againft  the  Plaintiff,  and  that  JTi/-  J|'  "S^^"^ 
/ram/  became  his  bail  to  that  aAion,  at  whofe  requeft  principalyaltlioogk 
the  Defendant  gently  laid  hands  on' the  Plaintiff,  to  affift  thebaadonotco^ 
WU/iams  in  taking  him,  and  kept  him  a  reafonable  time,       /  i-^^"* 
«nd  difcharged  him.      The  Plabtiff  replied,  that  at    c^ /?  ^^fr    JJ3 
though  true  it  was,  that  Williams  had  become  fuch  bail, 
the  Defendant  of  his  own  wrong  imprifoned  the  Plaintiff. 
Upon  the  trial  before  Graham  B.  at  the  fpring  ai&zea 
i8 1  If  on  the  Offori  circnit,  the  evidence  was,  diat  WtU 
Jiams  pointed  out  the  Plaintiff  to  the  Defendant,  while 
the  Plaintifl^  who  had  become  a  bankrupt,  was  attend* 
ing  before  the  commiflioners  (  that  the' Defendant  took 
him  and  carried  him  to  a  public  houfe,  and  there  de- 
tained him,  in  expedation  of  receiving  direflions  from 
JVilliamt^  (who  had  gone  away  and  left  them  together) 
what  was  to  be  done  with  him,  but  after  a  confiderable 
time  receiving  none,    he  further   detained  him  undl 
he  paid   the  Defendant    five  (hillings,    and  then  dif* 
charged  him.  Upon  this  evidence  the  Plaintiff  was  nonr 
fuited. 

^  Sbtpberd  Seijt.  now  moved  to  fet  afide  the  nonfuitf 
vpon  the  ground  that,  fuppofing  the  Defendant  to  be 
well  authorized  by  WUliams  to  take  and  keep  the  Plain-  . 

VoIhIIL  Ff  tiff, 
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i8ii.         tiff;  yet  when  WUliams  went  away,  the  Defendant  had 
PvEwcLL        ^^  longer  authority  to  detain  him. 


V* 


Stow.  Mamsfield  C  JL    The  Pkintiff  ought  to  have  newly 

afligned. 

LawuBNCfi  I.  Surely  it  is  not  necefiary  that  the  b»l 
ihottld  conftandy  continue  in  the  prefence  of  the  prin- 
eiptl,  in  order  to  juftify  the  detabing  him  by  another. 
"  ]f  he  refied  on  the  eicefs,  he  fliould  have  dated  m  his 
replicadon,  that  after  the  hail  had  difcharged  him,  the 
Defendant  detained  him  until  he  paid  tl^  five  ihiUings. 

Rule  lefufei 


M^  4.  PacssfiR,  Clerk,  v.  Gorinob. 

An  juchitraor  to  rPHIS  was  an  adlion  of  trover  for  tithes,  which  came 
litem  the  qt^tion  q^  ^q  y^  ^^ed  at  the  Lewes  fummer  allizes  1810, 
two  ie6b)rt  to  the  l>cfore  Lord  Ellenbarwigh  C.  J.,  upon  whofe  fuggeftioa 
tkfae  of  certiin  the  caufe  was  referred  to  a  gentleman  at  the  bar,  under 
fe^^  power  *®  followbg  order,  the  Reverend  Thomas  PaoU  Hmfer, 
to  devift  aH  mesnt  clerk,  redor  of  Kingston  BHufyt  in  the  county  of  Stjfhc, 
to  pceventfatmre  confenting  to  be  made  a  party  thereto,  and  to  be  boand 
t]?piirdet»  and  ^7  ^^  reference  and  award  thereby  dire&ed,  it  was 
to  fettk  all  nutters  ordered,  by  and  with  the  confent  of  the  parties,  theii 

indiflerMicebe-      counfel  and  attomies,  that  a  verdift  (hould  be  entered 

tween  thcnii  and 

to  detemine  what  for  the  Plaintiff^  damages  500/.,  cofts  40/.,  fubjeA  to  die 

he  ihoiild  think       award  of  the  arbitrator,  who  was  therebv  empowered  to 
fit  tA  he  done  bv 

2|^  of  die  *^^  **^  *  verdift  fliould  be  entered  for  the  Plaintiff 
pMties»  touching  or  the  Defendant  as  he  ihould  think  proper^  and  to 
^  ?*1S*  2i  ^*^^  ^  "^  thereby  referred,  to  afcertainVhat  hnas 
he  did  not  exceed  'Were  feverally  ddieable  to  the  re^ors  of  Southnvidt  n4 
hit  power  by 
awarding  updtvided  noietiei  of  the  tithes  to  the  two  redlocs. 
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Kingston  Bowfiy^  and  what  dcfcription  o£  tidjew^dw 
to  each  in  refpeA  of  die  fisinn  lately  occupied  by  Co/- 
viUe  Bridgo't  to  derife  all,  me^os^  to  prerentiutuie  lki«* 
^tbn  between  the  parties  to  that  order,  or  betweea  ^n^ 
or  either  of  them  during  the  joint  incumbencies  of  the 
Playitiff  as  redor  of  Sautbmcky  and  TV  P^  /^fh^'a^ 
re^or  of  Kingston  Bova\fej^  and  generally  to  /etde  alt 
matt  to  in  difference  between  the  parties  to  that^ordar^ 
any,  or  either  of  them,  and  to.  order  .and  .determine  what 
he  fliould.  think  fit  to  be  doiie  by  either  of  them  refpeA* 
ing  the  matters  in.difputei  who  agreed  to  be  bound  and" 
concluded  by  fuch  determination,  and  to  remain  con- 
tested and  fatisfied  therewith.  The  arbitrator  awarded 
that  a  TerdiA  Ihould  be  entered  for  the  Defendant,  and 
further,  that  it  haring  then  become  impoffible,  touching 
the  matters  referred,  to  afcertain  and  diftinguifli  the 
particular  parcels  of  land,  to  the  tithes  'of  which  the 
reAors  of  Sautifwick  and  Kingston  Bowfey  were  refpec- 
tirely  indtled,  he  awarded  that  one  fourth  part  of  all 
the  great  and  fmall  tithes  growing  due  from  the  farm 
lately  occupied  by  CdvilU  Bridger^  was  the  right  and 
property  of  2*.  P.  Hooper^  xtCtor  of  Kingston  Bonvfey^  and 
that  the  remaining  three  fourth  parts  of  fuch  tithes  were 
the  right  and  property  of  the  Plaintiff*,  reAor  of  Souths 
vncL^  And  W  further  awarded,  that  one  fourth  part  of 
ail  die  great  and  fmall  tithes  growing  due  from  fuch 
part  of  the  weft  fide  of  Souttywick  as  formerly  lay  in  te- 
nantry, or  was  the  (heep  down,  adjoining  to,  though  not 
being  part  of,  the  fairm  lately  occupied  by  Colville 
Bridger,  was  Kkewife  die  right  and  property  of  T.  P. 
Hoeferi  reflor  of  Kingston  Bowfey ;  and  that  the  remain* 
ing  three  foordi  parts  of  fuch  laft  mentioned  tithes 
were-die  right  ahd  property  of  die  Plaintiff,  reftor  of 


*  «• 
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Biji 
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x8ii«  BffiSetjU  hM  on  z  former  daf  obtaioidariiltii)^ 

on  behalf  of  the  PlfundflFy  for  firttiog  afide  iim  vnxii 
It  appeared  by  the  aQdavii^  fwomonthe  pailoftbe 
De&ndai|tt  that  alt  dw  Lnuu  fummer  affiaea  iSoit  two 
^ufca  came  on  to  be  tried  before  Lord  Jur^yoe  &  L»  tin 
OQe  being  an  a£tioa  brought  by  the  PlainttflFapiaft  /nb 
if^rton  Efq^  the  kflee  of  the  Reverend  Ciarlis  WiU 
Banui  the  then  reAor  of  Kingston  Boufij^  for  the  titbei 
Qf  the  lands  called  Sauihuici  Weji  JUuna  and  the  JDoios 
belonfring  thereto^  lying  on  the  weft  fide  of  iot^hwA^ 
due  in  the  year  i798t  and  the  other  againft  the  prefent 
Defendant,  ay  leflee  of  CharUs  WWtams^  for  the  titbtt 
.of  the  £une  lands  for  the  year  I799»  and  upon  tbat 
Qccafion  thofe  caufes  were,  (with  the  confent  of  C.  WJ^ 
liamsi  who  was  made  a  party  to  the  order,)  referred  to 
die  award  of  a  learned  Serjeant,  to  fettle  all  matters  in 
difference  between  the  parties;  upon  which  occafioa 
oral  and  written  teftimony,  to  the  efie£k  giyen  before  the 
prefent  arbitrator,  was  given,  and  whereupon  die  dien 
arbitrator  awarded  that  C.  Williams^  aa  re£lor  of  d» 
ledory  of  Kmgstm  by  Sm,  was  legally  and  juftlj  ea* 
titled  to  take  and  receive  tithes,  as  well  great  as  fmaD* 
y^y  or  otherwife  arifing,  growing,  and  accruipg  bm 
part  and  parcel  of  the  lands  commonly  called  Sontbmi 
Weft  Laineif  and  the  Dawn  belonging  thereto,  lying  os 
the  weft  fide  of  S$n$b%ttkk  /  and  although  fipom  the  eri- 
dence  produced  before  him  on  that  reference,  he  cosid 
sot,  confiftently  with  juftice,  afcertain,  fpecify,  or  dcfcribc 
9Ut  of  what  lands  in  particular,  as  part  and  parcel  of  da 
lands  called  Soutbwick  W$ft  Lmms  aqd  the  Z^^fW  ^ 
longing  thereto,  the  tithes  to  which  C  Williams^  as  fadi 
re^or,  was  entitled,  did  arife  or  accruq^  yet»  as  to  the 
whole  of  the  tithes  arifing  therefironii  the  arbitrator  <lul 
award,  that  C.  WilRams^  as  reftor  of  the  rsftory  of 
Kingston  ij  Sea,  was  legally  and  juftly  entitled  to  take 

and 
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andiMeivc  one  fourth  psrt  or  fliai6  of  die  lydMiy  %ttt  r8ii. 
no  more,  and  that  the  Plaintiff^  a«  tt€kor  oltiieleAory 
of  SetOhincif  was  entitled  to  receive  the  other  three 
fourth  parts  thereof.  And  that  after  the  deadi  of  C. 
Williams,  die  Plaindfl;  being  thereby  fet  at  large,  c6fli> 
menced  the  aftion  now  referred.  It  was  further  fwom^ 
that  the  tithes  fubmitted  to  both  avrards,  and  awarded 
as  doe  and  arifing  from  fuch  gart  of  the  weft  fide  of 
Soitthmch  as  formerly  by  in  tenantry,  or  was  the  (heep 
Down,  adjoining  to  (though  no  part  of )  die  faiih  lately 
occupied  by  ColviUe  Bridger,  were  the  fame  dtfaes  as 
were  meant  and  intended  to  be  fubmitted  by  die  orddr 
of  fd/i  prius  to  the  award  of  the  prefent  arbitrator,  ahd 
were  in  fa£l  included  therein,  under  the  general  author 
rity  of  fetding  all  matters  in  difii>rence  between  the 
parties,  any,  or  either  of  them ;  the  dthes  arifing  from 
the  lands  caOed  Southvici  Wejl  Laines  and  the  Dtwn 
belonging  diereto,  being  matters  in  difpute  between  the 
parties,  the  Phdntiff  claiming  die  whole  thereof,  and  T. 
P.  Hooper  chiming  one  fourth  part  thereof  from  the 
Defendant.  It  was  aHb  fwom  that  from  the  evidence 
of  the  feveral  witnefles  produced  by  die  parties  befbre 
the  aibitrator,  (feme  of  whom  were  very  old,)  and  froflk 
the  deeds,  terriers,  maps,  and  documents  produced  by 
the  parties  to  and  lefit  with  the  arbitrator,  it  had  ap- 
peared that  die  farm  lately  occupied  1>y  ColviUe  Bridgor, 
and  the  lands  which  formerly  lay  in  tenantry  on  the 
weft  fide  of  Soiabvncl,  or  were  the  flieep  Dotvn  adjoin- 
ing,  (which  farm  and  lands  were  then  in  the  occupation 
of  the  Defendant  and  others,  and  the  tithes  of  the 
whole  ^nrhereof  were  in  difpute  as  aforefaid,)  formerly 
confifted  of  feveral  fmall  farms,  fome  of  which  were 
titheable  to  die  parifli  of  Kingston  Bowfey,  and  the  re- 
msunder  to  the  parifh  of  Soutbvnck,  and  the  whole  <rf^ 
wUch  farms  lay  very  much  Interfperfed  togedier  in  very 
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hill:.        fmilL pieces^  and  Uut  fuch^f^rms had,  for  jieadj;  »  ci^ 
tiurypaft,  be^n  laid  together.  .     i 

5A^ikr^  Serjt.  now  fl&ewed  caufc  againft  this  rule. 
The  arbitrator  was  corred  in  aijrardiiig  a  veidi£k  for  the 
Defendant;  for»  if  the  Plaintiff  bringa  trover,  he  mud 
prove  the  fpecific  goods  to  be  his,  and  that  he  cannot 
do,  as  the  arbitrator  has  exprefsly  found  ;  theiefore,  the 
award  is  more  favourable  to  the  Plaintiff  than  he  had 
a  right  to  expeA.  The  power  being  fo  ampki  to  award 
I  what  the  arbitrator  (hall  think  fit  to  be  done,  he  had 
power  to  award  that  the  parties  fliould  accept  undivided 
moieties^  when  he  could  not  afcertain  the  boundaries  of 
j^e  particular  land  out  of  which  the  tithe  of  the  refpec* 
tive  parties  was  to  iffue.. 

The  reverend  Plaintiff  fupported  his  rule  in  periboi 
9nd  after  lamenting  that  his  too  great  deference  for  ^ 
opinion  of  the  learned  Judges  who  had  prefided  at  mf 
priusp  had  in  three  different  inftances  induced  him  to 
refeir  his  right  to  the  tithes  in  queftion^  pending  dif- 
cuffions  with  three  fucceffive  redors  of  Kingfim  Bovftj^ 
to  arbitrators,  who,  in  each  inftance,  had  bpuod  him  bf 
erroneous  awards,  and.expreiEng  his  detenninatioo  that 
fiiould  he  outlive  the  prefent  re£kor,  no  fimi)aE  weaknefs 
fhould  induce  him  to  compromife  his  .common,  W 
rights  without  bringing  them  before  the  Court,  he  ftatcd, 
(for  being  unacquainted  'with  the  praf^ice  of  the  cour^, 
he  was  unprepared  with  any  affidavits,)  thalL  the  firft 
award  had  been  made  by  a  gentleman  long  fnicedeceafedi 
who  awarded  to  the  reSor  of  Kingston  one  third  of  the 
tithe  of  Colville  Brtdger^  f?nn*  which  that  arbitrator 
conceived  to  be  commenfurate  with  the  farm  formerly 
occupied  by  John  Monk^  biit  that  that  farm  inVaft  coi^- 
filled  of  43  acres  only,  whereas  Colville  JBri4gir^$^ 
t  "  *  W 
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wH  comml^nfurate  widi  die  whole  pariih  of  Souihmeki  t^ii. 
Upon  the  hearing  of  the  prefent  cafe  it  was  tuidifputedy^ 
he  (ltd,  on  the  evidence^  that  all  the  lands,  of  which 
the  tithes  were  claimed  on  either  fide,  lay  within  the 
parifh  of  Soutbvtick^  therefore  the  Pbundff's  common 
hw  right)  as  re£lor,  to  all  the  tithes  thereof,  was  dear; 
and  if  the  Defendant,  or  Mr.  Hoop^^  would  impugn  it^ 
it  was  for  them  to  fliew  in  certain,  to  the  tithe  of  what 
particular  land  Hooper  was  entitled.  Prerious  to  the 
firft  award,  the  reAor  QiKingJhn  had  made  his  claim,  ai 
for  a  portion  of  tithe ;  that  ground  was  now  abandonedy 
and  the  daim  now  was,  that  a  part  of  the  land  was  in 
Kingston  parifli,  of  whidk  there  was  no  evidence  what- 
foetrer.  If,  as  the  arbitrator  fays,  it  was  impoffihk  to 
fpecify  the  lands,  of  which  the  tithes  belonged  to 
the-  re£lor  of  Kingftom^  the  legal  conlequenoe  was^ 
Aat  the  tithe  of  the  whole  belonged  to  the  re&or  of 
Soutbwicl.  The  award  too  was  bad,  on  account  of 
the  inconvenience  of  the  mode  of  enjoyment  direA&d,^ 
by  undivided  moieties ;  neither  re£lor  fingly  can  let  his 
tithe  \  a  farmer  will  not'take  a  leafe  of  one  quarter  of 
every  lamb^  &eece,  pigeon,  meafure  of  milk»  and  article- 
of  fmall  tithe,  nor  of  every  iheaf.  This  mode  was  ex- 
tremely advantageous  to  the  Defendant,  who  was  feized 
in  fee  of  the  foil  of  both  pariihes,  and  the  advowfon  of 
Kingston^  and  who,  obtaining  from  his  own  clerk  on 
eafy  terms  a  demife  of  the  one  fourth,  had  it  in  his 
power  to  render  the  other  three  fourths  wholly  uiq>ro- 
duAive  to  the  re£lor  of  Soutbwictj  for  he  would  give 
bim  no  more  rent  than  he  chofe  for  them,  and  no  other 
farmer  would  take  a  demife  oTfuch  a  property.  There 
was,  belides,  no  ground  for  awarding  fo  much  as  one 
fourth,  and  if  the  power  of  the  arbitrator  ext^ded  to 
that,  it  would  equally  have  enabled  him  to  give  three 
fotttths,  or  nineteenths,  or  to  have  left  the  redior  of 
*Soutbwkk  to  perform  his  parochial  duty  without  any 

F  f  4  tithe 


439  CASES  nr  EASTER  TERM 

l8ii.  tklie  at  all.  The  arbitrator  had  aUb  departed  from  Im 
atithonty^  which  waa^  to  aficertain  what  lands  wer^ 
ft^enmj  t]ftheable,  meaniifg  to  fet  out  the  hnd  fepa- 
lately  and  diftinAly.  If  he  might  thus  make  a  random 
fliot»  and  dtfpofe  of  die  Pbintiff 's  property  in  this  man* 
neij  there  was  an  end  of  all  right. 

HUnmZLvC^h  propofed  that  die  land  flionld  be 
▼alued»  and  the  tithe  of  one. fourth  in  value  allotted 
lo  th0  re£U>r  of  Kif^on:  but  die  Plaintiff  infifU 
iHg  that  the  reAor  of  .Kingston  was  entitled  to 
Mthing  at  all,  the  Chief  Jnftice  proceeded  to  delifer 
the  Hpiaion  of  the  Court*  The  arguments  of  the  Pbio' 
tiff  are  much  more  proper  to  fupport  a  rule  to  fet  sfide 
the  bvder  ol  inference,  than  to  otvrthrow  this  awards 
but  noittdi  rule  has  been  applied  for,  and  therefore  we 
are  to  decide  merely  whedier  the  arbitrator  has  exceeded 
his  powet.  The  Plaintiff  objefks,  that  Hooper  \zraA 
endtled  to  the  tithe  of  any  (hare  of  Southwici  parift. 
This  matter  has  been  much  litigated,  and  alt  tlw  per* 
ions  who  have  made  awards  on  it,  hare  been  of  opinion, 
diat  feme  of  the  hnd  lay  in  Kingston.  It  is  £rid,  (by 
Sbepheriy  not  fwom,)  that  the  poor-rates  and  odier  taxes 
of  this  land  are  paid  in  the  IHce  proportion  between  the- 
two  parilhes.  Unlefs  the  parties  had  obtained  a  writ 
of  partition,  or  a  commiffion  out  of  chancery,  it  would 
be  very  difficult  for  any  Court  before  which  an  adion 
refpeding  this  matter  was  tried,  to  acquire  a  correfi 
knowledge  of  this  fad,  and  therefore  it  has  ocfcurred  to 
erery  Judge  who  has  tried  the  caufe,  that  it  would  be 
defirable  to  fubmit  the  whole  to  fome  diftinterefted  and 
fenfible  man,  which  has  been  done  in  this  inftance; 
and  die  power  is  couched  in  rery  farge  and  unufoal 
terms  ;  die  parties^  doubdefs,  forefeeing  the  difficulty 
diere  would  be  in  afceitaining  the  particular  lands,-  cm* 
powered  the  arbitrator  to  devife  all  means  for  aroiding 

future 
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foture  litigatioii*  The  aibitrator  ftems  to  have  made 
as  wife  and  as  &  an  award  as  could  be  made  under 
the  circumftances.  Thexe  is  no  evidence  before  the 
Conrt)  to  fliew  that  any  ii^uftice  has  been  done ;  there 
is  no  impeachment  of  the  condu^l  of  the  arbitrator  vwe' 
dierefore  fee  no  objedion  to  the  awards  and  the 

Rule  muft  be  difcharged. 


GwiLLiM  V.  Stone.  jii^  ,^ 

'y  HIS  was  an  adion  upon  the  cafe.     The  Plaintiff     An  agicement 

declared  upon  an  agreement  made    between  the  to  gruit  i  kafe 
Plaintiff  and  the  Defendant,  Aat  the  Defendant  ihould  JJJJ^^JJJI^ 
grant  to  the  Plsuntiff  a  kafe  of  certain  ground  in  Ftfet-  for  gownl  war- 
Mariei  for  the  term  of  6i  years  from  Cbrtftmai  then  J^J^J^^ 
next,  under  the  rent  of  a  pepper  com  to  Cirj/lma/  then  of  an  abftndl  of 
next,  and  the  yearly  rent  of  54/.,  clear  of  all  then  die  leflbr'i  title, 
prefent  or  future  taxes^  for  the  refidue  of  the  term,  and 
that  the  Plaintiff  fliould  by  fuch  leafe  corenant  to  lay 
out  loooA  in  bmldings,  in  three  years,  and  to  infure 
the  premifes  for  1000/.  at  leaft,  in  fome  public  office, 
and  in  cafe  of  fire  to  lay  out  the  money  recovered  in- 
new  erections,  and  that  ufual  covenants  (hould  be  in- 
fetted  in  fuch  leafe,  and  that  the  leafe  fliould  be  pre- 
pared at  the  joint  expence  of  the  parties :  the  Plaintiff 
then   averred  mutual  promifes  of   performance,    and 
ftated,  that  although  he,  the  Plaintiff,  had  always  been 
ready  and  willing,  and  ftill  was  ready  and  willing  to 
perform  the  agreement  in  all  things  on  his  part,  whereof 
the  Defendant  had  always  had  notice,  yet  the  Defendant 
had  not  performed  the  agreement,  but  had  thereby 
deceived  the  Plaintiff,  in  that  the  Defendant  had  not 
made  out  or  (hewn,  nor  had  he,  nor  could  be  hate,  any 
fuffident  title  or  power  to  grant  to  the  Plaintiff  fuch  a 

leafe 
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leafe  of  the  £ud  g^rcmnd,  akhough  he,  the  Drfieadont, 
after  the  making  oif  the  agreementi  and  i^ttr  a  teilbn- 
able  time  to  make  out  and  Aiew  to  the  Fliintiflra  &IK- 
ctent  right  or  title  to  grant  fuch  leafe  as  afoif^fud  had 
elapfed^  was  requeiled  b^  the  Plaintiff  to  lAftk^  oat  and 
(hew  to  him  fuch  a  fufficient  right  and  tide*,  bttttbe 
Defendant  hac^  hitherto  refufed,  and  ftiU  did  rebfe, 
contnry  to  the  tenor  and  eSeGt  of  the  agreemenfi  and 
of  his  undertaking.      And  he  further  allegeil  that  die 
Defendant  having  permitted  the  PlaintiflF  to  take  pot 
feiEon  of  the  ground  in  expeAation  of  the  perfonnance 
hj  the  Defendant  of  the  agreement,  he  the  Piaindir 
afterwards,  confidmg  in  the  promife  of  the  Defendant, 
did  expend  large  fums  of  money  in  and  about  the  en- 
deavouring to  afcertain  the  right  and  title  of  theDe* 
fendant  to  grant  fucK  leafe,  and  alfo  in  and  aboat  dig- 
ging out  the  foundations  of  the  buildii^  fe  to  be 
ere£led,  and  divers  other  neceflary  and  ^ptoper  works 
for  preparing  to  make  and  txeGt  fuch  buildings,  and  the 
purchafing  timber  and  other  materials  for  foch  build- 
ings ^  and  the  Plaintiff  had  alfo  been  deprived  of  all 
the  profits,  benefits,  and  advantages  which  he  ooghtf 
and  might,  and  otherwife  would  have  derived  sad  ac- 
quired from  the  granting  of  the  leafe.     The  fecond 
count  dated  the  agreement  and  mutual  promifes,  as  ia 
the  firft  count,  and  averred  that  the  Defendant  undeN 
took^-that  he,  the  Defendant,  would  procure  and  deliver 
to  the  Plaintiff  an  abftraft  of  the  title  to  the  ground,  in 
due  and  convenient  time,  for  enabling  the  Plaintiff  to 
afcertain  the  right  of  the  Defendant  to  grant  to  the 
Plaintiff  fuch  a  leafe,  and  averred  his  readineis  always 
to  accept  fuch  a  leafe,  and  to  perform  the  agreement  on 
his-  part ;  and  that  although  the  Plaintiff,  afber  a  Wf 
fonaUe  time  for  the  delivery  to  him  of  an  abftTa£k  had 
elapCed,  requefted  the  Defendant  to  procure'  and  delifer 
to  him  fuch  an  abftra&j  yet  the  Defondaat*  did  ttcat  flv 

would, 
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would^  in  due  and  eonvenient  ^me  for  enabling  the  iSiC^ 

PJaiMiliff  to^^fievtain  the  right  of  the  Defendant  to  grant 
him  i^cb  a  leaie  of  the  gfoond,  deliver  fuch  abftra£l» 
hntr  thereift  vh^l]^  failed  and  made  default,  and  the 
Defendant  .wipngfully  negleAed  to  furnifh  any  abftraft 
of  tide  to  fiich  ground  for  a  long  and  unreafonaUe 
timej  to  wit,  hitherto.    There  vras  alfo  the  like  aUega*.   * 
tion  of  T  fpeci«^<  damage,   aa  in  the   preceding  count. 
Tb^rt.  wen^^alfoe  the  ttfual  money  cobnt«.     The  De** 
foMlant;  pleodcRd .  the  general  iflUe.      Upon   the  trial 
of  tbia^cauie  at  Guildbali^    at    the  fittings  after  Mi- 
cbaelfnat  term  x8io,  before   Mansfield  C}.^   the  evi- 
dence was,   that    the  parties   had   entered    into   and 
fi{^ed  an  agreement,  <<  that  the  Defendant  ihouM  grant 
<<  to  the  Plaintiff  a  leafe  of  the  ground  in  Fleet^mairhit 
<<  for  6x  years,  from  Clmftmas  then  next,  under  the 
'<  rest  of  a  pepper  com  to  Chri^masi  and  the  yeariy 
«  rent  of  54/*  clear  of  all  prefent  or  future  taxes,  for. 
<<  therefi4tte.of  the. term,  the  PlaintifF  to  covenant  to 
<<  by  out  looo/*  i;i  buildings  in  three  years,  to  infure 
«  the  pr^miiea  for  xooo/.  at  leaft,  in  fbme  public  office, 
1<  and-,  in-  cafe  of  fire,  to  lay  out  the  money, recovered 
»  in  of^w  .QTe^ions.     Ufual  covenants.    The  leafe  to 
^  be  prepared ^ac  the<  joiot  expence.of  the  particssr" 
The.  P>lai^tiff  was  forthwith  rput  into  poilefl&on  of  the 
key  and  grMmd,  itnd  cleared  away  the  rubbiih^  dug  the 
foundation,  and  purehafed  timber  and  other  materials* 
for  his  intended'  buildings ;  but  on  clearing  ai/hiy  the 
earth,  t&i?;woikme&  c^me  <lown  to  a  foundation  of  a. 
former  bf^ilding  that  .had  ftood  on  part  of  ithe  £u»e 
ground  w}uch<was  iachided  in  the  Defendant^  plail, 
defignaled  ia  the  margin  of  his  conveyancei  and  wbtck 
evkkntl^bf longed  to  the pwners  of  the  ajdjeining  pve- 
aaife%.  Mi^io  were  trufteea  of  Bifliop  Andrt^l%  alms- 
bot«fes»iaQd  vbo^.  upon  learnitig  ^  citeumflante^^  a£» 
fiBXted:lheir^  daimjo  p^rt  iOf  ^  gtouady  bcfaig  f from  \% 
Li^'.v  to 
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iSft. 

GWILUII 


to  15  feet  fqnare  at  one  end,  and  at  the  other  end  ahoot 

25  feet  in  length,  the  lofs  of  which  broke  in  ipoa  dte 

plan  of  the  PlaintiiF'a  intend^  building.    The  Pltint% 

npon  this  difcorery,  required  an  abftraA  of  tbe  title  to 

the  prenufes  to  be  delivered  to  him,  which  wm  not 

complied  with ;    bat   the  Defendant  filed  his  bill  ia 

equity,  praying  a  fpecific   performance,  or  that  the 

agreement  might  be  cancelled.    Upon  an  hilerlocotorf 

order,  referring  it  to  the  Mafter  to  enquire  whedier  the 

Plaintiff  in  equity  could  make  a  good  title  to  the  pre- 

mifes,  and  if  he  could  not  to  the  whole,  whether  the 

deficient  part  was  eflential  to  the  enjoyment  of  the  pre- 

mifes,  the  Mafter  reported,  that  he  could  not  mib  t 

good  title  to  any  part  of  the  premifes,  and  the  Mafter 

of  the  Rolls  difmtffed  the  bill,  and  diieaed  the  Fbtiadf 

in  equity  to  delhrcnr  up  his  part  of  the  agreement  to  be 

cancelled.  His  Honour  refufing  to  make  any  coopeo* 

fation  to  the  Defendant  in  equity  for  die  expenceshe 

had  incurred,  but  giving  him  liberty  to  bring  any  afiioo 

at  law  to  which  he  might  be  adrifed.     The  jury  foosi 

a  rerdifl  for  the  Plaintiff  with  nominal  dama^>  the 

Chief  Juftice  referring  to  the  Defendant  liberty  to  more 

for  a  nonfuit,  and  to  the  Plamtiff  the  point  wfaedier  he 

was  entitled  to  any  thing  more  than  nominal  damages; 

and  if  the  Court  fliould  be  of  opinion  that  he  was^  the 

amount  was  to  be  referred  to  the  affociatc^ 


L#i»Serjt.  in  Hi/ary  term  laft  moved  for  a  mle  ^ 
to  fet  afide  this  yerdi^l  and  enter  a  nonfuity  and  alio  far 
a  rule  tfifi  to  arreft  the  judgment.  B^  Setjt.,  on  die 
other  hand,  moved  for  a  rule  n^  to  increirfe  the  da- 
mages, by  the  amount  which  the  Plaintiff  had  expended 
in  examining  and  lidgating  the  abftnA,  clearing  the 
ground,  wod  purchafing  materials,  and  in  other  eiqpencei 
f  repaiaiory  or  incident  to  die  Plaintiff 'a  intended  boiid- 
jAgi    The  Couvt  granted  all  die  rules. 
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A^ .ncnr  flbewed  ctufe.agaiiift  tbe.tjm  ntlei  whick 
die  Defendant  Indobtamed.  As  to  d».  fivft,  he  con* 
tended,  that^th  the  agreement  laid  in  the  d^laration, 
and  die  breadi  of  it  there  alleged,  'had  been  {nrored. 
The  ^eBxxh  therefore^  If  any,  ia  on  the  reccnrd,  and 
does  not  go  to  ia  nonfnit  The  Plaintiff  alleges  that  the 
Defeikbnt  did  not  and  could  not  make  a  dtle,  and  he 
has  proved  that  allegation.  As  to  the  fecond  rule,  the 
agreement  to  grant  a  leafe  is  equivalent  to  an  abfolute 
covenant  for  title  in  a  conveyance  i  therefore  it  is  a 
breach  of  fuch  an  s^preement  not  to  make  a  title.  If 
dus  aAion  bad  not  been  maintainable,  the  Mafter  of  the 
Rolb  would  npt  have  dirked  it  to  be  brought. 

iMt  emkrk.  The  Plaintiff  ought  to  have  averred  a 
direft  breach  of  the  C9ntra£l  to  leafe,  inftead  of  which 
he  pnrfnes  diis  indire£t  mode  ci  fliewii^  that  the  Do> 
fendantdid  not  keep  his  contrad,  becaufe.he  did  not 
perform  theie  collateral  matters.  Tbe  general  iffue  in 
^Aimpfit  puts  in  iffue  the  truth  of  all  the  allegadonsi 
diertfosv  ^  Plaindff  was  bound  to  prove,  upon  jiis  firft 
count,  tho  alLigadpn,  diat  tbe  Plaintiff  entered  by  dm 
DeSendsnt's  permilBo^,  vrfuch  is  a  material  aUegadoni 
but  there  was  no  proof  in  die  cau&  of  any  fuch  pet 
miffioQ,  dierefore  tbe  Defendant  is  eudded  to  a  nonfust* 
Whatever  lofs  the  Plaintiff  fuftaiaed,  or  money  he 
expended,  he  did  it  in  confequence  of  Us  having  pre- 
maturely taken  poffeflion,  and  for  his  own  giutilication. 
If  tbe  leafe  had  been  aAualiy  granted,  it  was  to  bea 
leafe  widi  all  ufual  covenants,  and  itip  an  ufual  oovt- 
nant  in  a  leafe,  tb^  covenitfit  for  the  lefibr's  dde  only 
againft  himfelf  and  all  claiming  under  hiin,  which  quiK 
lifies  die  general  warranty  contained  in  the  wufda  Mf^ 
sonceffi.  And  thorfghlnne  very  cautiou»perfonsin£m^ 
abifidute  wananty  ialeaiesi  yet  it  is  :nM.an  ttAid^covia- 
9t  .  nantj 


CASES  m  1A6TER  TERM 


May  6.         DoB,  0&  the  Demife  of  VtNfi'and  Others,  t?; 
Robert  Figoins  and  Robert  Sloper. 

The  Ccrart  witt  JOHN  FIGGINS  became  a  bankropt  in  fSoi»^diett 
!rfdie SrfS!^*  poffeffing  a  cottage  at  Devines^  demifed  to  Oper  at 
in  an  g«6biient»  ^l per  annufHy  znA  charged  with  a  debt  of  ijA;  Fim 
^P^^ff^^  and  Baifi were  the  bankmpt's  affignees^  and  at  a  meet* 
Jayt  a  demift  bj  ing  of  the  commiflioners  and  affignees,  held  about  that 
the  afligneet  of  a  ^q^q^  {^  ^^  concluded  that  the  cottage  would  not  b^ 
their  p^^on>  worth  the  expenCe  of  a  bargain  and  fale»  and  therefore 
they  having  given  the  bankrupt  was  permitted  to  remain  in  pernancy  of 
"^^tauSw  *^  ^^^^  *"*  profits,  which  during  three  years  hii  te- 
^  and  the  Plaintiff  nant  Slcper^  by  his  diredion,  paid  to  Dew,  the  lender  of 
^wniqgander  ^y^  ,^/,^  \^  part  liquidation  of  his  debt.  Daring  that 
demife  another  Figgins,  the  father  of  the  prefent  0e» 
fendant,  laid  .clsurn  to  the  premifes,  and  Sbper  dyingi 
he  got  into  poffeffion  ;  and  after  his  death,  die  Defend* 
ant,  who  was  unde  to  the  bankrupt,  alfo  took  poftffirtk 
The  bankrupt  obtained  his  certificate  in  i8o2f  and  had 
fince  conveyed  die  premifes  by  leafe  and  releafe  to  fU- 
tard,  who  paid  oflF  the  15/.,  and  paid  a  further  ooBfide^- 
ation.  He  had  brought  this  eje^bnent  to  recover  the 
premifes,  upon  the  fevenl  demtfes  of,  amongft  otheis, 
the  ai&gnees,  and  die  comouffioners,  attd  had  ohtaaed 
judgment,  execudon,  and  poflelEoB. 

J3g/?Serjt.,  upon  an  affidavit  of  Finip  the  affigoe^ 
that  he  did  not  know  of  the  ekiftence  of  diis  property, 
and  that  the  aifignees  had  never  authorized  fTe/hmr^ 
tandy  the  Plaintiff's  attorney,  to  lay  a  demife  in  thar 
nameft  in  the  ejedtaent,  had  obtained  a  rule  mtf  diat  ali 
proceedings  might  be  fet  afide  with  cofts,  and  that  (he 
Plaindffs,  or  their  attomies,  ihould  pay  the  Defendants 
their  cofts,  and  alfo  pay  to  ^x.Stepben  WWUmfp  wbo 

had 
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had  been  folicitor  to  tbe  commiffion  againft  John  Figpns^  1 8 1 1* 

and  who  was  the  attorney  for  the  Defendant  in  this  ac* 
tion>  tbe  cofts  of  this  application* 

Vamghan  Seijt.  now  (hewed  caufe.  He  obferved  that 
the  Defendant's  attorney  had  not  ventured  to  fwear  that 
the  affignees  had  now  employed  him,  or  authorized  him 
to  transfer  the  ufe  of  their  fuppofed  rights  to  the  de« 
fence  of  the  prefent  adion :  and  he  fuggefted  that  the 
contrary  was  the  fad:.  That  even  if  they  had  autho- 
rized it|  there  was  no  ground  for  the  motion;  for  as 
the  adion  had  fucceeded,  tbe  affignees  were  not  hurt ; 
there  were  no  cofts  to  which  they  could  be  liable,  and 
as  the  bankrupt  and  his  affigns  were  equitably  entitled 
to  the  premifesy  they  had  a  right  to  fue  in  the  names  of 
die  affignees,  upon  giving  a  proper  indemnity  againft 
cofts,  which,  if  demanded,  the  Plain  tiff  would  have  wil- 
lingly giv^n.  WeftmarelaHd  had  fworn  he  was  employed 
by  the  real  Plaintiff  to  bring  this  eje£lment,  and  that  he 
had  added  the  demife  by  the  affignees  upon  the  advice 
of  his  fpecial  pleader ;  it  was  not  now  competent  for  the 
real  Defendant  to  (belter  himfelf  from  the  payment  of 
cofts  under  this  contrivance. 

Befiy  contri,  contended  that  the  Plaintiff's  attorney 
had  afied  wrong  in  u(ing  the  name  of  the  aflignees,  (by 
whofe  folicitor  he,  Bffi,  was  inftru£led  to.  fupport  this 
rule,)  in  order  to  obtain  a  judgment,  which  was  to  be  ufed 
adverfely  to  the  Defendant,  and  he  fuggefted  that  the 
Defendant  was  the. tenant  of  the  affignees.  Wtjtnwn^ 
land  had  fworn  that  his  fpecial  pleader  advifed  him  to 
obtain  the  confent  of  the  affignees  and  commUEoners  to 
the  laying  a  demife  in.  their  name,  and  he  had  not  applied. 
for  that  confent 

Voi..IIIr  Gg  Mams- 
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1811.  Mansfield  C.  J.   iThis  rule  muft  be  confi4ered  as 

obtained  at  the  inftance  of  Robert  FigginSf  the  Defend- 
ant, not  of  the  afiignees*  Why  ihould  we  interfoe  ? 
No  creditor  complains.  The  opinion  of  the  fpecial 
pleader,  that  confent  ihould  be  alked  of  the  allignees 
and  commiflioners,  (at  leaft  of  the  latter,  for  the  legal 
eftate  never  was  in  the  .former,)  was  exceedingly  proper, 
becaufe  in  the  event  of  the  Plaintiff's  failure,  they 
would  have  been  liable  to  cofts ;  but  the  Plaintiff  has 
fucceeded,  and  there  are  no  cofts  to  pay.  This  is  a  fine 
contrivance  for  defeating  the  a£lion. 

Heath  J.  We/tmoreland  has  exculpated  himfelt. 
If  the  eje£lment  had  proceeded  on  the  demife  of  the 
aflignees  only,  they  might  have  prevented  execution 
from  being  fued  out  \  but  here  are  demifes  by  others, 
therefore  the  aflignees  cannot  prevent  the  execution. 

Lawrence  J.  That  is  an  additional  reafon  for  dif- 
charging  this  rule.  /• 

Rule  difcharged  with  coft§. 


^j^*  Montagu  v.  Janverin, 

The  flag  ofBcers  'T'HIS  was  an  a£H6n   for  money  liad  and  received, 

in  the  gratuity  of  to  recover  one  third  part  of  the  amount  of  tlie  freight 
one  half /rr  cent,f  of  dollars,  carried  by  his  majefty's  floop  Plutot  com- 
Ae  captafiirof  ^  manded  by  the  Defendant.  At  the  trial  before  Mans- 
flxips  of  war  for  field  C  J.  and  a  fpecial  jury,  at  the  fittings  after  Trimtj 
carrying  public  ^^^^  ,3^^  ^^  Guildhall,  a  verdift  was  found  for  the 
trcalure  on  board  ~  .„,  , 
their  fhips,  Plaintiff,  damages   182/.  x8x.  4^.,  with   liberty  for  the 

Nor  in  the 
freight  received  by  captains  for  carrying  the  trciTure  of  individuals.     Semile.{a} 

(«> See  Brijbane  v. Dacn^  foft.  W.  5.,  Trim.  Ttrm  1813. 
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Defendant  to  move  for  a  new  trial,  or  upon  a  cafe  to  be 
referved,  as  the  Defendant  might  deem  mod  expedient. 
The  fubftance  of  the  evidence  was  as  follows:  The 
Plaintiff*,  Admiral  Montagu,  before  and  at  the  time  of 
the  failing  of  the  Pluto,  hereinafter  mentioned,  and 
thence,  until,  and  after  the  time  of  her  return,  was 
commander  in  chief  of  his  majefty's  fhips  and  vefTels  at 
Spithead,  and  in  Port/mouth  Harbour,  from  Beachy  Head 
to  the  Start,  and  between  Cape  Antibes  and  Cape  Barfleur 
on  the  enemy's  coaft.  Previous  to  July  1 808,  the  Plut$ 
was  put  under  the  command  of  the  Plaintiff^  as  fuch 
commander  in  chief,  and  whilft  it  continued  under  his 
command,  he  received  the  following  letter,  addrefled  to 
himfelf,  from  the  under  fecretary  of  the  admiralty, 
which  was  written  and  tranfmitted  by  the  orders  and 
authority  of  the  lords  commiffioners  of  the  admiralty  : 

Sir,  Admiralty  office,  15th  July  i8o8. 

I  am  commanded  by  my  lords  commiffioners  of  the 
admiralty  to  fignify  their  direftion  to  you,  to  order  the 
captain  of  the  Soletay  to  receive  on  board  that  fhip  five 
hundred  thoufand  dollars,  intended  for  the  kingdom  of 
Leoft,  and  proceed  witli  the  fame  without  lofs  of  time  to 
Gijon,  and  having  delivered  the  fame  to  Mr.  Hunter,  the 
Britijb  agent  at  that  place,  or  his  deputy  Mr.  Kelly,  to 
return  to  Sptthead,  and  follow  his  former  orders.^  If 
you  ihould  be  of  opinion  that  the  Solebay  cannot  be  fo 
long  fpared  from  her  ftation,  you  are  ii)  that  cafe  to  em- 
ploy the  Pluto  on  this  fervice }  and  you  will  fignify  to 
commiffioner  Grey  their  lordihips*  defire,  that  he  (hould 
afford  every  affiftance  in  his^ower  to  facilitate  the  (hip- 
ment  of  the  money  on  its  arrival  at  Portfmouth.      ^ 

(Signed)  John  Barrow* 
On  the  receipt  of  this  letter,  the  Solebay  having  previoufly 
left  Spithead,  the  Plaintiff  fent-to  the  Defendant,  then 
being  at  Spithead,  under  the  command  of  the  Plaintiff, 
the  following  order : 
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By  George  Montagu  Efq.>  admiral  of  the  white^  and 
commander  in  chief  of  his  majefty's  (hips  and  veflels  at 
Spitheadf  and  in  Port/mouth  Harbour^  from  Beachy  Hiad 
to  the  Starts  and  between  Cape  Antibes  and  Cape  Barfkur 
on  the  enemy's  coaft.  Purfuant  to  direAions  from  the 
lords  conimiilioners  of  the  admiralty,  you  are  hereby 
required  and  direQed  to  receive  on  board  his  majefty's 
floop  Plutoy  under  your  command,  five  hundred  thou- 
fand  doV  ars  intended  for  the  kingdom  of  Leon^  and  pro» 
ceed  with  the  fame  without  one  moment's  delay  to  Gijons 
and  having  delivered  the  fame  to  Mr.  Hunter j  the  Brhi/b 
agent  at  that  place,  or  to  his  deputy  MuKelfyf  return  to 
Spiiheadi  and  follow  your  former  orders. 

Given  on  board,  the  RoyJ  WtlHam^ 
zt  Spitiead,  i6th  July  l8o8. 
To  Richard  Janverin  Efq  ,  '  Geo.  Mcntagm* 

Commander  of  his  majefty's  ihip  Pluto. 
By  command  of  the  admiral, 

W.  A.  Davies,  Ro.  Sec. 

The  Defendant,  in  purfuance  of  and  under  that  order  of 
the  Plaintiff',  received  the  dollars  on  board,  failed  to,  and 
delivered  them  at  Gijonj  and  returned  to  5/f^i&«>^  under  the 
orders  of  the  Plaintiff!  The  Defendant,  fince  he  per- 
formed that  fervice,  and  before  the  commencement  of  thb 
a£lion,  received  from  tfie  Treafury,  for  the  freight  of  die 
faid  dollars,  the  fum'  of  548/.  9/.  net,  by  virtue  of  die 
following  warrant : 
George  22. 
Our  will  and  pleafure  is,  that  out  of  any  money  in 
your  hands  that  may  be  imprefted  to  you  for  this  fer* 
vice,  you  do  iflue  and  pay,  or  caufe  to  be  ifTued  and 
paid,  unto  our  ttufty  and  well  beloved  Richard  Janve^ 
rin  Efq.f  commander  of  our  (hip  Pluto^  or  to  his  alGgaSy 
the  fum  of  562A  lor.,  without  dedu£bion  and  without 
account,  which  we  are  graciouily  pleafed  to  allow  him 
for  freight  of  fpecie  conveyed  by  him  on  board  our  faid 
13  ih^ 
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(hip  from  England  to  Gijon  i  and  this  (hall  be,  as  well  to 
you  for  making  the  faid  payment,  as  to  the  comrmiflSon- 
ers  for  auditing  the  public  accounts,  and  all  others  con- 
cerned in  pa(Gng  your  accounts,  for  allowing  the  fame 
thereupon,  a  fufficient  warrant.  Given  at  our  court  at 
Su  James* Sf  the  aift  day  oi February  i8oi« 

By  his  majefty's  command, 

(Signed)     JF.  Broderich. 
To  the  paymafter-general  of  W.  S.  B&ume. 

our  guards,  garrifons,  and  Jf^.  Elliott. 

land  forces. 
Captain  Janverin,  562/.  10/.,  for  freight  of  (pecie  to 

Gijen. 
When  an  order  is  fo  tranfmitted  by  the  admiralty  to  an 
admiral  commanding  in  chief,  and  in  confequence  of 
that  an  order  is  given  by  him  to  the  captain,  the  latter 
a£ls  under  the  command  of  the  admiral,  and  not  under 
a  feparate  admiralty  order ;  and  the  Pluto  was  difpatched 
upon  the  (aid  fervice  by  the  Plaintiff,  and  during  the 
whole  of  it  was  zQing  under  his  orders.  It  had  been 
the  ufage  in  the  navy,  previous  to  the  year  1801,  when 
any  confideration  was  made  to  the  captains  of  any  of 
his  majefty's  (hips  for  the  freight  of  private  or  public 
money,  for  the  commander  in  chief,  under  whofe  orders 
fuch  captains  failed,  to  receive  from  them  one  third  part 
of  all  money  paid  to  fuch  captains  for  freight  i  which, 
if  there  were  more  than  one  flag  officer,  was  divided  by 
the  commander  in  chief  in  certain  proportions  between 
himfelf  and  the  junior  flag  officers ;  but  if  there  was  no 
other  flag  officer,  the  comnmnder  in  chief  kept  the 
whole.  The  Plaintiff  had  no  fuch  flag  officer  under  him. 
In  I  Sot,  the  allowance,  made  before  that  time  for  the 
payment  of  freight  for  the  carriage  of  public  money  by 
Ihips  of  war,  was  difcontinued ;  and  no  fuch  allowance 
was  paid  from  that  time  till  1807,  when  the  following 
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correfpondence  on  the  fubje£l  paiTed  between  the  fecre* 
tary  of  the  treafury  and  die  fecretary  of  the  admiralty. 
Sir,  Treafury  chamber,  March  5,  1867* 

The  lords  commiffioners  of  his  majefty*8  treafury, 
having  refumed  the  fubjefl;  of  the  allowance  of  freight, 
claimed  by  captains  of  his  majefty's  fliips,  for  the  con- 
veyance of  fpecie  on  account  of  the  public  fervice,  I  am 
commanded  by  their  lordfliips  to  acquaint  you,  for  the 
information  of  the  lords  commiffioners  of  the  admiralty, 
that  upon  a  careful  confideration  of  all  the  circumftances 
connected  with  the  fubje£t,  my  lords  are  of  opinion, 
that  it  might  be  expedient,  in  cafe  the  lords  of  the 
admiralty  ihould  fee  no  objediion  to  the  meafure,  diat 
captains  of  men  of  war  fliould  have  in  future,  (when- 
ever they  fiialL  receive  any  fpecie  on  board  on  account 
of  the  public  fervice),  a  certain  fixed  moderate  allowance, 
as  a  compenfation  for  the  care  and  cuftody  of  the  fame  ; 
in  which  cafe,  my  lords  conceive,  that  one  half  ^  cent. 
wpuld  be  a  fair  and  adequate  compenfation,  and  that  no 
more  than  one  freight  fliould  be  allowed,  even  where 
tlie  money  may  be  tranfhipped  before  the  arrival  at  the 
place  of  its  rfeftination.  If  the  lords  of  the  admiralty 
ihould  fee  no  objefiion  to  the  meafure  here  propofed, 
my  lords  are  alfo  of  opinion  that  it  would  be  of  great 
advantage  and  convenience  to  the  public  fervices,  parti- 
cularly on  foreign  ilations,  that  a  general  regulation  to 
this  eiFe£l  fliould  be  made,  and  communicated  to  all 
admirals  and  captains  of  men  of  war  on  fervice.  I  am 
therefore  commanded  to  defire,  that  you  would  reqneft 
of  tlie  lords  commiffioners  of  the  admiralty,  to  have  the 
goodnefs  to  take  the  fubjedi  into  their  early  confidera- 
tion, and  favour  this  board  with  their  opinion  thereon, 
I  am  further  commanded  to  fay,  that  if  it  fliould  appear 
to  the  lords  of  the  admiralty,  that  the  regulation  here 
propofed  would  be  injurious  to  the  fervice  of  the  navy, 

or 
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or  obje£tionabIe  in  any  other  refpe£l»  it  feems  to  this 
board  that  it  would  be  for  the  good  of  his  majefty's  fer- 
▼ice,  that  the  moft  pofitive  inftruftiohs  (hould,  in  that 
cafe,  be  given  to  all  admirals  and  captains  of  men  of  war^ 
employed  on  foreign  ftations,  to  receive  fpecie  on  board 
th^r  refpedive  ihips,  when  required  fo  to  do  by  any , 
public  officer  in  his  majefty's  fervice,  to  fign  receipts 
for  the  fame,  and  to  deliver  it  at  the  place  of  its  defti* 
nation^  (whenever  the  fame  can  be  done  without  pre- 
judice to  the  particular  fervice  in  which  fuch  admiral 
or  captain  (hall  be  at  the  time  employed,)  without  any 
charge  whatever  for  freight,  or  without  their  being  al- 
lowed to  claim,  detain,  or  receive  any  part  of  flTe  faid 
fpecie^  as  a  compenfation  for  their  care  and  trouble,  or 
under  any  other  pretence  whatever.     Their  lordfhips 
are  the  more  anxious  that  this  point  (hould  now  be 
finally  fettled,  as  well  on  account  of  the  great  fecurity, 
as  well  as  facility,  that  is  given  to  his  majefty's  fervice 
on  foreign  ftations  by  the  ready  conveyance  of  fpecie  on 
board  his  majefty's  (hips,  as  becaufe  it  appears  from  the 
accounts  of  fome  of  his  majefty's  commiiTaries  abroad> 
tranfmitted  to   the   commiftioners  for   auditing  public 
accounts  for  examination,  that  iince  the  regulations  were 
made,  by  which,  in  compliance  with  what  was  the  opi- 
nion of  this  board,  all  commiiTaries  were  forbidden  to 
make  any  allowance  whatever  to  captains  of  men  of 
war  for  the  conveyance  of  fpecie,  fums  are  not  unfre- 
quently  charged  in  fuch  accounts  as  having  been  de- 
tained by  the  feveral  captains  having  charge  of  fuch 
fpecie,  under  the  pretence  of  a  right  founded  upon  ancient 
ufage^  to  a  charge,  in  the  nature  of  a  poundage  on  the 
fum  (hipped,  for  their  care  and  trouble  during  the  time 
that  fuch  fpecie  was  on  board ;  whilft,   on  the  other 
hand,  it  is  aflerted  by  the  commiflioners,  that  the  capr 
tains  have  in  moft  cafes  refufed  to  give  any  receipt  for 
Uie  amount  of  the  fpecie  they  have  taken  on  board} 
G  g  4  bgth 
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both  of  which  pradices  are  wholly  inconfiftent  with  tbe 
regularity  and  corre£lnefs  in  accounts  which  the  hoard 
requires  from  its  commiflaries  abroad)  as  well  as  from 
all  other  perfons  employed  in  the  receipt  and  expendi- 
ture of  the  public  money.  I  am  further  to  requeft  the 
lords  of  the  admiralty  will  pleafe  to  communioate  to  this 
board  whatever  regulations  they  may  think  proper  to 
make  on  this  occafion,  that  Qiy  lords  may  give  inftruc- 
tions  accordingly  to  their  commiflaries  and  other  officers 
having  charge  of  any  public  money  on  foreign  fenrice. 

I  am,  &c. 

Gea.  Harrifmu 
Sir,  Admiralty  oiEce»  loth  March  iBoy. 

My  lords  commiflioners  of  the  admiralty  having  takes 
into  their  confideration  ^e  fuggeftions  contained  in  your 
letter  of  the  6th  inftant,  upon  the  fubje£i  of  a  certain 
allowance  of  one  half  per  cent,  propofed  to  be  made  to 
the  commanding  officers  of  men  of  war>  for  the  care 
and  cuftody  of  fpecie  entrufted  to  them  on  account  of 
the  public  fervice>  command  me  to  acquaint  yoUj  for  the 
information  of  the  lords  commiffioners  of  his  majeftj's 
treafury,  that  their  lordfhips  are  of  opinion  that  no 
naval  officer  can  have  any  right  or  claim  to  demand  any 
pecuniary  compenfation  for  the  freight  of  any  article 
whatever,  which  is  put  on  board  any  of  hb  raajefty's 
fliips  of  war,  for  any  obje£^s  of  public  fenrice ;  and  that 
it  is  the^duty  of  every  naval  officer  to  execute  fuch 
orders  as  are  given  to  him  by  perfons  authorized  (o  to 
do,  without  any  claim  of  freight,  either  for  fpecie,  or 
for  any  other  article  whatever.  That  neverthelefs,  if, 
in  confideration  of  what  his  majefty  has  frequently  bejen 
pleafed  to  allow  as  an  indulgence  on  fimilar  occaiiona, 
his  majefty  (hould  now  be  gracioufly  difpofed  to  dlreA 
that  the  allowance  of  one  half  ^  cent,  ihall  be  paid  to 
the  commanding  officer  who  b  entrufted  with  the  car- 
riage of  fpecie  for  die  public  fervicci  the  officers  of  the 


IN  THX  Fimr-FiiifiT  Year  of  OEORGE  III. 


449 


navy  will  undoubtedly  receive  with  due  gratitude  and 
acknowledgment  any  fuch  mark  of  his  majefty's  grace 
and  favour;  and  their  lordihips  win,  upon  any  fuch 
notification  of  his  majefty's  pleafure,  give  the  neceflary 
direAions  for  carrying  this  regulation  into  effe£l,  agree- 
ably to  the  fuggeftions  contained  in  the  communication 
from  the  lords  commiflioners  of  the  treafury. 

I  am,  &c. 
To  Geo.  Harrifin  Efq.  B.  Tucker. 

Soon  after,  the  following  order  was  iflued  by  the  lords  of 
the  admiralty : 

By  the  commiflioners  for  executing  the  office  of  lord 
high  admiral  of  the  united  kingdom  of  Great  BritmfTxoA 
Ireland^  &c.  The  lords  commiflioners  of  his  majefty's  trea- 
fury having  fignified  to  us  their  opinion,  that  a  gratification 
fliould  be  allowed  to  the  captains  and  commanders  of  his 
majefty's  fliips  and  v^flels,  for  the  freight  of  all  public  mo- 
nies that  (hall  be  conveyed  on  board  his  majefty's  {hips,  at 
the  rate  of  one  halt  per  ceni.^  fuch  allowance  to  be  made 
once  only  for  every  fuch  (urn  of  money,  however  often 
it  may  have  been  tranihipped  before  it  may  have  reached 
its  original  deftination  \  we  do  therefore  hereby  dired, 
that  all  officers  charged  with  the  tranfport  of  public 
moneji  (hall,  upon  its  delivery  to  the  perfons  authorize 
to  receive  it^  obtain  a  certificate  of  having  fo  done  \ 
which  certificate  is  to  be  tranfmitted  to  the  lords  com- 
miflioners of  his  majefty's  treafury,  who,  upon  due  no* 
tice  of  the  arrival  of  the  money  at  the  place  of  its  defti- 
nation, will  then  dire£l  payment  to  be  made,  at  the 
rate  of  los:  for  every  lOo/.  fterling,  for  the  whole  paf- 
fage  of  the  money,  from  its  firft  embarkation  to  its  arri- 
val at  the  place  of  its  deftination ;  and  all  officers  who 
may  be  employed  on  this  fervice,  are  hereby  required 
and  enjoined  not  to  detain  or  withholdj  on  any  pretence 
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whatfoerer^  any  part  of  the  public  money  fo  entnifted  to 
their  charge. 

To  the  refpeflive  captains  and  commanders  of  his 
majeft/s  (hips  and  yeflels. 

Since  making  of  which  order,  the  captains  of  his  ma- 
jelly's  navy  have  conftantly  received  the  allowance  men- 
tioned in  it  for  conveying  public  money,  and,  according 
to  the  ufage,  have  been  required  to  pay,  and  have  paid, 
one  third  thereof  to  the  commander  in  chief  under 
whofe  command  they  were  ;  but  the  Defendant  having 
refufed,  upon  the  application  of  the  PlaintiflF  to  him  for 
one  third  of  the  faid  money  received  by  him  for  the  faid 
freight,  to  pay  the  fame,  the  prefent  aflion  was  brought 
to  recover  it. 


Bejl  Serjt.,  for  the  Defendant,  in  Michaelmstsm 
1 8 10,  accordingly  moved  for  a  new  trial,  uponwhidi 
occafion  Mamfield  C.  J.  obferved,  that  "  it  was  eafy  to 
underftand  how  fuch  an  ufage  had  arifen.  The  admi- 
ral  is  commander  of  every  fliip  in  his  fquadron.  The 
articles  of  war  prohibit  the  captain  of  a  (hip  of  war  from 
taking  on  board  and  carrying  any  merchants'  goods 
whatever,  except  bullion  5  but  that  he  may  carry.  As 
to  bullion,  however,  the  captain  i&  fo  completely  unier 
the  control  of  the  admiral,  that  the  admiral  has  it  in  his 
power  to  fay,  «  if  you  do  not  allow  me  this  proportion 
"  out  of  the  freight,  you  (hall  not  carry  the  trcafure." 
If  the  captain  takes  on  board  merchants'  bullion,  he 
figns  a  bill  of  lading  for  it,  like  the  captain  of  a  mer- 
chant (hip,  by  which  he  incurs  a  dreadful  refponfibilitjj 
and  is  therefore  well  entitled  to  freight  from  the  mer- 
chant. In  carrying  government  money,  at  lead  in  the 
prefent  cafe,  the  captain  is  under  no  obligation  to  the 
admiral ;  he  receives  his  orders  immediately  from  thofe 
yrho  have  a  right  to  command  his  fcrvices,  the  govern- 
ment 
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ment  of  the  coontr^ ;  and  I  fliould  think  that  the  com- 
penfation  he  receives,  would  make  him  refponfible  to 
government  if  the  bullion  (hould  be  loft  by  his  miftake* 
Thefe  are  reafons  why  he  (hould  retain  the  whole 
freight  for  his  own  benefit.  When  a  fleet  is  abroad,  the 
employment  of  every  (hip  is,  of  courfe,  under  the  ad* 
miraPs  diredion  j  no' (hip  can  take  fpecie  on  board 
without  his  orders,  and  if  he  may  fele£t  (hips  to  carry 
fpecie,  or  employ  them  in  that  fervice  at  his  pleafure^ 
it  may  fometimes  happen  to  be  a  temptation  to  an  ad* 
miral  to  employ  his  (hips  in  a  fervice  lefs  beneficial  to 
the  nation  at  large,  «than  that  to  which  they  were  def- 
tlned  by  the  admiralty;  whereas  the  admiral's  only 
guiding  motive  ought  to  be  the  public  fervice.  No* 
thing,  however,  was  faid  at  the  trial  upon  the  propriety 
or  impropriety,  or  illegality  of  fuch  an  ufage.''  He 
alfo  obferved  that  *<  it  made  no  difference  whether  the 
ihip  were  felefted  folely  by  the  admiralty,  or  nominated 
by  the  port  admiral  out  of  two  feledled  by  th^  ad* 
miral  ty," 
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The  Court  granted  a  rule  to  (hew  caufe  why  a  new 
trial  (hould  not  be  had. 


Upon  a  fubfequent  day  in  the  fame  term.  Shepherd 
Serjt.,  for  the  Plaintifi^,  would  have  (hewn  caufe  againft 
the  rule  \  but  the  parties  having  omitted  to  fumi(h  to 
the  CdUrt  copies  of  the  necefiary  documents,  they 
would  not  then  hear  it  argued,  and  fuggefted  that  it 
might  more  conveniently  be  turned  into  a  fpecial  cafe ; 
which  was  accordingly  done  in  the  fame  term,  in  which 
the  evidence  is  above  ftated ;  whereon  the  queftion 
referved  for  the  confideration  of  the  Court,  was,  whether 
the  PUintiiF  was  entitled  to  recover.  •  If  he  was,  the 
verdi&  was  to  ftand:^if  not,  a  nonfuit  was  to  be 
eni;ered«    The  cafe  was  argued  on  dib  day,  when 
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Shepherd  Serjt  for  the  Plaintiff,  admitted,  that  there 
wa8  no  written  law,  by  which  admirals  were  entitled 
to  claim  a  proportion  of  the  freight  paid  to  the  captain 
for  caitying  either  public  or  private  treafure.  The 
claim  relied  wholly  on  the  praftice  of  the  navy.  But 
it  had  been  recognized  in  courts  of  juftice ;  for  in  an 
aflion,  in  which  he  was  himfelf  of  counfel,  brought  in 
1801  by  Sir  Wm.  Parley  then  the  junior  flag  officer  on 
the  American  ftation,  againft  Mr.  Tucker^  the  agent  of 
Lord  St.  Vincenti  to  recover  his  proportion  of  the  one 
third  part  of  the  freight,  which  Lord  St.  Vincent^  then 
commander  in  chief  on  that  ftation,  had  received  from 
a  captain  who  had  carried  fome  bullion,  the  Flatntif 
fucceeded.  Many  admirals  were  called  as  witnefies  on 
that  trial,  who  fpoke  to  their  own  praftice,  and  to  that 
of  old  admirals  then  dead ;  and  they  even  carried  it  back 
fo  far  as  the  time  of  Sir  George  Rooie,  and  the  Plaintiff 
in  that  cafe  recovered,  merely  on  the  ground  of  the 
univerfal  praAice  of  the  navy.  Unlefs  the  Plaintiff 
had  been  entitled  upon  the  general  law  to  recover,  he 
could  not  have  fucceeded  in  that  cafe,  for  Lord&. 
Vincent  had  received  the  whole  amount,  and  the  claim 
was  not  founded  on  any  alleged  agreement  between  tl^ 
parties.  In  the  cafe  of  Donellj  v.  Pepham^  ante  vol.  I 
p.  I.,  it  was  admitted,  that  if  Sir  Home  Popham  was  a 
flag  officer,  he  had  a  right  to  recover  one  third  part  of 
the  fum  which  Captain  Donellj  had  received  for  the 
freight  of  the  treafure  brought  home  in  the  Nardjus. 
iMansfield  C.  J.  obferved  that  in  that  cafe  there  was  no 
difpute  about  the  cuftom.]  The  Plaintifi^  there  did  not 
bring  the  cuftom  into  difpute,  but  it  was  taken  for 
granted,  that  the  flag  officer^  if  there  had  been  one^  had 
a  right  to  fliare  the  freight  If,  then,  there. were  foch  a 
cuftom  formerly,  can  the  ceflTation  of  the  pra£Hce  of 
paying  freight  to  the  captains^  and  the  fubfequent  order 
renewing  it^  make  any  alteration  ?  It  feemsj  that  when 

captains 
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captains  bad  carried  treafure  for  the  public^  an  idea  had 
prerailed  among  them  that  they  had  a  lien  on  the 
money  ;  and  it  had  been  their  praAice  to  detain  a  part 
of  it^  by  way  of  paying  themfelves  the  freight ;  which 
certainly  was  an  illegal  a£l  for  them  to  do,  unlefs  they 
had  received  permiflion  for  it  from  the  goyemment. 
This  pra£lice  is  alluded  to  and  forbidden,  in  Mr.  Har^ 
rifon^s  letter  of  the  5th  May  1807.  ^^^  '^  captains 
univerfaUy  received  the  freight  themfelves,  and  paid' 
over  a  proportion  of  it  to  the  admirals :  no  part  of  it  was 
ever  paid  by  government  to  the  admirals  in  the  firft  in-' 
(bnce*  And  although  the  language  of  the  new  orders 
is,  that  <<  the  allowance  fliall  be  made  to  the  captains 
and  commanders  of  his  majefty's  (hips  and  veflels,**  yet 
the  orders  rather  contemplate  that  the  money  (hall  be 
paid  to  the  perfons  entitled  to  it,  than  defignate  who 
thofe  perfons  are.  For  the  duty  of  obtaining  and  tranf- 
mitting  the  certificate,  and  the  prohibition  of  not  re« 
taining  any  part  of  the  money,  are  exprefsly  laid  on 
**  all  officers  charged  with  the  public  money,  and  who 
may  be  employed  on  this  fervice."  Who  then  are  they  ? 
The  expreffion  muft  be  conftrued  in  the  fame  way  as 
the  prize  proclamations,  which  give  a  (hare  of  the  prize 
money  to  the  flag  officers  "  dire&ing  and  affifting  in  the 
capture  $"  that  is,  it  muft  include  the  admirals  under 
whofe  command  the  fhip  bearing  the  treafure  is  dif- 
patched.  The  PlaintiiF  therefore  was  as  much  employed 
in  this  fervice,  as  the  Defendant,  and  is  as  much  en- 
titled to  his  proportion  of  the  freight.  If  he  be  not  en« 
titled  to  receive  his  proportion  from  the  captain,  the 
cafe  of  Parher  v.  Tucker j  cannot  be  law ;  for  the  right 
of  a  junior  admiral  to  receive  his  proportion  of  the  diird 
part  from  the  fenior  admiral,  muft  reft  on  the  fame 
principle. 
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Bffi  Serjt.|   who  was  to  have  argued  the  cafe  on 
behalf  of  the  Defendant,  was  (lopped,  by  the  Court. 

Mansfield  C.  J.  delivered  the  judgment.  This  was 
a  point  very  fit  to  be  decided.  In  the  firft  place,  it 
is  difficult  to  conceive  how  there  can  be  a  cuftom  to 
divide  money  given  by  way  of  bounty.  For  this  money, 
paid  to  the  captains  as  a  gratuity  for  carrying  bullion, 
is  a  gratuity,  which  they  have  no  right  to  demand ;  it 
is  paying  them  for  that  which  they  are  bound  to  do 
without  any  gratuity.  For  the  commander  of  everf 
king's  (hip  is  bound  to  perform  that*^  and  every  other 
fervice  (he  is  put  upon.  The  gratuity  ufed  to  be  one 
ptr  cenU^  and  is  now  one  half  per  cent.^  but  for  fix  or 
feven  years,  nothing  was  paid  at  all.  The  captains, 
during  that  period,  had  no  right  to  any  thing :  of  courfe, 
during  the  fame  period,  admirals  had  no  right  to  any 
thing.  In  carrying  public  money,  the  fame  thing  would  not 
happen,  as  in  the  cafe  of  carrying  the  bullion  of  private 
perfons ;  there  would  not  be  the  fame  temptation  to  give 
one  captain  a  preference  over  another,  becaufe  the 
government  probably  feledls  the  captain  who  ihall  have 
the  charge  of  the  treafure.  There  was  fome  variance  in 
the  evidence,  as  to  whether  the  cuftom  extended  to 
public  money,  or  to  private  money  only.  There  could 
be  no  cuftom  as  to  the  amount  paid  for  carrying  bul- 
lion for  private  perfons  5  for  the  amount  of  freight  of 
private  treafure  muft  depend  on  the  contra^  made  in 
.  each  cafe  ;  but  fome  of  the  admirals  who  were  examined 
at  the  trial,  ftated  that  it  was  a  pradice  to  difpatch  fliips 
away  from  the  fleet,  and  away  from  the  ftation  upon  which 
they  .were  employed,  to  a  diftinft  place,  for  the  purpofe 
of  carrying  private  bullion.  It  ftruck  me  that  thii 
would  be  a  very  dangerous  praftice  j  for  an  admiral 
ought  to  employ  the  (hips  folely  with  a  view  to  the 
public  fervice  \  but  this  would  be  a  perpetual  temptation 
I  to 
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to  admirals  to  forget  th«ir  duty,  and  inftead  of  'employ- 
ing (hips  in  the  fenrice  moft  ufeful  to  the  public,   to 
fend  them  upon  this  fervice>   in  which  the  admirals 
could  find  their  private  emolument.     It  is  not  at  all 
wonderful,  that  when  fuch  a  pra&ice  had  crept  in,  it 
Ihottld  continue :  for  it  muft  be  rery  much  a  captain's 
intereft  to  obtain  the  favour  of  his  admiral  $  and  there* 
fore  he  would  not  venture  to  conteft  the  right  infifted 
on.    The  legality  of  the  cuftom  has  never  been  dif- 
cufied  in  any  of  the  cafes  which  have  arifen.^    In  the 
cafe  of  Parker  v.  Tucker^   both  parties  infifted   on*  the 
cuftom  \  «both  agreed  that  a  fliare  was  to  be  tajsen  from 
the  captain,  for  the  benefit  of  one  or  more  admirals, 
and  the  only  queftion  was,  wherher  it  was  for  the  be- 
nefit of  one  or  of  both.     In  the  cafe  of  Domlly  v.  Pap^ 
bafHf  both  parties  acquiefced  in  the  cuftom.    Captain 
Donelly  did  not  mean  to  quarrel  with  the  whole  body  of 
admirals,  which  he  muft  have  done,  if  he  had  difputed 
the  legality  of  the  cuftom.    But  it  was  fufficient  for  him 
to  (hew  that  the  commodore  was  not  a  flag  officer,  not 
being  authorized  b^  the  admiralty  to  have  a  captain 
under  him,  and  therefore,  on  that  ground,  not  entitled 
to  a  ftiare  in  the  freight.    It  feems  to  me  quite  impof- 
fible  that  fuch  a  cuftom  ihould  exift  in  law,  or  that 
the  praflice  Ihould  be  known  to  the  lords  of  the  ad* 
miralty.     If  they  had  approved  the  practice,  they  would 
have  noticed  it  when  they  made  the  order  for  the  new 
allowance  of  freight.     What  has  been  faid  refpe£iing 
the  impropriety  of  detaching  fliips  from  their  ftations 
with  bullion,  muft  not  be  underftood  as  applicable  to 
the  prefent  cafe,  becaufe  this  treafure  was  ordered  by 
the  higher  powers  to  be  carried  on  board  the  Piuto,  and 
not  by  the  admiral,  who  iS|  in  this  inftance,  only  the 
xnftrument  to  execute  their  orders. 
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The  reft  of  the  Court  concurring, 

Rule  abfolute  to  enter  a  nonfuit. 
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My  8.  Oliver,  Efq.  v.  Lord  W.  C.  Bbntinck. 

Flea  jttAifymg    HTHE  Plaintiff  declared  that  he  had  beei^  a  good  tub' 

a  UW,  which  ftat.   *    ^^    ^^  ^i^d  been  colonel  of  a  certain  reginent  in 

•d  the  grounds  on  -^  ^ 

which  the  PUintiir  the  fervice  of  the  Eafi  India  Company^  and  had  been  and 

was  difmiflW  the  ^h^^s  retained  and  employed  by,  and  in  the  fenrice  of,  the 
pamy't  fervice,  on  Company,  as  commanding  officer  of  the  Molucca  IftaadSf 
the  ground  that  and  as  fuch  colonel  and  commanding  officer  had  always 
SedTe^"""  condufted  hinifelf  with  great  integrity,  fidelity,  and  ho- 
fendant,  as  Gover>  nour,  and  never  was  guilty,  or  until  the  publifliing  of  the 

nor  in  Council,  to  jjjj^ig  after-mentioned,  fufpeded  to  have  been  «iilty  of 
diiiniis  the  Plain-  ^  .       .  ^  . 

tiff  for  the  leafons  ^"7  mifcondutt  or  violation  of  the  truft  repofed  in  him 

affigned:  the  plea  as  fuch  commanding  officer,  or  otherwife ;  and  that  the 
fuffident  iu^ca-  Defendant,  maliciouity  intending  to  injure  the  Plamtiff  in 
don  for  publiihing  his  good  name,  &c.,  and  to  caufe  it  to  be  fufpe&ed  and 
thccwiiet  of  dif.  i^iieyed,  that  the  PlaintiflF  had  been  and  was  guilty  of  i 
grofs  violation  of  the  truft  repofed  in  him  as  fuch  com* 
manding  officer,  at  Fort  St*  George  in  the  Eafi  ImJUs^  (to 
wit)  at  Wefhninjlery  the  Defendant  then  and  there  being 
governor  of  Madras  and  its  dependencies,  falfely  and  m> 
licioufly  did  publiOi  and  caufe  to  be  publiihed  concern- 
ing the  PlaintiflF,  and  concerning  his  conduft  as  fuch 
commanding  officer,  and  concerning  the  Court  of  Di- 
re£lor8  of  the  Company,  a  certain  falfe,  fcandalous,  msu 
licious,  and  defamatory  libel,  dated  Fort  St*  George^  ift 
July  1807,  concerning  the  PlaintiflT,  viz.  The  HoooiaUe 
the  Court  of  Dire£):ors  having  refolved  to  difmifs  Colonel 
J.  Oliver  of  this  eftabFifliment,  from  the  fervice  of  the 
Honorable  Company,  for  grofs  violation  of  the  tmft  re- 
pofed in  him  as  commanding  officer  of  the  Mobceo 
I/lands f  the  Right  Honorable  the  Govem<Mr  in  Council 
dire&s,  that  the  name  of  Colonel  /•  OUmr  be  erafed 
from  die  army  lift  of  this  prefidency,  from  the  aoth  Jmu 
lafty  bdng  the  date  of  the  receipt  of  the  ordcn  of  the 

Honor- 
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Hottoiable  Coiirt  at  Fort  Su  George,  by  order  of  the  Right  x8i  i. 

Honorable  the  Goremor  in  Council,  (figned)  6.  Strachey, 
ieciet^y  to  goyeniment.  The  Defendant  pleaded  firft, 
not  guilty ;  adly,  that  before  the  publiQiing  and  caufing 
to  be  publiflied  the  fuppofed  libel,  to  wit,  on  the  loth 
day  oi  February  1807,  at  Weftminfter,  the  Court  of  Di- 
reAors  of  the  Bafi  India  Company  did  refolve  to  difmifs 
the  Plaintiff  from  the  feryice  of  the  Company,  for  a  grofs 
Tiolation  of  the  ^ft  repoied  in  him  as  commanding 
officer  of  the  Molucca  IJlands,  and  did'  then  and  there 
Older  the  Governor  in  Council  of  Fort  St.  George,  on  the 
receipt  of  that  order,  to  erafe  the  name  of  the  Plaintiff 
£rom  the  army  lift  of  the  prefidency  \  and  that  after- 
wards, to  wit,  on  the  aoth  day  of  June  1807,  at  Fort  St. 
George  aforefaid,  to  wit,  at  Wejiminjier,  he  the  Defend- 
ant, then  and  there  being  the  Governor  of  Fort  St.  George, 
did  receive  the  faid  order  of  the  Court  of  DireQors  $ 
wherefore  he  the  Defendant  afterwards,  to  wit,  on  the 
ift  day  of  July  in  the  faid  year  1807,  at  Fort  St.  George, 
to  wit,  at  Wejlminfier,  then  and  there  being  fuch  Go- 
▼emor,  in  thie  difcharge  of  his  duty  and  office  as  fuch 
Governor,  did  publifli  and  caufe  to  be  publiflied  the  fup» 
pofed  libel,  as  it  was  lawful,  &c.  He,  thirdly,  pleaded, 
that  before  the  publifliing  the  fuppofed  libel,  the  Court 
of  Diredors  of  the  Eajl  India  Company,  by  a  certain 
pnUic  official  difpatch  duly  made  and  fent  from  the 
Court  of  Dire£lors  to  the  Governor  and  Council  of  Fort 
St.  George,  did  inform  the  Governor  and  Council,  that 
the  Court  of  Diredors  had  refolved  to  difmifs  the  Plain- 
tiff from  the  fervice  of  the  faid  Company  for  a  grofs  vio- 
lation of  the  truft  repofed  in  him  as  commanding  officer 
of  the  faid  Molucca  IJlands,  and  did  by  that  dilpatch  order 
ithe  Governor  and  Council  of  Fort  St.  George  on  the  re- 
ceipt of  that  order  to  erafe  the  name  of  the  Plaintiff  from 
the  army  lift  of  that  prefidency;  and  that  afterwards  the 
Defendant,  then  and  there  being  tfie  Governor  of  Afi# 
Vol  III.  Hh  St, 
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St.  George^  did  receive  the  faid  difpatch  of  the  Couft  of 
Dire£loH.  Wherefore  he»  the  Deiendant,  aftecwaidi^ 
then  and  there  being  fuch  Governcnr^  and  as  fuch  Govett* 
nor,  in  die  difcharge  of  his  duty  and  office  as  fuch 
Governor,  did  puWifti  the  fuppofed  libel,  as  it  ww  law- 
ful for  him  to  do.  The  Plaintiff  joined  iffue  on  the 
iirft  plea  ;  and  to  the  fecond  replied,  d^  injuria  fui  fn^ 
prid  i  and  to  the  third  he  replied,  protefting  that  tba^ 
plea  was  wholly  infufhcient  in  law,  that  he,  the  Flaintifl^ 
befox%  the  publiihing  the  libel,  had  not  been  guilty  of  a 
grofs  or  other  violation  of  the  truft  repofed  in  him,  the  , 
Plaintiff,  as  commanding  officer  of  the  Molucca  iflands. 
The  Defendant  joined  iffue  on  the  fecond  plea,  and 
demurred  to  the  replication  to  the  third  plea  i  and  the 
Plaintiff  joined  in  demurrer. 


^j^Serjt.,  on  behalf  of  the  Defendant,  contended, 
that  as  well  the  declaration,  as  the  replication  to  the 
third  plea,  were  open  to  his  demurrer.  There  is  no 
more  ground  for  maintaining  this  a&ion,  than  if  the 
commander  in  chief  in  this  country  were  to  promulgate 
any  order  of  his  majefty,  difmiffing  an  officer  from  the 
fervice,  there  would  be  for  maintaining  ^n  a&ion  againft 
the  commander  in  chief  and  the  printer  of  the  GaxOU^ 
At  all  events,  if  the  Defendant  does  not  fet  out  hit 
authority  with  fufficient  precifion,  it  is  only  caufe  of 
fpecial  demurrer  to  the  plea« 


P^// Serjt.,  in  fupport  of  the  plea,  admitted*  that  he 
did  not  impugn  the  right  of  the  court  of  dire&ors,  or  of 
the  governor,  to^  difmifs  the  military  officers  of  the 
Company,  hut  that  the  Defendant  ought  not  thus  openly 
to  have  publi&ed  a  reafon  for  the  difmiffal,  which  was 
not  founded  in  fad ;  the  plea  affigns  no  ground  to  war- 
rant this  ;  the  Defendant  avers  that  the  court  of  direc- 
tors enjoined  him  to  difmifs  the  Flaintiffy  and  therefore 

he 
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lie  publilhcd  the  cauiV  of  his  difmiflal :  he'  does^.not  f»y 
chat  the  diredors  enjoined  him  to  pubitfli  the  eaufe.  If 
hvt  majefty  were  to  difmifs  an  officer  without  bringing 
htln  to  a  court  martialj  it  would  not  follow  that  the  rea^ 
ibm  of  it  (bould  be  pubiiihed. 

**  Mansfield  C.  L  How  (hoold  an  officer  in  IndtB 
know  why  he  was  difmifled,  if  the  reafon  affigned  is  not 
to  be  made  known.  If  the  court  of  direftors  were  pew 
remptorily  to  difmifs  him  without  affigning  a  reafon, 
that  would  be  a  greater  hardfhip  on  the  defendant.  If 
he  had  a  time  for  coming  to  an  explanation  with  hii 
employers,  there  might  be  feme  reafon  to  conceal  the 
grounds  of  his  difmiiTal  till  after  that  explanation  had 
taken  place ;  but  juftice  to  the  Plaintiff  requires  that  it 
ihould  thus  be  publifhed.  The  libel  is  in  fafl  a  recital 
of  the  .effeft  of  the  authority  under  which  the  Defend- 
ant ifkSf  and  it  would  be  a  monftrous  thing  if  the  court 
of  directors  were  to  difmifs  an  officer  without  affigning 
a  reafon.  One  ihould  be  yery  forry  to  have  any  thing 
like  a  judgment  in  favour  of  a  Plaintiff  in  fuch  an  a£liou 
as  this,  than  which  a  more  foolifh  or  a  more  mifchievous 
one  cannot  eafily  be  imagined:  it  istmuch  better  for 
the  Company,  for  the  country,  and  for  the  Plaintiff  him- 
felf,  that  the  caufe  of  his  difmiffal  (hould  be  dated,  than, 
that  it  (hould  be  fuppofed  that  the  Ea/i  India  Company 
did  it  fuo  arbitrio* 

Heath  J.  It  is  the  conftant  pra£lice  here,  at  home, 
that  when  a  delinquent  guilty  of  fonie  enormity  has 
been  brought  to  a  court  martial,  the  commander  in  chief 
has  dire£led  the  fentence  to  be  read  at  the  head  of  every 
regiment. 

Lawrence  J.    I  fuppofe  the  Plaintiff's'  ohjeSt  was, 

to  try  before  a  jury,  the  circumiUnfiea  of  this  gentle- 

H  h  a  man's 


Oaivjui 
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1 8 1 1 .  mtn'8  condttd,  by  a  queftion  to  be  raifed  on  this  record ; 

that  could  never  be  permitted  in  this  form.  But  the 
plea  18  certainly  defe&ive ;  for  the  order  is  iflued  to  the 
governor  and  council,  and  it  is  not  fliewn  that  what  the 
Defendant  did»  he  did  as  governor  in  council,  he  only 
pleads  that  he  did  it  as  governor,  and  does  not  (hew 
bow  it  became  his  duty  to  do  this  in  his  individual  ca- 
pacity as  governor.  There  is  a  fuiBcient  libel  ftated  on 
the  declaration  to  fuftain  that:  fuppofe  the  Defendant 
bad  received  no  fuch  difpatch  from  the  Company, 
could  he  have  warranted  fuch  a  publication  in  that 
cafe  ? 

Chambre  J.  The  only  doubt  I  have  on  the  fubje£k 
is,  that  the  plea  does  not  (late  on  what  account  it  be- 
came an  a£fc  in  the  execution  of  the  Defendant's  duty  to 
publiiH  this.  Can  we  fuppofe  that  he  had  a  right  to 
publUh  it  in  hand-bills  and  newfpapers  ?  The  only  au- 
thority he  (hews,  is  for  erafing  the  name  from  the  anny 
Uft,  not  for  the  publication. 

Th  Court  permitted  the  Defendant  to  amend. 


IH  THS  FiFTT-tlXST  TsAB  OF  GBORGZ  HI. 


Miller  v.  Robe  and  Another. jjg^y  ^ 

'DEST Sevjt,  had  obtained  a  rule  to  fet  aGde  the  award      If  arbitraton 

of  three  merchants,  upon  two  grounds  }  firft,  that  *^"^*^  *"  exccffitt 

fttm  to  be  paid  to 
they  had  awarded  that  the  Defendants  fliould  give  to  the  themfelves,  the 

Plaintiff,  who  was  the  captain  of  a  (hip,  a  bond  of  in-  9®"*^  ^^  ^^ 

demnity  againft  a  bill  of  exchange,  which  the  Plaintiff  ^t^.^I^eT' 

had  given  for  the  ranfom  of  his  veflel,  the  Frtendftnp^  of      It  is  competeul 

which  the  Defendants  were  owners,  contrary,  as  was  !°  *rf»t«tor8  to 

r    ,       -  ^  inqiure  whether  a 

contended,  to  the  enactments  of  the  ftatute  45  Geo.  3.  ranfom,  for  which 

€.  72./  i6. ;  fecondly,  that  the  arbitrators  had  awarded  ^  Plaintiff  feeks 
i8oA  to  themfelves  for  making  the  award.  juftifi«d^  La^ 

treme  neceffity 
Shepherd  Serjt.  ihewed  caufe  againft  the  nrft  objec-  whhin  the  ftature 

tion,  upon  the  ground  that  the  Plaintiff,  who  had  not  45<?'3*  «^-7»* 
furrendered  his  veffel,  but  after  a  moft  gallant  aftion  \j^^  ^  ^o^^  ^,£ 
with  two  French  privateers  of  fuperior  force,  had  ran-  admiralty  to  al- 
fomed  her  in  a  cafe  of  extreme  neceflity,  to  be  approved  **"^"*"*  neceffity. 
of  by  the  court  of  admiralty,  which  was  legalized  by 
the  fame  feAion,  and  that  the  veffel  being  libelled  in 
the  court  of  Jamaica^  as  confifcated,  on  account  of  this  , 

ranfom,  he  had  pleaded  the  extreme  neceffity,  and  ob- 
tained an  interlocutory  judgment  determining  that  fa£k 
in  his  favour ;  and  that  the  inftrument  recording  that 
judgment  and  giving  all  cofts  to  the  Plaintiff  was  exhi^ 
bited  before  the  arbitrators,  who  muft  be  prefumed  to 
have  found  the  faft  of  neceffity.  As  to  the  fecond 
objeAion,  that  the  accounts  fubmitted  to  the  arbitrators 
were  very  long,  and  deferved  a  large  fee  \ 

The  Court  difcharged  ihc  rule  as  to  all  except  the  fum  "^ 

of  180/.,  and  as  to  that,  diredled  the  prothonotary  to 
enquire  what  was  a  reafonable  fum  to  pay  the  arbitrators 
for  making  their  awards  and  that  the  fum  (hould  be  re- 
duced accordingly. 

Bejl  was  heard  in  fupport  of  his  rule* 
Hh3 
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i8ir. 


Maj  io« 


The  Court  per- 
mitted a  recovery 
to  be  amended 
b|  inferting  an 
aofvowfoDi  which 
had  paffed  by  the 
general  word 
faereditamentSy 
but  refufed  to  in- 
fcrt  a  curacy, 
becauie  the  right 
of  nominating  a 
perpetual  curate 
was  incident  t^ 
and  parcel  of  the 
re(£lor)% 


HoRNfi,  Demandant  j  Lodge,  Tenant ;  Pris- 
TON,  Vouchee, 

J^AAC  Prefion  Efq.,    formerly  of   Seejion  St  Law 
rence.^  being  feized  of  the  manor  of  Beejlon^  and  of 
divers   farms  in    Beefton^    AJIimenhaughi  and  adjoining 
pariflie's,  and  alfo  of  the  advowfon  of  Beefkn^  and  cu- 
racy of  AJbmenhaughy  In  the  county  of  Norfolk^  by  his 
will,  after  reciting  that  he  was  feized  of  certain  con- 
tingent remainders  in  fee,  and  reverfiohary  eftates  in  the 
feveral  manors,  meiTuapgcs,  lands,  tenements,  and  here- 
ditaments by  him  already,  (as  he  thought,)  fettled  on  his 
fon  Jacobs  and  the  heirs  male  of  his  body,   either  by 
the  marriage  fettlement  qf  his  mother,  or  any  Toluntary 
or  other  fettlements,  to  prevent  as  far  he  could,  any 
difpute  concerning  the  fame,  devifed  <*  all  and  every  his 
.<«  manors,  meffuages,  lands,   tenements,  and  heredita. 
"  ments  in  the  faid  towns,  or  elfewhere  in  the  kingdom 
**  of  England^  to  his  fon   Jacob  Prejhtty  and  the  heirs 
«'  male  of  his  body,  and  for  want  of  fuch  iffue  male, 
*'  to  the  heirs  male  of  his  (the  teftator's)  body."  ^Ifaac 
Preflon  died  in   1^68.     Ifaac  Prefton  and   Jacob  Prepn 
refpe£kively  prefented  to  the  living  of  Beefton^  and  alfo 
nominated  to  the  curacy  of  AJhmcnhaugh.     In  1772, 
Jacob  Prefion^  in  order  to  make  a  tenant  to  the  precipe, 
conveyed,  {inter  alia),  fo  much  of  his  manor  of  Bef/lcn 
as  was. freehold  or  charterhold,   and    "  all  others  his 
«  manors,  mefluages,    lands,  tenements,  and  heredita- 
«  ments  in  Beejlm  St.  Lawrence,  AJhmenbaugb,  Neatis^ 
**  heady  &c.  &c.,  to  Lodge,**   and  declared  the  ufes  to 
himfelf  in   fee.      The    recovery   was    duly    fuffered. 
Jacob  Prefton  by  his  will  devifed  ««  all  his  manors,  mef- 
"  fuagesy  lands,  tenements,  and  hereditament^  to  bisjiprs 
**  for  lifoi  and  their  ijfue  male** 

Sb^htri 
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Siipherd  Serjt,  now  moved  on  behalf  of  the  devifees  iSd- 


HORNEy 


of  Jacob  Preftofiy  to  amend  the  recovery,  by  inferting  the 

words,  '«  Adfywfon  of  Bee/Ion  St,  Lawrence,  and  curacy  of      Demandaut. 

"  Ajbmenhaughi^  X)n  the  ground  that  the  fame  pafled  to 

the  tenant  of  the  precipe  under  the  word  hereditaments  in 

the  deed  of  1772  to  lead  the  ufes,  upon  an  a£&davit 

that  it  was  believed  they  were  intended  to  pafs.     A 

letter  from  Jacob  Frejlon,  dated  November  17711  to  his 

then  folicitor,  was  alfo  verified  by  affidavit,  from  which 

it  appear^  that  he  had  given  inftruftions  fpt  fuflFerinj^ 

a  recovery  and  for  Veiling  in  himfelf  in  fee,  not  only 

the  eitates  mentioned  in   his  mother's  marriage  fettle- 

mem,  but  alfo  all  the  reft  of  the  Beejlon  eftate.     Mil- 

bank  v.  Jolliffe,  2  Bof.  iff  PulL  580.  /*. .  was  cited,  where 

the  right  of  patronage  to  the  curacy  was  exprcfsly  ia- 

ferted  as  well  as  to  the  reflory. 

Mansfield  C.  J.  Tou  may  infert  the  advowfon  of 
Beefiony  but  as  to  the  right  of  nominating  a  perpetual 
curate  to  AJbmenhaughy  how  can  that  be  the  fubjeft  of 
a  recovery  ?  Tou  cannot  infert  that ;  it  is  a  thing  un- 
known to  the  law  ;  it  is,  where  a  layman  is  redlpr,  ^s 
the  Dftke  of  Portland^  for  inftance,  is  re£lor  in  Mary^ 
bone,  and  appoints  (as  he  is  bound  to  do)  a  curate. 

Heath  J.  The  right  to  nominate  a  perpetual  curate^ 
is  parcel  of  th^  rectory. 

Sbephird  S^x]u  We  will  give  no  trouble  on  that 
point>  but  iniert  the  advowfou  only. 

Rule  abfolttle* 


Hh  4 
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jdaj  XX.  Dick  t;.  Norrish. 

The  PlaintifT     TN  this  zGtion  a  rule  had  been  obtained  by  Lens  Serjt. 
falfifying  the  Dfr.  f^^  changing  the  venue  from  London  to  Ham^hirey 

to  change  the         upon  the  ufual  affidavits  that  the  caufe  of  a£lion  aiofe 

Tenuey  the  venue    wholly  in  Hampfiire^  and  not  elfewhere. 
vas  retainedy 
though  the  Plain- 
tiff could  not  Bejl  Serjt.  now  ihewed  caufe  upon  affidavits,  ftatiog 

undertake  to  give    that  the  aAion  was  brought  for  malicioufly  fuing  out 

in  Lomdofh  where  ^  cpmmiflion  of  bankrupt,   which  neceffiirily  iffiied  in 

he  had  laid  it,        MiddUfex^  and  fo  falfifying  the  Defendant's  affidavit  on 

•ither  venue  heing  ^^  y^  ^^  rule  was  made  j  but  the  Plaintiff,  although 
inconvenient  to  '  »  o 

one  or  other  of      his  witnefles  all  refided  in  town,  and  many  of  them 
the  parties.  ^gy^  clerks  in  public  offices,  who  could  not  be  carried 

down  to  Wincheftcr  to  give  evidence  without  great  ex- 
pence  to  the  Plaintiff  and  inconvenience  to  the  public, 
was  neverthelefs  unable  to  give  the  ufual  undertaking  to 
give  material  evidence  in  London^  though  he  could  ha?e 
done  it  in  Middle/ex.  It  was  further  fworn  on  behalf 
of  the  Defendant,  that  all  his  witnefles  refided  in  Hamp- 
Jbirty  and  that  it  would  be  expenfive  and  inconvenient  to 
him  and  them  to  try  the  a£iion  in  London. 

Lens  Serjt.  endeavoured  to  fupport  his  motion,  nei- 
ther party  being  able  to  comply  with  the  ufual  rcquifi- 
tions  of  the  Court  in  the  cafe  of  venue,  and,  under  cir- 
cumftances  of  mutual  inconvenience,  the  rule  which 
had  been  obtained  muft  prevail.  In  the  cafe  of  Hdms 
V.  Wainwrlghty  3  Eajly  329.,  the  Court  of  King's  Bench 
in  a  fimilar  a£li6n  made  the  rule  abfolute. 

Mansfield  C.  J.  The  Plaintiff  cannot  legally  and 
truly  fwear,  according  to  legal  apprehenfion,  that  the 
whole  caufe  of  a£lion  arofe  in  Southampton^  becaufe  a 

material 
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material  part  arofe  in  MiddUfim  and  it  is  a  qneftion  181 1. 

whether  we  can  change  the  Tenue,  when  there  is  a 
materia]  inconvenience  on  both  fides }  on  the  one  fide 
there  would  be  a  material  inconvenience  in  changing 
the  venue»  by  carrying  down  witnefles  from  town,  and 
there  would  be  inconvenience  on  the  other  fide  by 
bringing  witnefles  hither :  we  therefore  cannot  change 
the  venue.  I  do  not  know  whether  we  can  now  make 
any  rule  on  the  fubjedl,  but  it  would  be  a  very  good 
nile^  if,  with  refpe£l  to  all  other  counties  in  the  king- 
dom, London  and  Middlefepc  were  to  be  confidered  as  the 
fame- 
Rule  difcharged. 


Barb£r  v.  Barber  and  Another.  m^j  h. 

TENS  Serjt.  had  obtained  a  rule  njfi  to  fet  afide  die      Tfce  role  of 

judgment  which    had  been  entered   up    on   the  ^^''"^»  •*'j**^^ 
•^      °  *^  mas  44G-3.> 

Defendant's  warrant  of  attorney,  and  the  feveral  writs  does  not  require 

of  execution,  and  to  reftore  the  goods  and  money  that  ^^  coi^derttiai 
had  been  levied,  upon  the  ground  that  there  was  no  y^  indo^d^ 
defeazance  written  on  the  back  of  the  warrant  of  attor-  the  wumuit  of 
ney,  as  required  by  the  rule  of  Court  of  Micbaefnuu  term  *"i™]P!j^3|,,^at  of 
42  G.  3«  attorney  be  given 

to  confefs  judg- 
ment ablblotelv 
Shepherd  and  Be/I  Serjts.  now  fliewed  caufe,  contend-  for  ,  certain  fum, 

ing  that  no  defeazance  was  required  under  the  circum-  although  it  be 

fiances  of  the  prefent  cafe,  which  were  as  follow.    The  J!JIe»thc wrties 

Defendants,  who  were  traders,  in  December  1809,  com-  that  it  is  given 

pounded  with  their  creditors  for  15/.  6d.  in  the  pound,  ^^^jj°j"^"^ 

againll  his  furety- 
Ihip  for  a  finaller  fum,  that  it  not  fuch  a  defeazance  as  needs  to  be  indorfed  on  the 
-warrant  of  attorney.  And  the  Plaintiff  needs  not  to  defer  execution  till  the  con* 
Hng^ency  unpens. 

out 
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out  of  which  the  Plaintiff  agreed  to.  guarantee  to  the 
creditors  the  third  inftalinent,  confifting  of  4s.  in  die 
pound,  and  amounting  to  5152/.  6/.  21/.,  for  which 
amount  he  accepted  bills  drawn  hj  the  Defendants  ia 
favour  of  or  for  the  benefit  of  the  refpe£live  creditors, 
which  would  fall  due  on  the  aad  of  jifril  1811. 
Thereupon  the  Defendants  gave  him»  on  the  7th  of 
February  1810,  a  warrant  to  confefs  judgment  in  debt 
for  frtoney  borrowed  for  io,ooo/.s  upon  which  warrant 
there  was  no  defeasance  indorfed*  The  Defendants  had 
alfo,  about  a  fortnight  before  the  date  of  the  war^pnt  of 
attorney,  afligned  to  the  Plaintiff  a  debt  of  2000/.  due 
to  them  from  Clarance,  and  given  him  a  bill  of  exchange 
for  5000/.,  drawn  by  the  Plaintiff  and  accepted  by  the 
Defendants,  dated  27th  December  1809,  and  papUe 
one  month  after  date.  It  was  fworn  by  the  Defendaats, 
and  had  been  admitted  by  the  Plaintiff  at  a  meeting  of 
the  creditors  of  the  Defendants,  that  the  ai&gnment  of 
the  debt,  bill  of  exchange,  and  warrant  of  attornejr, 
were  all  intended  merely  for  the  piirpofe  of  indem* 
nifying  the  Plaintiff  againft  his  acceptances  of  the 
5152/.  6/.  2d,,  and  that  there  had  been  no  money  bor* 
rowed,  or  other  confideration ;  the  Plaintiff  contended 
that  they  were  alfo  given  for  the  purpofe  of  enabling 
him  to  provide  for  the  difcharge  of  thofe  bills.  But  no 
ether  fecurity,  agreement,  deed,  or  declaration,  wis 
prepared  or  figned  by  either  party*  It  appeared  that  the 
bill  of  excTiange  for  5000/.,  the  amount  of  which  re- 
quired a  20/.  ftamp,  was  made  on  a  ioj.  ftamp  only, 
and  therefore  was  void.  The  Plaintiff  figned  judgment 
on  the  5th  of  jipril  18 10  for  10,000/.  debt,  and  40/. 
cofts.  The  Defendants  having  again  become  embar- 
raffed,  the  Plaintiff,  without  any  previous  demand  of 
money,  or  other  communication  with  them  upon  the 
fubjeO:,  on  the  ^ixh'january  181 1,  iffued  writs  of  feri 
"  facias i  ihtded  to  the  Iheriffs  of  London  and  Surrey,  in- 

dorfed 


IK  THE  FlFFr-FlB0T  TSAR  OY  GEORGE  IQ.  ^J 

cRnrfed  to  levy  5152/.  6s»  tJ.,  befides  poondage,  under  181  j. 

"vrfiich  executions  the  Defendaifts  goods  were  feifed^ 
and  upon  the  Defendants  having  been  declared  bank- 
rupts, were  fold.  After  execution  levied^  the  Plaintiff 
paid  his  acceptances  when  they  became  due.  Shepherd 
contended,  firft,  that  the  giving  the  bill  of  exchange, 
which  was  a  collateral  fecurity,  not  the  confideration 
of  the  judgment,  upon  a  wrong  ftamp,  could  not  zffeSt 
the  judgment.  If  a  Plaintiff  were  to  levy  execution 
under  a  judgment  given  without  any  confideration  at 
all,  or  if  this  Plaintiff  had  levied  to  a  greater  extent 
than  his  own  liability  on  his  acceptances,  the  Court 
would  reftrain  him,  not  indeed  with  reference  to  the 
role  of  Court  relied  on,  which  does  not  apply  to  fuch  a 
cafe,  but  becaufe  it  would  be  an  abufe  of  the  authority 
of  the  Court }  but  the  inadequacy  of  the  confideration, 
or  the  total  want  of  confideration,  would  not  make  a 
judgment  void  at  law.  This  rule  of  Court  applies  only 
to  cafes  where  the  judgment  is  not  to  be  entered  up 
abfolutely,  but  only  in  certain  contingencies;  but  in 
this  cafe  there  was  no  agreement  made  reftraining  the 
ufe  to  be  made  of  this  judgment ;  it  was  given  for  the 
very  purpofe  that  the  Plaintiff  might,  by  fale  of  the 
Defendants'  goods,  and  out  of  the  proceeds,  raife  money 
to  difcharge  his  own  liability. 

Le/js  and  Vaughan  Serjts.  contrh.  This  warrant  of 
attorney  is,  from  the  nature  of  the  tranfadion,  fubjeA 
to  a  defeazance,  namely,  that  if  the  Defendants  ihould 
take  up  the  bills  accepted  by  the  Plaintiff,  he  ihould  not 
enter  up  judgment.  It  was  never  intended  that  the 
money  ihould  be  levied  in  all  events.  The  debt,  too, 
when  it  ihould  be  incurred,  only  by  a  little  exceeded 
5000/.;  the  judgment  was  for  10,000/.  s  the  difparity 
ihews  it  was  intended  to  be  defeazable  on  payment  of 
the  bills,  and  therefore  the  Plaintiff  was  bound  to  wait 

until 
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until  he  faw  whether  the  Defendants  would  pay  die 
bills  or  noty  before  he  could  enforce  lus  judgment,  aod 
there  was  a  tacit  defeazance  on  payment  of  the 
515a/.  61.  2d. 

Mansfield  C.  J.  Could  it  be  faid  that  the  Plaintiff 
was  not  at  liberty,  on  this  warrant  of  attorney,  to  enter 
up  judgment  the  next  hour  after  it  was  given  ?  The 
PbuntiflF's  paying  the^bills,  in  cafe  the  Defendants  fhoiild 
not  proTide  for  them,  was  the  confideration  of  the  war* 
rant  of  attorney,  but.  it  does  not  follow  that  the  con* 
verfe  (hould  be  a  defeazance  of  it.  It  may  not  be  Im- 
proper fo  to  enlarge  the  terms  of  this  rule  of  Court,  as 
that  in  future  the  confideration,  as  well  as  the  terms  of 
defeazance  of  every  warrant  of  attorney,  (hould  be  ex- 
prefled  on  the  back  thereof,  but  the  rule  is  not  now  fa 
The  circumftance  which  has  happened  (hews  the  neceffity 
of  the  Plainti^'s  taking  fuch  a  fecurity  ;  for  he  gave  the 
acceptances  to  fave  his  brothers  from  bankruptcy  i  he 
was  cfonfciotts  that  he  was  abfolutely  liable  to  the  py- 
ment  of  the  5 15  aA  on  the  bills ;  the  creditors  might  fue 
out  a  commifGon,  and  therefore  it  was  neceflary  he 
(hould  be  prepared  with  his  judgment,  that  if  he  (hould 
hear  any  rumour  of  fuch  an  intention,  he  might  fue 
out  execution  inftantly.  It  is  impoflible  to  fay  this  was 
a  defeazance.  There  is  no  fraud  on  the  creditors,  no- 
thing difhoneft,  nothing  wicked,  nothing  imprudent.  If 
the  Plaintiff  had  levied  more  than  the  amount  of  the 
bills  he  had  paid,  the  Court  would  fet  afide  the  execution 
as  to  the  furplus  j  but  there  is  no  reafon  here  why  wc 
(hould  deprive  the  Plaintiff  of  tiie  advantage  he  has  got 
at  law. 

Rule  difcharged. 


IN  THE  Fimr-FiBST  Teab  of  GBORGE  IIL  44f  ^ 

rtii. 

AKOKTMOltS.  Jfo^  II, 

TN  four  caufes  the  affidavits  were  each  of  them  entitled      An  affidavit 

in  all  the  four,  but  there  was  only  one  ftamp  on  f^I^^J^ 

each  affidavit.  uled  in  more  dm 

one  ciulb* 

Befi  Seijt.  obje£led  that  they  could  not  be  ready 
becaufe  no  indi£lment  for  perjury  could  be  fuftained 
on  them  for  want 'of  fufficient  ftamps  to  enable  them 
to  be  given  in  evidence. 

Tie.  Court  held  the  obje£iion  fatal,  but  permitted 
Clayton  Serjt.,  who  was  oppofed  to  him,  to  amend  by 
ftriking  out  three  of  the  names,  and  forthwith  refwearing 
the  affidavits  in  the  fourth  caufe^  which  made  them  good 
affidavits  in  that  c^ufe. 


Birch  and  Others  v.  Stephenson  and  Others.         Hqp  n, 

r^OVENANT.     The  declaration    ftated   that    Lord      Refervatlon  of 

CoUrane^  being  feized  in  fee,  by  indenture  of  loth  5/'/«-ai:redur^ 

.  '  ^      ing  the  laft  fto  . 

July  1728,  demifed  to  Ralph  Harivood^  his  executors,  years  of  a  term 

adminiftrators,   and    affigns,  amongft    other   premifes,  ^  ^^'^T  *««  of 

all  thofe  three  pieces  or  parcels  of  meadow  ground  com-  J^y-g^  which 

the  tenant  ihould 
pkyaghy  dtgy  ear*  break  up*  or  convert  into  tillage  during  the  faid  laft  30  years  of  the 
term,  and  fo  after  that  rate  for  any  greater  or  left  quantity  than  an  acre»  or  left  term 
than  a  year.  The  rent  is  due  in  the  laft  10  years  if  the  land  is  then  ploughed,  whether 
it  was  firft  ploughed  within  the  laft  20  years  or  before,  and  tlie  rent  continues  paff&ble 
during  the  20  years,  though  the  land  be  again  laid  down  to  permanent  graft. 

Land  fi>wn  to  clovers  with  com  is  not  thereby  reftored  to  a  ftate  of  permanent 
pafture,  but  is  ftill  in  tillage. 

If  a  leafe  delcribe  demifed  land  as  meadow  land,  no  other  evidence  is  neceflary  to 
prove  that  it  was  meadow  land  at  the  commencement  of  the  term. 

0 
monly 


V* 
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monly  called  or  known  by  the  name  of  Ha^uie*s  parhf$ 
formerly  woodland)  with  the  appurtenances^  lying  in  the 
parifh  of  TotUnbam,  (except  as  therein  is  excepted^,  to 

STKPHSNaoK.  hold  the  fame  (except  as  thereinbefore  excepted)  unto 
Hamvoodi  his  executors,  adminiftrators,  and  affigns, 
from  the  feaft  of  the  Annunciation  then  laft  paft,  for 
the  term  of  98  years,  under  the  yearly  tent  of  304/, 
on  the  four  feafts  of  5/.  John  the  Baptifi^  Micbadmai, 
Chriftmas,  and  the  Annunciation^  and  yielding  and  pay- 
ing therefore  during  the  lafl:  20  years  of  the  tenn,  unto 
Lord  Colerane^  his  heirs  and  affigns,  at  the  place  and  oa 
the  four  feaft-days  above  limited  for  payment  of  the 
yearly  rent  of  304/.,  the  further  yearly  rent  or  fum  of 
5/.  for  every  acre  of  meadow  or  pafture  ground  thereby 
leafed,  which  Harwoody  his  executors,  adminiftrator&i  or 
afligns,  or  any  of  them,  fliould  plough,  dig,  break  up,  eat, 
or  convert  into  tillage,  or  permit  or  fuffer  to  be  ploughed, 
digged,  broken  up,  eared,  or  converted  into  tillage,  during 
the  faid  laft  ao  years  of  the  term,  and  fo  after  the  fame 
rate  for  any  greater  or  lefler  quantity  than  an  acre,  or  for 
any  lefs  time  than  a  year.  And  Harwood  for  himfelf,  hii 
executors,  adminiftrators,  and  afligns,  and  for  every  of 
them,  covenanted  with  Lord  Colerane,  hisheirs  and  afligns, 
to  pay  tjhe  rent  of  304/.  yearly  and  every  year  during  dte 
term,  of  98  years,  and  alfo  the  rent  or  fum  of  5/.  for  everj 
acre  of  the  meadow  or  pafture  ground  thereby  leafed, 
which  ihould  be  fo  ploughed,  digged,  broken  up,  eared,  or 
converted  to  tillage  at  any  time  during  the  laft  20  yean  <tf 
the  term,  on  the  feveral  days  and  times,  and  in  fudi 
manner  and  form  as  was  therein  limited  and  appcnnted 
for  paynient  thereof,  according  to  the  true  intent  and 

V  meaning  of  the  feveral  reddendums  or  refervations  afore- 

iaid  ;  the  Plaintiff  then  averred  the  leflees  entry,  and  i^ 
duced  title  to  the  reverfion  to  the  Plaintiffs,  and  averred 
that  on  the  30th  of  November  1807,  at  Tattembam  afpxe- 
iaid|  the  eftate  of  Harviood  ia  the  premifesj  by  afl^^nmest 
x6  thereof 
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thereof  made,  legally  came  to  and  yefted  in  the  Defen- 
dants, who  entered  and  were  poflefled,  and  averring  per- 
formance by  the  Plaintiffs  from  the  time  they  became  fo 
feifed  of  the  reverfion,  yet,  protefting  that  the  Defend- 
ants had  not,  fince  they  became  fo  poflefled  of  the  pre- 
mifes,  obferved  any  thing  in  the  leafe  contained  on  the 
part  of  the  leflee,  the  Plaintiffs  alleged  for  breach,  that 
after  the  fealing  of  the  leafe,  and  during  the  term,  and 
whilft  the  Plaintiffs  were  fo  feized  of  the  reverfion,  and 
the  Defendants  were  fo  poflefled  of  the  premifes,  and 
within  the  lafl  20  years  of  the  term,  and  before  Chrifi^ 
mas-^j  1807,  old  ftyle,  to  wit,  on  the  a4th  day  of  D/- 
€€mber  in  that  year,  the  Defendants  did  plough,  and  per- 
mitted and  fuffered  to   be  ploughed,   divers,  to   wit, 
65    acres    of   the   faid  pieces  of  the   ipeadow-ground 
called  Hawys  parksi  which  ground  at  the  time  of  the 
making  of  the  leafe  was  meadow  *aiid  paflure  ground 
of  the  demifed  premifes,  whereby,  and  according  to  the 
tenor  and  effeA  of  the  leafe,  and  tlie  covenant  of  Har^^ 
nvood  (6  by  him  made  for  himfdf  and  his  a^f&gns  with 
the  leffbr  and  his  afBgns,  the  Defendants  afterwards,  to 
^Tvit,  on  the  feaft-day  of  the  nativity  of  St.  John  the  Bap^ 
ttfi  1809,  old  ftyle,  became  liable  to  pay  to  the  Plaintiffs' 
487A  lo/.,  heing  at  and  after  the  rate  of  5/.  a-year  for 
one  year  and  an  half  of  the  term,  ending  on  the  fame 
feaft-day  in  that  year,  for  each  of  the  faid  65  acres  of 
the  faid  m^ow  and  pafture  ground  of  the  demifed 
premifes,  fo  by  the  Defendants  ploughed,  and  had  ne- 
glected to  pay  the  fame.    The  Defendants  pleaded  in 
bar  of  the  adiion,  that  before  and  at  the  time  of  the 
commencement  of  the  laft  20  years  of  the  term,  the  6^ 
^acres  of  ground  fo  ploughed,  and  permitted  and  fuffered 
to  be  ploughed,  as  in  the  declaration  was  alleged,  were 
ploughed,   dug,  broken  up,  and  in  tillage,  and  conti- 
^"^mially  from  thenceforth  until  the  time  when  the.  fame 
^ere  ploughed  by  the  Defeudsmts,  as  in  ^^e  fame  decla- 
^ . . '  ration 
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18 1 1*  lation  mentioned,  continued  to  be  and  were  in  tillage^ 

and  were  not,  nor  wa^s  any  part  thereof,  during  any  part 
of  the  fame  laft  20  years  of  the  term,  until  or  at  the 
time  of  their  fo  ploughing  the  fame  as  aforefaid,  meadov 
or  pafture  ground  of  the  demifed  premifes.  And  for 
further  plea,  as  to  243/.  15/.,  part  of  487/.  loj.,  being 
at  and  after  the  rate  of  5/.  a-year  for  the  laft  three  quar« 
ters  of  a-year,  part  of  the  faid  one  year  and  a  half  of  the 
faid  term  ended  on  St.  JohrCs-'day  1809,  old  ftyle,  for 
the  65  acres  of  meadow  and  pafture  fo  alleged  to  be 
ploughed  by  the  Defendants,  they  pleaded,  that  they 
did  not,  within  or  during  the  fame  three  quarters  of  a 
year,  plough,  or  permit  or  fufier  to  be  ploughed,  the 
fame  65  acres  of  meadow  and  pafture,  or  any  pan 
thereof,  nor  had  or  cpntinued  the  fame,  or  any  pan 
thereof,  in  tillage,  in  or  during  all  or  any  part  of  that 
time.  And  thirdly,  they  further  pleaded,  as  to  the  fame 
part  of  the  fame  fum,  for  the  fame  time,  and  acres,  that 
they  the  Defendants,  before  Mtchaelmas-daj  i8o8>  old 
ftyle,  to  wit,  on  the  24th  day  of  December  1807,  and  on 
divers  otlier  days  and  times  between  that  day  and  the 
laft-mentioned  feaft-day,  fowed  the  fame  65  acres  d 
meadow  and  pafture  ground  fo  ploughed  by  them  as 
aforefaid  with  chver,  and  had  continued  the  fame  in  and 
fo  fowed  with  clover  from  thence  hitherto,  and  that 
they  had  not  at  any  time  fince  the  feaft-day  had  or  con- 
tinued the  fame,  or  any  part  thereof,  in  tillage.  The 
^  Plaintiffs  demurred  to  the  firft  plea,  joined  iflue  upon 
the  fecond,  and  replied  to  the  third  plea,  that  the  De- 
fendants, fince  Micbaelnuu  1808,  old  ftyle,  until  the 
feaft  of  St.  John  the  Baptijl  1809,  old  ftyle,  had  and  con- 
tinued the  premifes  in  tillage.  The  Defendants  joined 
in  demurrer,  and  the  laft  iiTue. 

Beft  Serjt.  in  Eajler  term  1 8 1 1   was  heard  in  fuppoit 
of  the  demurrer.    The  conftru£tioii  contended  for  by 

7  the 


IN  THE  FlPTV-MEST  Yeab  OP  GEORGE  lit. 

the  Defendant  is,  that  if  the  whole  of  the  meadow 
land  had  been  ploughed  up  20  years  and  one  day  before 
the  end  of  the  term,  the  Defendants  might  continue  it 
in  tillage  during  the  refidue  of  the  term,  without  any 
increafe  of  rent,  which  is  totally  oppofite  to  the  leilbr's 
intention. 

Sellom  Serjt.,  eontri^  contended,  that  if  the  whole  of 
the  land  Had  been  ploughed  up  more  than  20  years  be- 
fore the  expiration  of  the  term,  the  over-rent  was  not 
intended  to  attach,  although  it  fliould  be  continued  in 
tillage.  This  was  a  peculiar  cafe.  The  term  was  fo 
long,  that  the  tenants  had  a  fufficient  intereft  to  induce 
him  to  make  the  mod  pro6table  and  valuable  application 
of  the  land  for  the  firft  78  years;  the  leflbr,  therefore, 
knew  that  he  could  rely  on  the  tenant's  judgment  and 
fenfe  of  his  own  intereft,  to  difcover  what  that  moft 
valuable  application  of  the  foil  would  be,  whether  to 
tillage  or  pafturage,  and  he  knew  that  whichfoever  was 
the  moft  profitable  to  the  tenant  for  the  iirft  78,  would 
be  the  moft  valuable  to  the  reverfioner  to  be  continued 
for  the  laft  20  years :  all  he  meant,  tlierefore,  to  provide 
for,  was,  that  no  change  detrimental  to  the  leflbr  fliould 
be  introduced  during  the  laft  20  years,  but  that  the  ftate 
of  the  property  which  (kill  and  experience  of  the  land 
had  previoufly  proved  to  the  tenant  to  be  moft  beneficial^ 
and  which  would  therefore  be  fpontaneoufly  adopted 
during  the  greater  part  of  the  term,  (hould  be  continued 
during  the  latter  end  of  the  term  for  the  ieflbr*s  benefit* 
There  would  be  great  hardfliip  attendant  on  a  different 
conftruftion :  for  an  aflignee,  taking  the  term  after  70 
years,  has  no  means  of  knowing  which  acres  were  in 
pafture  at  the  commencement  of  the  term,  and  may 
fubjeft  himfelf  to  over-rents  to  an  enormous  extent. 
This,  too,  is  in  the  nature  of  a  penalty,  againft  which 
the   tenaqt  may  be  relieved.      [Mansfield  C.  J.     You 

Vol.  III.  I  i  muft 
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i8ii. 


Birch 

STEPH£N90X. 


muft  enforce  that  argument  in  a  court  of  e^juity^  it  can* 
not  be  liftened  to  in  a  court  of  law ;  but  a  very  great 
authority  in  a  court  of  equity  has  faid,  that  a  refervatioo 
of  looLper  acre  for  ploughing  pafture  land,  is  not  a 
penalty.]  If  the  aiTignee  is  not  the  firft  perfon  who 
ploughed  up  this  land,  he  did  not  convert  it  to  tillage} 
and  is  not  tlierefore  within  the  breach,  nor  fubjed  to 
the  increafcd  rent,  for  thofe  words  can  apply  only  to 
the  firft  a£l  of  breaking  up.  The  Defendant  is  in  by  an 
under-lcafe,  and  had  no  notice  of  the  covenant. 


Mansfield  C.  J.  Really,  Brother,  on  the  words  of 
this  covenant  there  is  no  doubt ;  we  cannot  tell  exadlf 
what  was  the  reafon  of  inferting  this  rfdJendum,  but  we 
may  fuppofe  the  lefibr  thought  it  would  be  clearly  more 
advantageous  to  the  lefTee  to  let  the  pafture  lie  till,  to- 
wards the  end  of  the  leafe  i  but  that  he  might  be 
tempted  in  the  latter  end  of  the  teiln,  by  the  immenfe 
profits  attending  new  broken  land,  to  purfue  a  courfe 
for  his  own  profit  which  would  be  injurious  to  the 
inheritance :  but  we  cannot  fpeculate  upon  the  reafons 
which  induced  the  parties  to  enter  into  this  contraQ  f 
we  muft  be  bound  by  the  words,  which  are,  *•  the  mea* 
dow  or  pafture  ground .  hereby  leafed."  It  is  argued 
that  the  meaning  is  the  fame  as  if  the  parties  had  laid, 
^  which  fhall  be  meadow  or  pafture  at  the  commence- 
ment of  the  laft  20  years  ;V  if  they  had  meant  that,  it 
would  have  been  very  eafy  to  have  f^id,  any  land  which 
ihall  be  meadow  or  pafture  at  the  commencement  of  the 
laft  ao  years  of  the  term.  That  would,  however,.  ha?e 
been  a  very  improvident  contract  on  the  leflbr's  part; 
for  the  tenant  would  have  had  nothing  to  do  but  to 
begin  ploughing,  no  longer  before  the  commencement  of 
the  laft  20  years,  than  would  fuffice  him  to  pafs.the. 
plough  over  the  whole  of  the  meadow  and  pafture 
ground  before  the  laft  20  years  begun.  Tlie  cafe  has 
5  ,^^ 
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been  argued  as  if  .the  words  were,  plough,  dig,  ear,  and 
convert  into  tillage ;  and  it  has  been  faid  there  could  be 
no  breach  unlefs  it  were  the  Defendant  who  converted 
it  into  tillage }  but  the  words  are,  plough,  dig,  ear,  or 
convert  into  tillage,  and  we  cannot  fubftitute  new 
words  for  thofe  which  the  leflbr  has  ufed.  And  even 
if  that  were  not  the  motive  for  inferting  this  covenant 
which  I  have  fuppofed,  but  if  it  were  in  the  leflbr's 
mind  that  the  leflee  might  be  at  liberty  to  plough  it  all 
up  during  the  firft  78  years  of  the  leafe,  then  this  refer^ 
vation  would  operate  to  compel  the  tenant  to  let  all 
which  was  ever  meadow  at  the  time  of  the  demife,  be 
pafture  again  for  the  lail  20  years. 


iSiz. 
Birch  ' 
Stephsnson. 


Heath  J.  I  agree  with  my  Lord  in  the  conftru£lion 
of  this  reddendum  :  it  precludes  the  tenant  from  plough- 
ing during  the  laft  20  years,  whether  the  land  was  firft 
ploughed  before  the  beginning  of  the  20  years  or  after, 
the  words  ear,  plough,  &c.  apply,  if  the  pafture  land  had 
begun  to  be  ploughed  before  the  20  years,  and  the 
words  «*  convert  to  tillage"  apply,  if  the  pafture  land 
iirft  began  to  be  ploughed  afterwards.  The  value  of 
the  reverfion  of  tillage  land  is  much  lefs  than  of  pafture 
land,  which  is  a  fufficient  reafon  why  a  leflbr  ihould 
infert  fuch  a  covenant. 

Lawrbncb  J.  I  am  of  the  fame  opinion.  I  agree 
will  rnj  brother  Sdlon  that  it  was  a  matter  indifferent 
xo  tie  leAr  what  was  done  during  the  firft  part  of  the 
leafe,  ^o  long  as  his  reverfion  was  not  injured  ;  therefore, 
he  fays  you  may  do  what  you  will  during  the  firft 
period,  but  whatever  was  meadow  when  I  demifed, 
mud  be  neadow  for  20  years  before  I  take  it  back,  that 
I  may  recnve  it  in^the  ftate  of  ancient  meadow. 


li  2 


Chambre 
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i8ix.  Chambre  J.    There  is  no  fort  of  ambiguity  whit- 

^  ~'~  ~^       ever  iif  thefe  words:    they  are  aUeraanve:    the  firft 

^.  words,  ear,  plough,  dig,  &c.  apply  to  the  cafe  of  the 

Stxphenbok.     meadow  land  being  plouged  up  before  the  laft  20  years 

of  the  term,  the  other  words  provide  for  a  beginning  to 

plough  up  during  the  latter  part  of  the  term.    It  is  per- 

fe£lly  well  known  that  the  value  of  the  inheritance  of 

tillage  land  is  much  lefs  than  of  meadow  land.    Then 

is  no   doubt  or  queftion    upon   the   cafe  ;    the  leffor 

has  chofen  to   ufe  thefe  words,   and  we  cannot  vary 

them. 

Judgment  for  the  Plamtiff. 

Shepherd  Serjt.,  in  fupport  of  the  demurrer,  and  Len: 
Serjt.,  in  fupport  of  the  plea,  took  notes  for  a  further 
argument,  but  the  Court  refufed  it. 

The  iffues  were  tried  at  the  Wejiminjter  fittings  after 
Tfiw/y  term  18x1  before  MansJleidC. J. ,  when  the  eri- 
dence  was,  that  the  clofes  mentioned  in  the  declararion 
had  been  in  tillage  for  about  40  years  pad  :  and  no  evi- 
dence was  given,  except  the  leafe,  of  their  having  ever 
been  in  any  other  ftate.  They  were  ploughed  in  1807, 
and  bore  corn  at  the  harveft  1808,  with  which  com  red 
clover  and  white  clover  were  fown,  and  two  crops  of 
hay  were  cut  from  the  clover  in  1809 ;  the  land  had  n< 
been  fince  ploughed,  in  confequence,  as  it  apj^eared  of 
the  tenant's  apprehenfion  of  the  prefent  aAion.  Itwa$ 
proved  by  a  perfon  of  (kill  that  a  good  farmer,  intflidiog 
to  lay  down  arable  land  to  permanent  pafture,  would 
not  have  proceeded  byfowing  merely  clovers  for  that 
purpofe.  The  witnefs  confidered  it  as  land  till  in  til- 
lage, although  it  had  not  been  fince  plougled.  Lm 
Serjt.,  for  the  Defendant,  contended,  that  tie  land  had 
not  been  and  was  not  now  continued  in  tillage ;  and 
that  lie  was   therefore  entitled  to  a  verd£l  on  thefe 

iffues. 
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iflhes.     Healfo  made  a  point,  which  did  not  arife  6n  181 1, 

the  record,  that  if  the  land  was  not  continued  in  tillage, 
Ae  over-tent  would  ceafe.  Mansfield  C.  J.  was  clearly 
of  opinion,  that  the  rent  would  remain  payable  during  Stephenson. 
Ae  refidue  of  the  term,  whether  the  land  continued  in 
tillage  or  not ;  but  held  that  the  evidence  did  not  prove 
that  the  land  ceafed  to  be  in  tillage  ;  and  direAed  the  jury 
that  fo  long  as  the  land  remained  in  com,  or  in  clover  fown 
with  the  com,  it  was  in  a  date  of  tillage.  In  order,  however, 
to  enable  the  Defendants  to  raife  this  queftion,  it  was 
agreed  by  the  Plaintiffs,  that  it  (hould  be  found  for  the 
Defendants  that,  as  to  one  acre,  they  had  hid  it  down  to 
permanent  pafture  for  the  laft  three  quarters  of  a  year 
ftated  on  the  record  ;  and  as  to  the  refidue,  the  jury 
found  a  ,verdi£l  for  the  Plaintiffs,  with  liberty  for  them 
to  move  to  increafe  their  damages  by  entering  up  judg- 
ment mn  ohjlante  virediHo^  for  the  three  quarters  rent  of 
the  other  acre,  in  cafe  the  Court^  (hould  be  of  opinion 
that  thje  laying  down  that  land  to  permanent  pafture  did 
not  extinguiffi  the  incfeafed  rent  thereof. 

Accordingly  Shepherd  Serjt.  having  on  a  former  day 
in  this  term  obtained  a  rule  nifi  to  increafe  the  da- 
mages, (upon  which  occafion  the  Court  agreed  that  the 
Plaintiffs  might  well  have  (lemurred  to  the  two  laft 
pleas,) 

Lens  and  Sellon  Serjts.  on  this  day  (hewed  caufe :  they  ^^,  ^a. 
contended  that  the  over-rent  was  to  be  payable  only  fo 
long  as  the  plough  was  going,  and  called  in  aid  of  their 
conftruftion  the  words  of  the  reddendum^  that  the  rent 
ixras  to  be  "  after  that  rate  for  any  lefs  time  than  a  year'* 
that  the  land  might  be  in  tillage. 

Shepherd  and  Bejl^  contrh^  applied   this  expreifion  to 
the  ccftitingency  of  the  tenant  breaking  up  fome  of  the 

I  i  3  land, 
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Birch 
Stephenson. 


land,  at  a  time  when  lefs  than  a  year  of  his  term  might 
remain  unexpired  i  admitting)  that  the  leflbr  had  fo  far 
made  an  improvident  contra£b,  as  it  would  permit  a 
tenant  to  fcourge  paftures  of  a  century's  prcfwrvation 
with  an  exhaufting  fummer  crop,  while  there  was. left 
than  a  fingle  year's  over-rent  referved  in  that  cafe  to 
compenfate  the  lefTor  for  the  deftruAion* 


The  Cmrt  held  it  to  be  clear,  that  laying  down 
the  land  to  permanent  grafs  again,  would  not  prottfl 
the  leiTee  from  the  future  accruing  over-rent,  androaie 
the. 

Rule  abfolufe. 


May  14. 


Thomas  v.  Rhodes,  {d) 


A  bankrupt,         >V    Second  commifTion    of   bankrupt,   (a  firft  haring 
an  aaion  to  try  httii  fuperfeded  for  want  of  evidence  of  the  aft  of 

the  validity  of  his  bankruptcy,)  ifTued  ag^infl  the  Defendant  on  the  petition 
commiffion,  and  ^f  ^j^^  Plaintiff,  whereon  the  Defendant  was  adjudged 
a  bSmkrupt,  and  the  Plaintiff,  and  other  perfons  proved 
debts  under  the  commiflion  to  a  confiderable  amount, 
and  the  Plaintiff  and  Lever^  a  creditor,  were  chofen 
affignees  under  that  commiffion,  and  empowered  Gw; 
to  take  the  Defendant's  goods,  under  which  authority 
Gray  did  take  them.  The  Defendant  thereupon  com- 
menced an  aftipn  in  this  court  againfl' Griiy  for  fo  do- 
ing, which  action  was  defended  for  Gray  at  the  expence 
the"aaioarinVon-  °^  ^^^  Plaintiff  and  by  his  attorney,  being  the  fclicitorto 
fideration  of  the 

the  petitioning  creditors  confenting  not  to  oppofe  the  bankmpts  petition  for  a  /«^ 
fedeaj.    The  Court  fet  afide  the  judgment,  on  the  bankrupt'*  application,  on  5  ^^^ 

{a)  CBambre  J.  was  abfent  on  this  day  in  confequeoce  of  ladifpofi^ 

the 


obtained  a  verdicSl, 
pending  a  rule 
to  fet  it  afide» 
fccretly  confeffed 
judgment  to  one 
of  his  ailigneesy 
who  was  the  pe- 
titioning creditor, 
for  a  fum  of 
money  in  dif- 
charge  of  his  debt 
and  the  colls  of 
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the  comtniffion,  -and  upon  the  trials  before  Mansfield  C.  J., 
the  Defendant  obuuned  a  rerdift  for  the  value  of  the 
goods,  fubjeA  to  leave  to  move  for  a  new  trial.    In 
Trinity  term  1809  a  motion  was  made,  and  a  rule  niji 
obtained  for  a  new  trial,  and  in  the  following  vacation, 
pending  that  rule,   a  treaty  of  compromife  took  place 
on  the  behalf  of  the  Defendant,  and  the  PlantifF,  with- 
out the  knowledge  of  Lever^  the  other  aflignee,  and 
without  the  knowledge  of  any  of  the  creditors  of  the 
Defendant,  who  had  proved  debts  under  that  commif- 
fjon,  except  the  Plaintiff (  in  purfuance  of  which  treaty, 
an  agreement  was  entered  into,  and  figned  by  the  Plain* 
tiff,  Defendant,  and  Gray^  on  the  26th  day  of  October 
1809,  the  original  of.  which  agreement  was  left  in  the 
hands  of  the  Plaintiff;  and  at  the  fame  time  the  De- 
fendant  executed  a  warrant  of   attorney,    to  confefs 
judgment  at  the  fuit  of  the  Plaintiff,  for  400/.,  fubjeA 
to  a  defeazance.     The  agreement  recited  that  Gray^  by 
the  authority  of  the  aflignees  under  the  commiffion, 
had  taken  away   divers  goods  of  the   Defendant,   and 
then  had  the  fame  in  hb  poffeflion,  and  that  a  verdi£t 
had  been   obtained    in   the  action  by  the   Defendant 
againft  Gray  for  65/.,  the  reputed  value  of  the  goods, 
and  cofts,  and  that  if  the  verdifl  (hould  ftand,  the  le- 
gality of  the  commiffion  would  be  negatived,  but  that 
Gray  had  obtained  a  rule  nift  for  a  new  trial   in  that 
aikion,  whereby  the  application  of  the  Defendant  to  the 
Lord  Cliancellor,    to  fuperfede  the  commiffion  on  the 
footing  of  that  verdift  was  neceffarily  deferred  till  next 
term ;  and  that  to  obviate  that,   and  other  difficulties 
and  inconveniiences,  and  to  put  an  end  to  various  liti- 
gations and  difputes,  the  Defendant  and  the  Plaintiff, 
the  peciticming  creditor  for  the  commiffion,  had  that  day 
come  to  an  account,  in  which  the  Plain tHF  had  credited 
the  Defendant  a  fum  of  money  as  the  eftimated  amount, 
and  in  fall  difcharge  of  his  cofts  of  the  aftion  againft 
I  i  4  Gray^ 


48o     .  CASES  IN  EASTER  TERM 


Thomab 


1 8 1 1.  Gruj,  and  recited,  that  all  other  juft  allowances  of  debtt 
and  credits,  for  cofts  and  otherwife,  had  been  made 
between  the  Defendant  and  the  Plaintiff,  and  that  the 
liquidated  balance  in  favour  of  the  Plaintiff  was  20o/.» 
which  the  Defendant,  by  the  dire£lion  of  the  flatntiff, 
thereby  fignified,  had  that  day  fecured  to  be  paid  by  a 
warrant  of  attorney  bearing  even  date,  (and  which  war* 
rant  of  attorney  die  Plaintiff  thereby  declared  to  be  in 
full  fatisiaflion  and  difcharge  of  all  his  demands  on  the 
Defendant,  and  on  his  eftate  and  effeds,)  and  it  was 
thereby  declared  and  agreed  between  the  three  parties, 
that  the  goods  ihould  be  reftored^to  the  Defendant,  and 
ihould  be  conveyed  at  the  expence  of  Gray  to  the  De- 
fendant's dwelling-houfe  within  fix  days,  and  which 
goods  ihould  be  accepted  and  taken  by  the  Defendant 
in  full  fatisfadiion  and  difcharge  of  the  65/.  damages ; 
and  that  the  adlion  (hould  be  no  further  profecuted ; 
and  it  was  further  agreed  that  the  commiffion  ihould  be 
fuperfeded  on  the  petition  of  the  Defendant  for  thatpar« 
pofe,  without  any  oppofition  to  be  made  by  the  Plain- 
tiff,  but  who,  on  the  other  hand,  ihould  do  every  thing 
in  his  power  to  forward  and  effeGt  the  fuperfedeas ;  and 
laftly,  that  in  cafe  either  from  tlie  interference  of  Lever^ 
the  other  aflignee,  or  other  creditor  or  creditors,  or 
otherwife,  the  Lord  Chancellor  ihould  refufe  to  fuper- 
fede  the  commiflion  on  the  petition  of  the  Defendant, 
(fuch  proceedings  for  the  fup<rfedeas  to  be  forthwith  pro- 
fecuted by  the  Defendant  or  his  folicitor,  and  in  no 
ways  neglefted,)  then  the  warrant  of  attorney  ihould 
be  null  and  void,  and  ihould  be  delivered  up  to  be 
cancelled,  and  that  Gray  ihould  be  liable  to  the  coils  of 
that  aftion,  to  be  taxed  ;  but  with  refpefi  to  the  65/. 
damages,  given  by  the  jury,  Gray  was,  on  the  reilo- 
ration  of  the  goods,  within  the  time  and  manner  afore^ 

faid,  wholly  releafed  and  difcharged  therefrom. 

• 

The 
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The  defeazance  on  the  warrant  of  attorney,   ftated 
that  U  was  given  for  fecuring  the  payment  of  the  fum  v 
of  aooA  and  intereft,  to  be  paid,  as  to  33/.  6/.  6d.f 
part  thereof,  .on- the  26th  day  of  Oihber  18 10,  and  the 
remaining  fum  of  166/.  13/.  41/.,  by  quarterly  payments 
of  8/.  6/.  8^.,  each  then  next  following  -,   that  fum  of 
aoo/.  being  a  balance  of  the  fum  of  401/.  due  from  the 
Defendant  to  the  Plaintiff,  after  allowing  what  money 
the  Plaintiff  might  have  received  under  the  two  com^ 
miiBons  iffued  «gainft  the  Defendant,  or  that  might  be 
due  from  the  Plaintiff  to  the  Defendant,  and  after  aU 
lowing  all  cofts,  charges,. damages,  and  eipences  that 
the  Defendant  or  his  folicitor  might  have,  or  claim^ 
againft  the  Plaintiff  or  Gray^  or  either  of  the  ailigneea 
under  the  two  commiffions  iffued  againft  the  Defendant^ 
or  any  cofts  or  charges  the  Defendant  or  his  folicitor 
might  Have  or  claim  againft  the  Plaintiff,  Grayy  or  the 
aflignees  un^er  the  two  commiffions,  for  any  proceedings 
that  had  already  been  had,  or  might  hereafter  be  had,, 
under  or  by  virtue  of  any  petition,  order,  afiion,  judg- 
ment, or    in  any   wife  however,  the   Plaintiff  not  op- 
pofing   the  Defendant's  applying   for  and   fuperfeding 
the  laft   commiffion  againft  him  by  the  Phintiff.     But 
that  no  judgment  was  to  be  entered  up  or  execution  to 
iffue  againft  the  Defendant,  till  default  fhould  be  made 
in  payment  of  fome  one  inftalment  of  tlie  fum  of  200/., 
^nd  in  cafe  of  fuch  default  execution  fhould  iffue  only 
for  the  inftalment  or  inftalments  due,  and  not  for  the 
whole    remaining  debt,  together  with  the  cofts  of  the 
judgment  on  the  firft  levy,  and  the  cofts  of  the  execu- 
tion and  officer  on  every  fuch  levy,  and  the  judgment, 
if  entered  up,  was   to  ftand  without  being  revived  till 
the  whole  of  the  principal  and  intereft  fhould  be  fully 
paid  ofF  and  fatisfied.     The  Defendant  afterwards  pre- 
fented  a  petition  to  the  Chancellor  to  fuperfede  the  com- 
miflion^    on   the   ground  of  the  ycrdift  againft  Gray^ 

with 
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i9tx.  with  which  petition  the  Plaintiff  was  duly  ferred,  and 

which  came  to  a  hearing  in  due  courfe,  and  no  counfd 
or  folicitor  appearing  for  the  Plaintiff,  His  Lofdfliip,  by 
his  order,  dated  the  loth  of  March  iSio,  ordered  the 
commiffion  to  be  fuperfed&d  acfcordirigly.  The  Plaintiff 
having  entered  up  judgment  on  the'warnint  of  attorney, 
and  executed  a  writ  oi  fieri  facias^  and  a  writ  of  cafMs 
ad fatisfaciendum^  on  which  writs  the  Defendant  had 
paid  into  the  hands  of  the  Sheriff  of  Middkfex  foms 
amounting  to  53/.  10/.  Pf//  Seijt.  had  on  a  former 
day  obtained  a  rule  n^  that  the  judgment  might  be 
racated,  and  that  the  feveral  writs  of  execution  iffued 
and  executed  thereon  might  be  quafhed,  and  that  the 
fum  of  53/.  10/.,  paid  by  the  Defendant  into  the 
hands  of  the  Sheriff  of  Middlefrx  might  be  returned  to 
the  Pefendant. 

•  Beji  Serjt.  now  (hewed  caufe  :  he  contended  that  the 
ftatute  5  G.  2.  c.  30.  /  24.  would  not  affift  the  Defen- 
dant in  this  cafe  ;  that  ftatute,  he  faid,  as  was  manifeft 
from  the  preamble,  was  made  for  the  benefit  of  cre- 
ditorsy  and  if  this  application  had  proceeded  from  a 
creditor  who  had  been  hindered  of  his  debt  by  this 
tranfaftion,  there  might  have  been  fome  colour  for  the 
application :  but  this  motion  originated  with  the  bank- 
rupt himfelf,  who  being  party  to  the  frauds  if  it  were  a 
fraud,  fo  far  as  related  to  the  interefts  of  the  other  ne- 
ditors,  both  he  and  the  Plaintiff  were  in  pari  deSBs, 
and  the  Court  would  not  affift  him.  Tranfa£Hon$, 
fraudulent  as  they  refpefl  others,  are  good  as  between 
the  parties,  and  it  was  not  competent  to  the  Defendant 
to  impugn  the  fecurity  he  had  given,  after  having  reaped 
the  fruit  of  his  a^. 

Stipherd  Serjt.  and  Pel/  in  fupport  of  the  rule.    The 
.  preamble  of  the  fe£lion  ihews  that  the  a^  was*  made  as 

weU 
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wsU  to,prote£l  the  bankrupt  hiooielf  from  oppreSon»  i9ru 

{0  that  np  adyantsige  might  bi  taken  of  the  hardfliip       '_^^_^ 

of  his  fituadoDy  a$  to  prote£l  his  property  from  an 

undue  application.    The  procefs  of  the  Court  is  here 

put  in  force,  if  not  illegally,  yet  unduly,  and  the  Court 

will  therefore  interfere  to  fet  it  afide.    The  accord  of 

the  Plaintiff  to  the  fuperfedeas^  by  not  coming  in  to  op- 

pofe  it,  is,  itfelf,  a  fraud  on  the  rights  of  the  other  cre^ 

ditors  and  the  juftice  of  the  country. 

Mansfield  C.  J.  This  cafe  is  a  little  lingular  in  its 
circumftances.  The  bar  have  not  found,  nor  do  I 
know,  any  cafe  exafily  fimilar.  But  it  is  plain  that 
the  legiflature  thought,  and  all  muft  concur  in  that 
opinion,  that  it  is  wrong  that  any  man  fuing  out  a  com- 
miiEon,  fliould  gain  an  advantage  to  himfelf,  in  which 
all  the  creditors  do  not  (hare.  Here,  the  firft  com- 
miffion  was  fuperfeded  by  order  of  the  Chancellor, 
(there  not  being  evidence  then  to  fupport  it,}  and  a 
fecond-eommiflion  being  fued  out,  it  is  a  doubt,  whe- 
ther, on  the  verdi£t,  it  could  be  fupported ;  the  Plaintiff 
was  the  petitioning  creditor  and  affignee ;  it  was  his  duty 
tQ  fupport  the  commiiTion  if  it  pofiibly  could  be  fup- 
ported. This  fecond  commiiTion  is  taken  out  on  the 
fame  debt,  due  to  the  fame  petitioning  creditor,  on  the 
fame  aft  of  bankruptcy.  What  then  does  the  petitioning 
creditor  do  ?  After  receiving  his  dividends  part  pajfu 
with  other  creditors,  he  puts  200/.  in  his  pocket,  thus 
applying  to  his  own  ufe  the  other  creditor's  money; 
for  it  is.ftated  that  the  200/.  is  a  balance  due  to  him 
after  the  fums  he  has  received.  It  appears  therefore 
that  he  confents  to  fuperfeding  the  commifEon  upon 
having  that  fum  of  200/.  fecured  to  him  by  warrant  of 
attorney.  This  gave  the  Plaintiff,  as  a  creditor,  an  ex- 
traordinary advantage,  for  it  not  only  deprives  the  others 
of  their  dividends  under  the  commiiTion,  but  puts  the 

Plaintiff 
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Plaintiff  in  a  very  favourable  fituation  for  fecuring  hit 
own  debt, -to  the  exclufion  of  the  other  credtton;  there- 
fore it  is  fit  that  the  judgment  and  execution  fhoald  be 
fet  afide. 

Heath  h  I  am  of  the  fame  opinion.  This  tianf. 
adion  is  bottomed  in  fraud  with  refpefl  to  the  other 
creditors,  and  in  opprefiion  with  refpeA  to  the  bankrupt. 

Lawrence  J.  I  do  not  think  the  circumllance  of 
the  application  being  made  by  the  bankrupt,  makes 
any  difference ;  for  the  a£i  was  made  for  the  protedion 
of  bankrupts. 

Rule  abfolttte. 


May  14.  De  RoUFIGNY  V.  PeALE. 

If  a  caufe,         TTHIS  caufe  had  flood  firft  in  the  caufe-papcr  for  trial 

called  on,  and  on,  the  Defendant's  attorney  had  delivered  no  brief  to 

uicd  as  an  unde.  j^-^  counfel,  although  he  had  had  a  confultotion  with 
fended  caufe,  in  ,.  .   1  /•    1    •        l 

confcquenceofthe  him  the  preceding  night;  and  the  caufe  being  thusuo- 

Dcfendant's  at-      defended,  a  verdia  pafled  for  the  Plaintiff.    Soon  after 
ine^to  ddfvcr '       *®  verdifl  had  been  recorded,  the  Defendant's  attorney 
his  briefs,  the         came  into  court  with  a  brief  to  inftruft  bis  counfel  to 
Court  y,m  grant  a  j^f^^j  ^^  ^.^^fe. 
new  tnal,  com- 
pelling the  Defen-  ^ 
dam's  attorney  to       Vaughati  Serjt.  now  moved  to  fet  afide  the  verdicti 
pay  the  cofts,  as     ^^^  y^^^^  ^  ^^^  jyj^i    ^^  payment  of  cofts. 
between  attorney 
and  client,  out  of 
hit  own  pocket.          Thi  Court  held,  that  it  would  be  only  encouraging 

the  negligence  of  attornics,  to  grant  fuch  an  indulgence, 
in  the  ordinary  M^ay,  at  the  client's  expence :  attonucs 
ought  to  know  that  they  are  amenable  to  their  clients 

for 
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for  the  confequences  of  fuch  negled  ;  neither  would  it  x64i» 

be  putting  the  PlaintiflF  in  the  fame  fituation  if  they  were 
to  grant  the  rule  on  the  payment  of  cofts  between  party 
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and  party ;  they  therefore  granted  a  rule  njfi^  which  on  'Pkale, 

a  fubfequent  day  was  made  abfolute^  for  a  new  trials . 

upon  payment  by  the   Defendant's   attorney^    out  of 

his  own  pocket,  of  all  cofts  as  between  attorney  and 

client. 


Doe,  on  Demife  of  Prior  and  Wife,  v*  May  is* 

Salter. 

TEH'S  Serjt.    moved  for  an  attachment  againft  the      The  only  mode 
leflbr  of  the  Plaintiff,  for  not  paying  the  cofts  of  the  ^^  recowring  the 
nonfuit,  which  had  paffed  upon  the  merits,  in  this  eje£k-  ^p^^  ^^^  menu 
ment :  he  moved  upon  an  affidavit  that  a  capias  ad/atis*  in  ejectment,  is  to 
faciendum  had  been  fued  out  againft  the  nominal  Plain-  ^T^J'^iJ?^^ 
tiff,  and  ferved  on  the  leflbrs  of  the  Plaintiff,  and  as  ^  copy  of  the 
they  had  not  paid  the  cofts  upon  fight  of  that  writ,  and  confent-nilc,  and 
the  allocatur  of  cofts,  it  was  conceived  they  were  now  in  ^^^  ^  attach  him 
contempt.  if  he  does  not 

obey. 

The  Court  YiAA  that  the  only  mode  to  get<he  cofts  of 
a  tlonfuit,  which  proceeds  upon  the  merits,  in  ejeftment, 
IS  to  ferve  the  party  with  a  copy  of  the  confent-rule, 
and  allocatur  of  cofts  ;  after  which,  an  attachment  may 
iffue :  and  Mansfield  C.  J.  exprcfled  a  hope,  that  no- 
thing fo  abfurd  as  a  capias  ad  fatisfaciendum,  againft  the 
nominal  Plaintiff  would  ever  again  be  heard  of. 

Rule  refufed. 
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i  Majji.  FiLMER  v.  DelBER. 

^  After  an  order    /JLATTON  Serjt.  moved  to  fet  afide  an  order  of  nif 

'  been  mSc^with  ^'^"^  ^7  ^^^^^  *^^  ^^^^  ^^  ^^^^  referred  to  t 

the  confent  of  barrifter,  on  an  affidavit  by  the  Defendant,  ftating  that 

counfel  a»d  at-  (he  had  exprefsly  defired  her  attorney  not  to  confent  to 

^Jmnot  fet  It  afidc  ^"7  ^^  <^^  reference.     No  ftcp  had  yet  been  taken  by 

on  an  affidavit  by  the  arbitrator,  excepting  that  be  had  appointed  a  diftant 

a  party  exprefrfy  j^^  j^^  ^  meeting,  in  order , to  give  time  for  this  motion, 

tomey^  authority  In  anfwer  to  a  queftion  by  the  Chief  Juftice,  whether 

to  refer;  though  there  was  any  precedent  for  the  Court's  interference  in 

iLk^E^'^y*  fuch  a  cafe,  C&y/^«  Serjt.  cited  the  cafe  of  Tie  Mayr 

ftep  taken  by  the  of  Morpith  v.  Lord  Carlijle^  ante,  378*,  where  the  Court 

arbitrator,  except-  intimated  that  an  application  might  be  made  to  diem 

uig  the  appoint-  r   7^        ^      r      r 

ment  of  a  meeting,  to  vary  the  terms  of  the  rule  of  reference. 

Mansfield  C.  J.    That  was  where  it  was  thought 
that  the  intention  of  the  parties  had  been  mifander- 
flood ;  but  here  is  an  exprefs  agreement  to  refer  pro- 
;^         '•,   V  perly  entered  into  by  counfel  and  attorney;  it  is  now 

faid  that  they  had  no  authority  to  enter  Ijito  that  agree- 
^  ment ;  if  fo,  the  Defendant's  remedy  is  by  adlion  againft 

her  attorney.  There  would  be  no  end  to  thefe  applica- 
tions if  the  Court  were  to  interfere  j  fuch  interferetce 
would  lead  to  coUufion ;  when  a  party  did  not  like  the 
profpedl  of  the  reference,  he  would  fay  that  he  had  ncrer 
given  his  attorney  authority  to  refer. 

Rule  refufed. 
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Thackthwaite  v.  Cock  and  Others,  Affignees       May  m. 
of  Moore  a  Bankrupt. 

HTHIS  was  an  a£lion  of  trover  for  hop«.     Upon  the      ^  coRam  that 
trial  of  this  caufe  at  Guildhall^  at  the  fittings  after  \^^  hop-mcr-^^ 
Mic&arimas  term  iSio,  before  Mansfield C.  J. ^  the  cafe  chants  fluU  leave 
appeared  to  be,  that  the  Plaintiff,  in  Navmier  1808,  ^^^^^^^^ 
purchafed  78  pockets  of  hops,  the  goods  in  queftion,  of  for  the  purpofe  of 
Moore  J  who  was  a  hop-merchant,  and  paid  for  them,  «Wc,  upon  rent, 
and  agreed  with  him  that'  the  hops  fliould  remain  ip  f^^^  thlero^ 
Meore^s  warehouies  at  the  rent-  of  a  penny  a  pocket ^<r  chant's  ftock,  10 
week  unta  the  Plaintiff  ihould  think  it  advantageous  to  ^^J^^^ 
re-feU  them.    In  18 10  Moore  became  a  bankrupt,  and  prevent  the  hops 
his  ailignees,  finding  tbefe  goods  on  the  premifes,  and  ^™*°  becoming 
conceiving  thefe  Jiops  to  be  *  goods  in  the  ordering  and  themerc^t^s 
difpofition  of  the  bankrupt,  within  the  ftatute  2X  Jac.i.  affignees,  in  cafe 

€.  lo-  /;  II.,  refufed  to  deUver  them  to  the  Plaintiff,  o^ ^ankruptcy, 
^  J  '  pis  being  m  his 

Tfae  Plaintiff  endeavoured  to  take  the  cafe  out  of  this  poflefiioa,  order, 
ftatute,  by  proving  a  cuftom  of  the  trade  for  purcbafers  of  »n<i  difpofition- 
hops  to  permit  their  hops  to  remain  upon  rent  in  the  hop-       :J^^^-iX<^  ZyZ 
merchants'  warehoufes :  one  witnefs  had  known  hops  to 
remain,  five  years,  and  another  nine  years,  in  that  man* 
ner,  aiid  all  the  witneffes  fpoke  to  the  >  frequency  of  the 
pra Aice.       Tlie  bankrupt,  being  cilled .  as .  a  witriefr, 
ftated,  thac.when  the  Plaintiff  made  his  purchafe,  he 
had  aiked  of  the  witnefs,  whether  it  was  not  ufual  to 
leave  the  goods  on  rent  in   the  fame  warehoufe,  who 
anfwered   that  it  was  \  he  admitted,  however,  that  he 
ha(f  feldom  known  any  left  fo  long  as  thefe.     The  hops 
were  expofed  to  the  view  of  perfons  coming  into  the 
warehoufe  to  purchafe,  promifcuoufly  with  the   other 
goods  of  the  bankrupt ;  they  were  not  diftinguifhed  by 
any  confpicuous  mark  from  Moor^s  goods,  becaufe  any 
tk^n^  that  would  draw  attention  to  the  length  of  time 

they 
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the;  hjtd  begoLoalale,  yguld  hui:t4JieJI^,o^^|pi.  Ijo 
rent  for  warehoufe  room  Jaad  ^eqa  f^ks^^ijfjffc:^ 
before  the  time  of  Moor^s  bankruptcy i  but  an  offer  to 
j>ay  had  h^ui  nv»de  ^by  ^he  Plaii||iC*iv.i^iafi^ees. 
Th^  jj^ry  fQund  a  verd^^  for  .the.PM^tij%«vi^.o|e 
(hilling  daxn^gfs,  the  JQ^f^^aaUimd^rt^^  iDi^Uiftr 
tbehpps. 

^  L^s  Serjt.  haviog  in  the  laft  term  dbtaiiied  mdeaj^ 
to  fet  afide  th^  verdi£i  and  enter  a  noiifitit» 

Shepherd  and  Befi  Serjts*  in  thi$  term  (hewdd  cnfc. 
They  firft  obfenred,  that  the  form  of  die  role  m 
wrong,  for  that  if  the  Defendants  fucceededf  tl»J 
WQvld  be  entitled  only  to. a  new  trial,  nottocnten 
nonfuit*  They  contended  that  as  Mmre  had  nogeiribl 
authority  irom  the  Plaiodff  to  fell  ^fr  goods,  but 
mer^yiield'them  upon  rent^  he  had  not  the  fofleftiVi 
ordexj  and  difpofition  of  them  as  owner,  oeidicp  H  ke 
take  upon  himfelf  the  fale»  alteration,  or  diijpoiiMAof 

,  them  as  owner.  The  words  in  the  ftatute  wef«.a(lcon- 
npSbsd  by  a  copubtive,  not  by  a  dasjuiiftiYe,<:oiijuQaiQP) 
and  i|*ira9  therefore  neoeflary,  that  di*  bankniptih»ii<i 
havA  all  of  theft  to  bring  (he  caie  withm  theuftatoie: 
Jiboft  had  none  of  tbtfm  except  the  mere  peftfioai^ 
was  a  mere  war^ofe-keepeiv  and  camecfieidier-^«dp 
the  words  of  cbe  fpint  of  the  a^ ;  fev  the  ciiftgm:^^ 

.  tbetsodehfliiag  knowp*  the  pbfleftonlSf  tfaegsoibcflld 
nor  iqdoce  9th«rs  tO'  gtye;that  cndit,  wUch  cooftitot^ 
tha  mUiphi^f  intended  tck  be  remedied  by  theli&  "^^ 
mere  pofieflioii  of  the^ods,  if  reconcileabie  nitkii&y 
other  purpofe  thaft  th»  ordering  and  di^fitioa  of  Af^ 
by  the  bankrupt  as  owner,  does  not  -  bring  the  w 
within  the  a£^ ;  and  Ats  feature  forms  an  impofMi^ 
Jiftin£lion  between  the  prefent  cafe  and  that  of  H^ 
T.  BalerjS  fi^>  ^^5^  5  but  even  there,  le  Skftich  tia^ 
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wotf  ttutt  if  thctv  ifcra  B  cQRim  of  tb^  tncwi  it  would 
take  tbc  cafe  out  of  the  ftatote. 

Lms  Scfjt.  ^wifnl.     The  TtfiUe  owmnrfhip  ^f  tbefe  0»^ 

goods  was  in  Jfaorr,  and  it  was  proved  diat  if  there  had. 
been  any  maik  to  diftingiulh  Aeih  zrom  Afoor^B  goodsy 
the  Tery  objeA  of  leaving  them  with  him  would  have 
been  defeated,  which  was,  to  give  them  the  appearance^ 
in  die  eye  of  cuftomers,  of  being  part  of  M§or^s  flock  % 
for  if  it  had  been  known  that  they  had  been  fo  long  in 
hand,  it  would  have  hurt  die  iale  of  them ;  nor  would 
diey  fell  fo  well,  if  it  were  known  they  were  there 
on  account  of  another  perfon.  This  fecret  mode  of 
dealiiq;  is  therefore  dire&ly  witUn  the  ftatnte*  Moore 
is  not  a  fa&or,  but  a  merchant.  In  Hnme  r.  Baker^ 
the  ibrt  of.  ufage  alluded  to  was  a  pra£Hoe  of  letting 
diftillen^  utenQls  for  rent;  but  that  is  a  very  different 
cafe  firom  an  u£^e  to  leave  goods  intend^  for  fele  in 
a  wardioufe,  indiftinguilhable  firmn  the  goods  of  the 
merchant.  As  to  tlie  argument  drawn  from  the  eofOf^ 
lative  particle  in  the  a£i,  if  that  be  weH  fonadcd,  no 
good»  of  another  can  ever  in  any  cafe  belong  to  dM 
aflBgnees ;  for  die  law  is  not  to  attach  unlels  the  bonk* 
rapt  ihall  have  completed  all  die  ads  mentioned  in  the 
ftatatet  one  of  which  is  the  fale^  and  if  that  ia  com* 
pleted»  of  ooorfe  the  affignees  cannot  afterwards  have 
the  goods,  fo  that  the  aa  would  by  dus  caaftmftkm 
be  landeied  totally  infufficient.  And  whether  the  banh^ 
mptcottld^  as  between  himfelf  and  the  Plaintiff, 'have 
ibid  Ihefe  goods  or  not,  that  cannot  afiea  the  law  of 
honkniptcy,  and  the  rights  of  ciediton,  ib  long  as  the 
goods  were  puqjofely  made  undifHiq^nifliable  from  the  • 

bankrupt's  property,  that  it  might  not  be  fuppofed  they 
wene  die  goods  of  a  perfon  neceffitated  to  fell.  The 
bankrupt  had,  befideSf  anodier  warehonfe,  not  fe  open 
« infpe£bian )  but  thefe  goods  were  kept  among  his 

VoL.ni.  Kk  fale*  4 
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fat^able  ftoek.    Ferfon«  who  came  to  buy  his  owtrhops, 
faw  thefe  hops  too. 

In  the  courfe  of  the  argument  Mansfield  C.  J. 
exprefTed  his  opinion  that  the  authorities  extant  were 
wholly  inconGftcnt  withj  and  an  anfwer  to,*the  argu- 
ment drawn  from  the  conjundlion  in  the  aft  being  co- 
pulative  and  not  disjunftive.  He  had  never  before 
Icnown  the  queflion  made,  that  it  was  neceflarj  to  prove 
fome  a£l  of  difpolltion  of  the  depofited  goods,  much  iefs 
that  the  bankrupt  muft  exercife  all  the  ads  mentioned 
in  the  ftatute,  before  the  goods  can  become  part  of  his 
ftock, 

Lawrence  J.  obferved,  in  the  courfe  of  the  arpi- 
Inent,  that  what  was  faid  in  the  cafe  of  Horn  ?.  Bahfy 
chiefly  refpefted  pieces  of  machinery,  ratSi  and  other 
fimilar  utenfils,  which  in  their  nature  refemUed  fixtures; 
but  that  loofe  velTels,  of  which  it  is  ufual  forthcpof- 
fefibrs  to  be  the  owners,  were  goods  within  the  difpo- 
fition  of  the  bankrupt.  In  the  counties  of  NuAnihm 
ind  Leieejtevs  it  was  extremely  common  for  the  working 
Kofiers  to  have  on  hire  the  pofleflion  of  flocking  frameSi 
valuable  machines,  which  they  were  unable  to  purchafei 
tnd  which  came  within  the  reafon  of  job  carriages}  j<'i^ 
horfes,  and  the  like* 

Chambre  J.  obferved,  that  in  Horn  v.  Baker^  idi»«» 
was  placed  on  the  circumftance,  that  two  out  of  three 
former  owners  had  continued  in  pofieiBon,  thetUfd 
having  retired,  which,  the  Court  thought,  was  ^ 
fufficient  to  give  the  reputation  of  ownerfhip. 

Mansfield  C.  J.  delivered  the  opinion  of  the  Court 

It  fecms  to  the  Court,  and  the  more  I  confider  it,  th 

a^ore  I  am  ftrengthened  in  that  opinion,  that  thoogk 

the 
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the  cuftom  of  a  trade  may  have  the  effe£l  referred  to  in  18 1 1. 

Horn  V.  Baiter^  it  inuft  be  a  cuftom  much  more  clearly  ^^^TIT"^ 
proved  than  this  is,  and  mull  be  fiicb  a  cu{lom>  thpt  ^ 

perfons  dealing  with  the  traders  may  fee  and  know  that  CocK^ 

the  goods  may  pofljbly  not  be  the  property  of  the  pot 
fefibr.  Here  is  a  cullom  to  put  no  mark  on  the  hops, 
fo  that  no  perfon  may  perceive  or  know  that  they  are 
not  the  property  of  the  feller.  The  reafon  is,  that  after 
hops  haye  laid  a  year,  they  deteriorate; 'and  therefore 
if  A.  J?.,  or  any  pther  ear  mark,  were  vifible,  it  would 
hurt  the  fale  when  that  mark  got  old  and  known  ;  and 
therefore  they  are  not  to  be  diilinguiflied  from  the  com- 
mon ftock  of  the  fellcr.^^  There  is  not,  therefore,  fuch 
a  clear,  diftin£l,  and  precife  cuftom  proved,  as  would 
enable  others  to  fee  that  thefe  may  not  be  the  hops  of 
the  pofieflbr.  The  cuftom  i;*,  to  let  hops  which  are  fold 
remain  in  foch  a^  manner,  that  it  may  not  be  known  that 
there  has  been  a  fale.  The  objeftion  againft  difclofifig 
die  real  owner  would  be  eafily  obviated,  by  having  a 
feparate  warehoufe,  marked  as  a  warehoufe  for  hops 
held  there  for  the  benefit  of  tlie  perfons  who  had  bought 
them.  I  therefore  think  the  verdift  is  wrong  j  and  it  is 
unneceiTary  to  grant  a  new  trial,  becaufe  I  have  no  idea  , 
of  any  evidence  that  can  be  given,  confidently  with  the 
evidence  given  in  this  cafe,  that  could  prove  any  fuch 
cuftom  as  is  requifite  to  fupport  this  a£lion.  There  mud 
therefore  be  a 

Rule  abfolute  for  a  nonfuit« 


Kk  a 
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Mf^^         Cx^ARKi  and  Another^  ExeoitOTB  ofJ4HKAtD 

V.  GoRllAN«  ' 


in 


'^tiflrSn^  ^£*rSeijt.  had  on  a  former  day  moved  Alt  the  De^ 
miSIShJuaed  the '  fendant's  attorney  might  pay  the  Plaintiff  bis  debt 

fiUzer  as  to  the      and  cofts,  and  the  cofts  of  that  applicatioDi  «po&  ao 
^^^f^^'   affidavit  of  Mr,  j£/!^A/«/,  thePlaimirt  attorney,  tk 
tifl's :  the  Plain-      the  Defendant's  attorney  had  put  in  no  bail  in  dot 
tiff'»  attorney        ^.a^fp^  jjy^  h^j  nevertheiefs  fued  ont  a  Ji^dm,  ^ 
that  there  weiv  no  ^^^  difcharged  the  Defendants  out  of  coftody.  The 
bail  in  that  {L&hm,  Court,  confidering  this  as  a  grofs  abufe  of  their  jmcel^ 
^'Z^i     granted  a  rule  »jtf. 
attaraeyiBight 
pay  debts  and  cofte 
foriiipeiMiflg  Shepherd  Serjt.    now   (hewed  caufti  wbereqen  it 

Th  *^"*"*d^       app<««<l>  ^^  *«  Defendant's  attorney  had  fcned  no- 

chugedthe  mle     tice  of  bail,  who  a^ually  jnftified,  and  ^  Defendant 

withcoANtobe     applied  for  and  obtained  the  allowance  of  bail }  l^^t 

^fotl^.  wiutMf./a/^^ifi// meant  by  fwearinjtb^tkqe were 

no  bail  in  that  caufe  was>  that  tbe  DdSe^^t'sattoiner 

had  giT<m  in  to  the  filazer  the  namerof  Hmi^  Bar 

man  tnftead  of  Ednvtird  Henmmh  ^  one.of^^d^f  Fbi^ 

tifis,  who  were  nerertbelefr  ddcribed  a^  encuton  ^ 

.    Xenttard,  ,.  . 

Sefif^  in  fupport  of  bis  vak^  aimitted  tlist>  ^ 
himfelf  been  milled  by  the  nice  wovdiggjOflj^  iftbvi^ 
to  &ppole  that  no  notice  at  all  of  batltfar  .the  D^M^ 
had^beenglrenl^hia attorney;  butthoii|g}ite)BMlAii' 
.«  conceived  that  {•&,  the'affidorit  waslcfsllytWiiD^ 

there  weve  no  bail  in  tbct,  caufe,  of  Ckrie  ^  £^v^ 
Hmmam^g/noAChrtmm* 


,:,1>1 


a  m^ 


'  MAmrxELD  C.  J.     The  affidsrit  b  grofdy  falfe  in 
fttbftance :  no  honeft  man  would  have  fwom  to  it. 

^fii  Cdiat  liKdixeged  the  rule  with  cofts,  to  be  paid  by       Goni^, 
the  deponent.  / 

-^     -:.   Jin?    5'^ ' .  '^     ' 

£     ,       J     i      FoY  V.  Bell.  ms^^^j^ 

^HIS  wa9^an  adion  upon  four  policies  of  infurance,  Akhongk  gent- 
,  effcaed  by  -rf.  Gordon,^  agent  for  the  Plaintiff,  upon  ^^S^"'^*^^^ 
the   Ibips    Ffgilatttf  Paradi/e^  Friede^  and  Fhra^    from  ibibed  a  poGcy^ 


▼ariotts  Nortbem  ports  to  England :  the  Plaintiff  claimed  •w*  *^»«^y<^ 
a  lofs  upon  the  FigUant  of  99/.  4/.  4^.  /«•  r«tf-,  amount-  ^  ^^  p^S^ 
ing  upon  the  Defendant's  fubfcription  to  297/.  13/.,  and  at  eftopped  firtm 
i  return  of  ten  per  cent,  upon  the  Defendant's  fubfcrip-  |f  *[J^  ^^i**°^ 
fions  on  the  other  (hips,  for  couToy  and  arriva],.amount-  agiinft  the  a£- 
ing  to  90/.  more ;  making  together  the  fum  of  387/.  13/.  '«'***»  5^  whtrt,  • 
The  Defendant  gave  notice  of  fet-off  for  the  premiums  ^^  dRindf  the 
upon  tbefe  very  policiesi  and  for  the  premium  of  an-  nndcnrriftr  itin* 
other  poHcy  effefied  by  the  Plaintiff  through  the  fame  J^^^**^"^ 
agent  with  the  Defendant  6h  the  fhip  Wilhelmina^  to-  miumt  to  the 
gether  anoounting  to  jSa/.  i^x.    Upon  the  trial  of  the  hnto,  and  the 
caufe  at  fte  London  fittings  after  M/tf/7  term  181 1,  it  crwIittoAe^ 
appeared  that  the  Plaintiff,  who  refided  at  PtUau,  pro^  fured,  the  under- 
cured  ^.  Gordon,  who  was  a  young  man  juft  embarking  ^,J^eife^t*^ 
in  bif(nie^*'to  tiHbft  the  federal  policies  In  queftion,  praniumtftom 
upbh  an  tiftihWce  that  he  wduld  addrefs  the  (hips  to  ^  sffu^td. 
ten,  'ih^I^*inlt-him  to  r^deive  the  freight,  and  reini- 
btttfc^lffinlelfYhereout  (or  the  amount  of  the  premiums : 
upon  it  ct>&imCnicatioh  of  this  propofal  ta  the  under- 
writers^  dicfy  feave  Gordon  credit   for  the'  premiums. 
The  Plaintiff  alfo  remitted  to  Oordoh^,  wh65to  lir^fad 
drawn  into  other  tranfa£Hons  with  him,  bills  on  Thorn'^ 
6ff^>aftid   Bayiej^  whidt  the  latter  refufed  to  accept, 
Kk  3  alleging 
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alleging  that  they  wslited  for  fottie  explanation  from  the 
Plaintiff,  but  that  all  would  be  right,  and  in  the  mean 
time  offered  to  accommodate  the  Plaintiff  by  accepting 
his  own  bills  for  the  like  amount  upon  the  fecuriiy  of 
thefe  policies,  which  Gordon  accordingly  depofited  in 
their  hands.  The  Plaintiff,  inftead  of  configning  hx« 
(hips  to  Gordon^  as  he  had  promifed,  configned  them  to 
Thornton  and  Bayley^  and  affigned  the  freight  to  dicm, 
fo  that  Gordon  was  left  deftitute  as  well  of  the  means  of 
receiving  the  lofs  on  the  Vigilant^  and  returns  of  pre- 
mium, as  of  the  expefted  funds  to  arifc  from  the  freight 
for  the  payment  of  the  premiums  to  the  underwriters. 
The  Defendant,  therefore,  claimed  now  to  fet  off  the 
premiums,  which  he  had  never  received,  againft  the  lofs 
and  returns  to  which  he  was  liable.  The.jury,  thinbng 
that  when  the  underwriter  figns  a  policy,  and  thereby 
acknowledges  the  receipt  of  the  premium,  the  account  is 
finally  clofed  between  the  affured  and  underwriter,  found 
a  verdi£t  for  the  Plaintiff. 

Lens  Serjt«  having  in  this  term  obtained  a  rule  wifi  to 
fet  afide  the  verdidl,  and  have  a  new  trial, 

«  Beft  Serjt.  (hewed  caufe.  He  contended  that  it  was 
not  competent  for  the  underwriter  to  difpute  the  fail  of 
the  payment  of  the  premium,  which  he  had  folemnly 
acknowledged  on  the  p61icy,  againft  the  affured.  In  the 
cafe  of  Dalzel  v.  Malr^  i  Campb.  N.  P.  532.,  which 
bore  at  leaft  as  much  the  afpeA  of  fraud  as  this  does, 
the  policy  was  held  to  be  conclufive  evidence  of  pay* 
ment.  The  diftinftion  is  taken  in  th^  cafe  of  Ahj  v. 
Bland^  i  Parky  6  Ed.  34.,  that  as  between  the  broker 
mnd  underwriter  the  policy  is  not  conclu{ive  evidence  of 
the  payment  of  the  premiums,  but  as  between  the  un- 
derwriter and  affured,  it  is  conclu(ive.  If  there  had 
been  any  fuggeftioa  of  fraud,  that  was  a  fadi  to  be  tried 

7  ^y 
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by  the  jury,  wfio  have  -found  diat  thmt  was  no  fraud. 
ILawnnceJ.chferrQdy  that  the  Hke  vcrdifl  had  been 
found  in  the  cafe  of  Ma%wr\,  Sifneon  in  this  ooitrt, 
fofi.  ^T,  tt.^  yet  the  CoUrt  did  not  think  that  the  find-' 
ing  concluded  the  h&f  there  being  eTidence  of  firand.} 

Lifts  and  Vaughan  Serjts»|  contrij  contended,  that 
there  was  in  this  cafe  abundant  evidence  of  fraud.  The 
credit  which  Goi^don  obtained  was  created  and  kept  up 
by  the  reprefentations  irhich  the  Plaintiff'  enabled  Gor^ 
don  to  make  to  the  Defendant.  It  did  not  therefore  lie 
in  his  mouth,  to  clai/n  a  xepayment  of  premiums  as 
having  been  paid,  which  in  truth  never  were  paid,  and 
which  failed  to  be  paid  through  the  Plaintiff' 's  own 
gfofs  treachery,  witfaottt  at  leaft  allowing  thofe  pre« 
miums  in  account.  [^Mansfield  C.  J.  fiiggefted,  whe- 
ther if  the  Plaintiff^  procured  the  policies  to  be  effeded, 
knowing  that  the  premiums  w^re  not  paid,  and  that  he 
never  intended  to  fupply  the  funds  to  pay  them,  that^ 
fraud  would  not  make  the  policy  void,  and  in  fuch  caie 
tlie  confequence  would  be  diat  the  Plaintiff',  would  not 
be  entitled  to  recover  the  lofs  upon  the  VigilantJ}  Lens 
denied  that  the  policies  would  be  void. 

Tbe  Qourt  were  all  of  opinion  that  there  ought  to  be 
m  new  trial.  The  jury  were  ftroi^ly  imprefled  in  this 
cafe,  as  they  were  in  the  cafe  of  Mavor  v.  Simeon^  with 
the  general  doftrine  that  the  tranfa£lion  Is  clofed  when 
the  underwriter  writes  his  receipt,  and  that  he  cannot 
afterwards  fay  tbe  premium  has  not  been  paid.  But  tbe 
Plaintiff*  knew,  as  appeared  by  his  own  letters,  tliat 
Gordon  was  perfeAly  unable  to  pay  thefe  premiums. 
The  Plaintiff  had  prevailed  on  him  to  effeftuate  thefe 
policies^  in  effe£iing  which  he  knew  that  Gordon,  ac- 
cording to  the  common  courfe  of  bufmefs,  got  receipts 
for  this  immenfe  fum^  and  he  knew  that  the  Defendant 
K  k  4  mud 
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muft  give  tliefe  receipts.    The  Piadiitiff  knew  tlut  Gcr^ 

Jon  had  no  fund  out  of  wfaidi'  that  money  could  haTe 

been  paid.    He  knew  that^  according  to  the  comfe  of 

bufinefiy  though  receipta  wtsre  to  be  giTen  bj  the  uPr 

derwriters  idio  fubfcfibed  the  policies,  yee  in  Mt  Hft 

money  had  ever  paflM  between  the  underwriter  aii4 

broker ;  he  knew  he  had  promifiad  A&  .bnAerrta  pot 

into  his  hands  the  proceeds  of  the  caxgo  of  the  Ti^t^^ 

and  that  be  fliould  alio  receive  the  freights  of  the  other 

three  (hips :  and  then  with  regard  to  the  freights,  )ft 

has  given  the  freights  of  thefe  three  ihips  to  ThortU^u 

and  Bajlrfi    they  became  the  alfignees  of  the  fli^a, 

and  received  the  freights,   and  therefore  the  Plainnff 

knew  that  the  broker  never  paid  the  premium.    Know- 

ihg  then  that  Gordon  received  the  receipts,  and  tharte 

never  Vrould  pay  the  premium,  he  brings  a£lionr  in  this 

.court  to  recover  back  premiums  which  he  knew  nefter 

were  pdd,  nor  could  be  paid.     So  that  diis  is  a  mon- 

ftrous  propofition  on  the  part  of  the  Plaintiff,  who  fiiys 

by  this  adiion  againft  the  underwriters,  return  me  that 

premium  which  you  never  received,   but  which  yon. 

ought  to  have  received,  and  which  you  would  kase 

^  received,  if  I  had  not  cheated  the  broker,  by  promifitig 

him  this  fund  out  of  which  he  was  to  pay  the  premioqi, 

-and  then  diverting  it  into  another  channel.    It  is  impor- 

fible  that  can  be  fupported,  and  therefore  there  maftl^ 

la  new  trial.  < 

Itule  jM>liite* 
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Mator  v.  StiiBo^. 
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tHE  PUxntiff  declared,  that  in 
confidehitkm  tlat  tliePlabitiflriMid 
jbcfofi  rtartlmyy  m  an  iafiireryiui- 
derwntten  certain  policies  d  af- 
ttbnce  li  to  c^^tain  fuma  there- 
Jo  fidtfcfibad  agaittft  hb  »ubm 
on  the  ^pa.  and  merchaadiset  ia 
thole  policies  ipedfied,  without 
Mcdvu^  th^  pfenuttins  therein 
4iiendoiiedy  the  Defendant  nn- 
dertook  to  pay  him  fo  much  as 
the  premiums  amounted  to,  upon 
fcquaft  1  lhei%  wtfrr  alio  a  conaf 
for  inteiefl*  and  the  ulual  money 
counts.     Upon  the  the  trial  o£ 
tile  onifef  at  the  London  fittings 
after   MKcbtnlnuu  term  .x8o9» 
hefore  Mansfield  C.  Jf    it  ap- 
peared that  the  Defendant  hav- 
ing long  empbyyed  Ha/nesf   a 
hroker»  to  efieA  infunmces  for 
him ;  and  the  broker  being  cob- 
'  fiderably  Indebted  to  him  on  the 
balance  of  accounts  and  the  De- 
fendant much  fufpe^Ung  his  dr- 
cumibuices,   it  was  agreed  be- 
tween thenH   in  order  to  keep^ 
the  broker  froni  bankruptcy,  and 
'  to  liquidate  his  debt  due  to  the 
Ditfeilduity  that  Haynes  lhoul(> 
continue  to  effedt  infurancet  fxx 
the    Defendant    as    ufualt   and 
iioidd  debit  him  with  the  pre- 
Buiimty  but  flioald  lodge  all  the 
policies  in  the  Defendant's  handsy 
fttd  pieniHt '  mta  to  receive  the 
Joflet  and  retoma  of  preminm. 
The  hroker  accordingly  efieded 
polkict  with  the  various  perfims, 
the  premiimis  on  which  amounted 
to  xaiooo/.y  and  amoogft  othen 
with  the  Plaintiffi  none  of  whom 
ever  received  the  pfemiomsf  but 
cndaaStA   the  broker  with   the 
amount:  thebroker  fedged  the  po* 
ficies  in  the  hands  of  the  Defen- 
daatf  who  never  paid  the  broker 


the  premiums*  This  couiie  of 
dealing  confiiiued  untfl  flie  pre- 
mmw  for  which  i(9Hf!r  caedited 
the  Defendanty  exceeded  the  ba- 
lance due  to  him  by  ado/.}  the 
Defendant  then  ceafed  to  employ 
Hajne*  to  elfeA  any.  more  po- 
licies. It  was  contended  for  the 
Defendant}  that  the  Plaintiff 
having  acknowledged  on  the 
face  of  the  policies  the  payment 
of  the  premiums}  was  eftopped 
from  claiming  them  as  agauxft 
the  underwriter  s  if  he  ehoft  to 
give  credit  to  the  broker}  that 
was  at  his  own  riik ;  but  to  the 
brcdoer  abne  coukl  he  lefbrt  for 
payment}  if  he  did  not  inSft  on 
receiving  it  at  the  time  of  ex- 
ecuting die  policy*  If  this  were 
not  fO}  there  would  be  aa  end 
of  the  whole  fyftem  of  under- 
writing. The  fpecial  jury,  un- 
willing to  fubvert  fo  important  a 
branch  of  trader  found  a  verdiA 
for  the  Defendant* 


1810. 
Majf  Z4« 

Anjmdeiwiter 
after  executing  a 
policy  and  giving 
deditto  the 
broker  for  the 
premium}  may 
lecover  the  pre- 
mium agamft  the 
underwriter,  if  it 
appear  that  the 
aifiired}  to  cover 
a  balance  due 
from  the  broker 
tohimfelf}  pro- 
cured him  to  cf- 
feA  the  infurancet 
debitmg  the  al^ 
fured  m  acceuat 
with  the  pre* 
miumS}  and 
lodgmg  the  poli- 
cies in  the  hands 
of  theafliired 
to  enable  him  to 
receive  the  kfles. 


/P^^^JJ^. 


(kcAdl  Serjt.  had  obtahied  a 
rule  nifi  for  fettmg  afide  the  ver- 
dict} and  having  a  new  trialf 
againft  which 

Sb^ber,d  and  Be^  Serjts.}  m 
Hilary  term  iSipf  (hewed  caille* 
As  to  the  fpecial  oontraft  fiated 
in  the  firft  count}  there  was  no 
•videnoe  whatever  of  aay  fiich 
contrad  being  made  in  faAy  and 
it  was  not  a  contra^  which 
could  arife  by  implication  of  Uw» 
for  the  contiaft  which  the  law 
would  imply}  muft  be  aooofding 
to  the  uiage  of  the  trade ;  and 
the  niage  of  the  trade  was  di- 
re^y  in  oppofition  to  any  fudi 
prad^ice.  Heynes  was  employed 
to  cffeA  iafiuinces  after  the  afw 
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1 8  T  T .  rtBgement  between  him  and  the 

'_    -^—  J        Defendant,  precifely  in  the  fame 
•     MaTOB  ^^y  ^^  before,  there  was  no  al- 

^^  teration  ma<le  in  the  manner  of 

Sl&lSOK.        •  doing  bufinefs  :   no  communica- 
tion upon  the  fubje^l  was  made 
hj  Haynes  to  the  undL-rwritcrs : 
if,  therefore,  the  balance  of  pre- 
miums, upon   the  fiatemcnt  of 
accounts  between  Hajnes  and  the 
Defendant,  had  been  in  favour 
of    HajfKjf   his  affignees,   (be 
having    become     a    bankrupt,) 
would  have  had  a  right  to  re- 
cover that  balance  of  premiums 
•gainft  the  Defendant.   The  De- 
fendant did  not.  create  thefe  voy- 
ages and  cargoes  for  the  purpofe 
of  getting  money  from  the  un- 
derwriters ;  he  was  procecviing  in 
the  ordinary  courfe  of  his  mer- 
chandize, and  caufed  Hajnej  to 
proceed  in  the  fame  way»  mak- 
ing only  this  alteration,  that  he 
required  permiiEon  to  receive  the 
loifcs  himfelf,  which  he  had  a 
right   to  do.     Dalzell  V.  Mairt 
I  Campb,  53»^  was  precifely  fi- 
mtlar.    This  is  not  the  cafe  (to 
which  Coekell  compared  it,)  of  a 
man,  who  fufpedting  his  credi- 
tof,  makes  a  lai^e  purchafe  of 
him,  as  in  Martin  v.  Pewtri/sf 
4  Burr.  2476.,  with  intention  to 
fet  off  the  prices.     All  the  calbs 
prove   this  principle,    that   the 
contradl  of  aHurauce  is  a  contra<5t 
between   the    aiTured    and    the 


broker,  not  between  the  alTurtd 

and  the  iinderwriter,   and  the 

bargain    Is   fuch,   that}  in  the 

language  of  BulUri^  Gromr, 

Dtiiou,  I  TJL  iiS'i  "Itmalttt 

«*  no  diiFercnce  whether  at  the 

*«  time  of   making  the  policy, 

«*  the  underwriter  knew  the  prln* 

**  cipal  or  not :  he  trufled  to  the 

«  broker,  and  credit  was  givco 

«  to   him,    not  to  the  other." 

[^La^renceJ.  That  cafe  tuned 

on    the    effedl  of  a  del  cndert 

commiflion.    You  lay  that  there 

IS  a  diilindl  contraft  between  the 

broker  and  the  underwriter;  but 

if  the    affured  be  not  a  pirty 

how   could  he  fue  on  the  I0&. 

-  The  argumeiU  requires,  thai  at 

Icaft  this  (hould  be  a  tiipamte 

contni£l,  for  the  underwriter  en. 

gages  to  pay  a  lols  and  to  lenna 

premiums.]] 

Mjtfrnetv* 

CockeIl3XidMarJkallSe^» 
a  fubfequent  day  were  heard  jo 
fupport  of  the  rule,  and  the  Court 
took  time  for  confideration ;  l»t 
the  rule  was  difcharged  two  ^diy$ 
•after  upon  a  compromife.  And 
on  this  day  the  caufe  bdi? 
.named,  the  Counfel  inf<wMd 
the  Court  that  it.  was  compro' 
mifed,  fo  that  no  judginest  wii 
given ;  but  the  inclination  of  ilj 
Court  was  vifibly  in  fr^^*'  • 
the  Piaiml/T. 
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MeLLISH  v.  StANIEORTH.  Ma/  aa* 

Hj^HIS  was  an  a£fcion  upon  a  policy  of  infurance  at  and      A  warranty 

from  Gottenburgh  to  the  Qiip's  port  of  difcharge  in  ^^^^  "^^^ 
the  Balticy  warranted  free  from  capture  and  feiziire  in  difcharge*  does 
the   Clip's   port  or  ports  of  difcharge,   upon  the  Ihip  not  i^ludc  cap- 
Swwarronu^  and  the  infurance  was  declared  to  be  on  fo[*on"the*o^de 
goods  :  the  premium  was  ten  guineas  per  cenU^  to  return  of  the  port  by 
five  pounds  for  arrival.    The  lofs  was  averred  to  be  by  \^^l^^^^^ 
hoftile   capture  on  the  high  feas.     Upoix  the  trial  of  difcharge. 
this  caufe  at  Gaildball^  at  the  fittings  after  Hilary  term 
18 1 1   before  Matufidd  C.  J.,  it  was  proved  that  at  the 
time  of  effe£ling  this  infurance,  the  circumftance  of  the 
warranty  contained  in  this  policy  made  the  difference  of 
one  half  in  the  premiums  upon  this  rifk.    The  veiTcl, 
having  on  the  aoth  of  Augujl  taken  a  pilot  on  board  at 
Psfi/,  who  informed  the  matter  that  the  French  were  in 
pofleiHon  of  Wifmary  came  to  an  anchor  in  the  open 
fea,,at  the  fouth  point  of  the  iile  of  Poehl^  about  one 
German  mile  and  three  quarters,  or  feven  Engli/b  miles 
diftant  from  Wtfmar^  at  which  place  ihe  was  deftined  to 
deliver  her  cargo,  not  within  the   reach  of  any  guns 
from  the  (bore  \  and  on  the  fame  day,  about  five  hours 
after,  eight  French  foldiers  came  off  in  a  boat  from 
Wifmar  and  took  pofielfion  of  the  veiTel,  and  on  the  fol-  « 

lowing  day  a  French  officer  coming  off  ordered  the  (hip 
under  weigh,  and  brought  her  to  an  anchor  three  or 
four  miles  further  in,  but  in  the  roads  of  W'tjmar^  not 
in  the  harbour,  as  ihe  drew  too  much  water  to  enter 
the  harbour  of  Wifmary  in  which  were  only  eight  or 
nine  feet  water.  The  captors  difcharged  her  cargo  in 
the, Toads,  and  carried  it  on  fliore  in  lighters.  The 
mailer  of  the  veffel  and  other  witncffes  proved  that  he 
could  have  gone  further  in,  within  two  En^^  miles  of 

the 
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rSifw     ,    tlMhairboori  that  the  phce^^dMT^  lie clft^^ 

not  withb  the  pore  of  Wyindr  ;  fttt  tefl^db^Mt  di(^' 
charge  their  cargoes  thefe,  %tlt  tfttail^ai^ablr'foQr 
Bn^Jb-ftC^kei  and  a  quattier'nearet  to  iF^^'ifatr  before  dwy 
begiif  ^e  difcharge  their  cargoes^  4ir  tlftfre  were  two' 
fath^mt  water  in  Wifmar  roads,  and  that '^  veffd, 
^kli  drew  not  more  than  eleven  feet  water,ieottld  hn 
fafely  gone  in  within  three  EhgUfb  miles  of  the  (horer 
Thereafon  why  the  pilot  did  not  carry  him  intoWyawr 
roads  immediately  on  his  coming  on  board,  was,  that 
ahhough  the  wind  was  fair  for  him  to  carry  the  (hSpini 
it  was  not  fair  for  him  in  cafe  of  danger  to  get  out 
again.  The  Chief  Juftice  being  at  that  time  of  opi-' 
nion  {a)  that  it  was  a  queftion  of  law  whether  iok  teflel' 
were  in  port  within  the  meaning  of  the  warranty,  tte 
jmry  found  a  rerdia  fcr  the  PlatntiiF,  liibj^  to  Ais 
point  reierred* 

Accordingly  Lens  Serjt.  haying  obtained  in  this  teno 
a  fttle  nifiior  a  new  triait 

Mkfherd  and  Sefi  S«jt8.  ihewed  cavfe,  eoirteii% 
that  upon  the  words  -of  tfata  warranty^'  wfakh  like  tthtt 
condkiant  mail  be  ftridly  and  liienltf  Miftnied,  it 
was  wholly  immaterial  whediec  the  capturing)  <»(< 
sAtfd  from  the  port  of  difcharge  or  ftot,  ptovlMlM 
tiie  veflel  was  not  wiAinthe local  aiftbit of  ikt^^ 
difthirge  t^  the  time  of  her  capture  $  ortthif  otfa«rM 
a  retkl  captured  within  her  port  of  difdbAtgt  #Mffi4i^^ 
dually  withiir  this  warranty,  whether  the  ttjitttrSlf 
force  had  come  from  the  coaft  of  the  oppoSte  ctMitrtj 
dr  had  illhed  ficom  the  port.  The  ofily  qttefflcn  ▼»; 
att  to  the  local  pofittbn  of  theflifpat  Ae'tlm^oftffi 

(«)  But  ice  Reptcr  y.  Pear/oHt  eonfrit  az  N9V.f  Xkbeil^ 

^pturc ) 
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capM^I-wdfit  mi$  fwto/dtar  from  die  eridcacd,  Aak         tttu 

(b(^wi^iipttIieif,vUhmlicr.|ioitof  difihaifB^  theses 

ftm$  wbf  fl>^  h^A.Ml  bMB  )Nroi|g^(  irithtn  that  port 

wi»c«aIlq.ioiimisfiil9  bulif  it.wM  fit  to.eaq|«iie  imo 

tb,<;m,.ijb^.T«9rfqqiil  dus  cafe  wait  a  Wf  gopdooi^  k 

wa3.  the  duty  ^  die  maflmr  to  liii  cnpl^jers  o^  10  xim 

hj&  Cbipi  into  the  j^va  of  danger,  fipom  which,  be  could 

iK^ag^a  extQca^e  himfelf.    TUa  waa  a  much  fltnmger 

a^k  fot  the  Plaiotiff  d^ui  the  PiUau  cafes,  ia  which  the 

y^flels  had  anivod  at  a  fituation  where  they  ufually 

lighten;  in  pieparatba  for  paffing  die  bar,  and  the  qip» 

tain  had.a&uaUy  gone  on  fliore  to  the  cuftom*botife 

with  his  papers.    The  circumftance  of  having  a  pilot 

on  board  does  not  mark  the  teSbi  as  being  in  port.    No 

feffel  can  Icg^y  come  up  ib^Tbsmis  or  go  round  the 

b9ck  of  th^  ^  /  JTigii  wdthpot  a  pilot:   Yet  it  caiw 

not  be  £ud  that  all  Tefiels  in  thofe  fituadoaa  art  ill 

port. 

Litu  and  Fmtgitm  Seijts.  toniri.  The  port  of  deC*. 
tinatkm  fnmiihing  the  hoftilitr  intended  to  be  guarded 
i^futtft  b«f  due  wananty,  diis  loii^i^  widan  thr  mean- 
ing of  the  waitanty,  to  bo  boame  by  die  *«fibred«.  .In. 
ihePittiiicafearditeSDrcedid.not  iflue&om  the  port  oC 
'difidiargto9  the  m^  pnmMer,  whidi  made  ^aho;  cap« 
tiuts>  cMiefi^om  DmUmk  j .  bad  lit  come  ti^fnmPiUm^ 
die  loiiso  wOMld  have  bew  .widiitaL  diec  wvmily;  TW 
jury  bare  not  delermia^.,the  jioi^^  a#  zf^^^Msns 
tUs  nfiid  were.  ¥)  pon  or  j9P^  « ibef  baiN^  t^aipr^^ly  jut^, 
ferred  tl^  point  to  die  cQafich»tio^  of  the  <2puft,  H 
die  ?ei&l  had  b^en  l^ft  o£F  die  CwtK^^nil^if  $be  lile  ^ 
PmA/,  byic^ptvre,  by  an  eatrinfic  forces  cert^y^lhat 
wo^^>e  oi)e,a(  t)^  jpepls  againft  which  tlj^  underi^tea 
iniiire. 

MaNSfiiL^ 
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Mamsfibld  C.  J.     In  tbift  cafe  the  jurf  c^rtidnly 
were  ftruck  with  that  which  is  obrioas  to  every  one, 
that  if  a  captain,  a£ting  either  widi  or  without  the 
orders  of  his  owner,  means  to  be  taken,  he  was  as  cer- 
taiii  of  beitig  captured  iii  the  fituation  where  this  vefiel 
anchored,  as  in  port;  fo  that  if  he  were  difpofed  to 
pra^fe  fraud,  it  might  be  very  eafily  pradifed  ;  here 
the  (hip  watts  five  hours  off  the  fouth  end  of  the  Ifle  of 
Poehl  s  the  mafter  being  aflced  why  he  did  not  'weigh 
anchor  and  depart  when  he  faw  the  foldiers  approach- 
ing, £ud  that  the  wind  was  fair  to  go  in,  but  not  to 
come  out.     But  the  difficulty  is,  how  to  fay,  in  the 
words  of  the  warranty,  that  the  fhip  was  within  the 
port ;  if  (he  were  within  her  unloading  ground,  that 
would  be  a  ftrong  ground  to  fay  (he  was  within  the 
port,  though  not  literally  ;  but  here  (he  is  Tour  miles 
from  the  road,  and  if  four  miles  will  not  proteft  her,  I 
do  not  fee  how  five  would  ;  nor  do  I  fee  how  we  can 
fay  that  the  Plaintiff  has  not  a  right  to  recover.     Whe» 
Aer  the  underwriters  can  form  a  warranty  to  iheet  the 
miichief  in  fome  other  way,  may  be  confidered ;  Ae 
warr^ty  might  be  againft  any  force  in  or  iffning  bom 
^t  pc^  pf  di£Bhaige. 

Role  difcharged. 
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Waters  v.  Rees,  one  of  the  Bail  of  Sir  W.  May  a». 

Mansbll  Bart. 

QHEPHERD  Serjt.  moved  for  a  rule  that  the  po«      If  a  PLuntiff 

thonotary.  in  taxing:  colls  on  the  ludtrmeot  obtained  ""^^^  a  judg- 
•     ,.  r   I      ,     «.         rr       .  .     .       ,^    ,  ixif nt  for  moner 

in  this  caufe  b^  tiie  riaintiff,  might  be  diredted  to  com-  lent*  and  intereAt 

pute  intereft  at  5/.  per  cent,  on  the  fum  of  1 181/.  10/ ,  ^*  cannot  there- 
the  amount  of  a  judgment  figned  the  6th  day  of  July  bailtopay  him 
l8lO|    in.  an   adion  in  which  the  fame   Waters   was  intereft  on  tho 

PlainiifF,  and  Sir  TV.  Manfell  Bart,  was  Defendant,  v^A  ^"^"^  ^  **• 

.  judgment  as  ptii  • 

in  which  a£lion  Reei  and  71  Waters  did  in  Eafter  term,  ©f  lu,  cdli. 

50  Geo.  3.,  enter  into  a  recognizance  of  bail  upon  this 

condition,  that   if  judgment  fhould  be  given  for  the 

Plaintiff  againft  Sir  W.  Manfell  in  that  a6iion,  then  the 

faid  Sir  W.  Manfell  fliould  fatisfy  all  fuch  damages  which 

fliould  be  adjudged  to  the  Plaintiff  againft  him,  or  Oiould 

render  his  body  on  that  occafion  to  the  prifon  of  the 

Fleet:  hS  prayed  for  this  intereft  to  be  computed  from  6th 

July  1810  to  14th  May  1811,  when  tlie  fum  of  1181A 

was  paid  to  the  Plaintiff  in   part  fatisfa£iion  of  his 

judgment  againft  Sir  W.  Manfell^  and  that  the  Plaintiff 

might  be  at  liberty  to  fue  out  execution  againft  Rhi 

for  what  was  then  remaining  due  on  the  faid  judgment 

againft  Sir  W,  Manfell^  'and  for  fuch  intereft,  and  coftf 

fo  to  be  computed  and  taxed,  and  for  {heriff'.a  poun^ 

dage,  cofts  of  levy,  and  all  other  incidental  expences. 

The  circumftnnces  ftated  were,  the  a£iion  was  affump- 

fit  for  mohey  lent  and  intereft  thereon,   the  Plaintiff 

iffued   a   writ  of    capias  ai  fatufadendum   againft  the 

principal,  but  being  unable  to  take  him,  he  proceeded  ta 

Mkbaelmas  term  againft  the  baiL 

Lem  Serjt.  (hewed  caufe  againft  this  rule  in  the  firft 
jb}ftance.    This  is  a  novel  attempt^  and  dot^  not  come 

within 
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witlBB  ui0  tenns  ot  the  feooginzaDiC€«  .  For  it  t$  plaao 
that  the  Plaintiff  nefor  did  or  co«Id  recoverdkis  inteidt 
agahift  the  principal  in  thb  affionj  whatefct  he  might 
do  in  a  new  a£tion  upon  die  jiidgniest»  hot  it  is  only 
in  thb  a£tion  that  diefe  bail  are  HaUe.  It  |mdd  be  pe- 
ciifiarly  hard  to  fabjea  the  bail  to  dus  borthen  in  .the 
prefent  cafe,  becaufe  their  principal,  hj  leaving  the 
realm,  has  put  it  out  of  their  power  to 
him. 


Mansfield  C.  J.  (after  enquiry  made  of  die  offiem). 
We  have  never  known  any  inftancea  of  this  harini 
been  granted,  which  is  a  fufficient  anfwer  to  the  prdSnt 
application :  we  ought  not  to  load  the  bail  with  moia 
liabilities  than  they  at  prefent  incur. 

Rukxefufti 


^A'^r^n 


/   j^  ^>^    ^  ^       Gould  and  Others,  Admuiiftrators  of  Robiksok 
^  .  V.  Barnes. 


JJy 


/) 


Vapcrfim  HPHE  Defendant,  Jefepb  Barnes^  entered  into  a  bead 

mxx  into  a  bond  ^^  RMnfin  by  die  name  of  Thomas  Barma  /  diiooriip 

dv  9l  wrooff  ^^ 

CkriJIian  «^m^  out  the  bond  he  *  was  called   Thomas.      In  debt  ca 


sad  befindon       this  bond,  the  Defendant  was  fned  by  Us  real  naw 
ftmld^fiwdby  J^fiP^^  an4diedecbradonftateddiathe,«b7die9aw 


fuch  name.    A     and  defcription  of  Thomas  Barnes^  of  &c.,  by  hb  < 

J^'J^lg^  writing  obligatory,  fealed  widi  his  feal,  acknowledged 

aaiM»  flatingthat  himfetf  to  be  held  and  firmly  boond,**  Src    Tlw  D^^ 

ke>bytktwR«g  fendant  pleaded  mm  ^/lAwi.  At  the  trial  of  the  cadt 

f^bdad»iibad.    ^'^^'^  Lsmrtticti.    in  GuiUhaO,    at    the    adjoomed 

fittings  9haHilary  term,  J?^Serjt.,  far  the  Defendant 

contended,  diat  upon  this  declaration  the  Plaialiff  iiughl 

to  be  aoofmted^  Lawrenci  J.  however  peimilteJ  tht 

»3 


QomiM 


IN  raxjaw^rmr  Y^am  09  GEORGE  m. 

Plaintiff  to  fake  a  verdid,  and  faid,  that  as  die<ibJM* 

tion  was  an  xbfi  x^ordf  the  De£9odaiit  might  move  in 

ATXC&  of  judgment  if  *he  fliouM  chink  fit.    A  niie  ffj/i 

for  that  purpofe  wa«  applied  for  and  obtained  on  a  for-        o$MHm» 

ij^rdaj;  and  in  fupport  of  the  application  Hyekman  ¥• 

JiotUt,  ,Dyn  279.  ^n  and  Field  t.  Winhwy  Crv.  EHz. 

S91-9  were  cited. 

•^ 

On  this  day  Vaughan  Serjt.  {hewed  caufe  againft  th« 
rule. 

'  'Xawrence  J.  Is  not  the  cafe  of  Clarle  v.  yitad^  in 
^rror,  Ltanv.  894-  direftly  to  the  pomt  ?  Is  tfiere  any 
thing  in  this  ? 

Vaughan  Serjt.  admitted,  that  if  the  Defendant  had 
been  faed  by  the  name  of  Thomas^  and  had  pleaded  in 
abatement  that  his  name  was  Jofeph^  he  would  have  been 
eftopped  by  the  bond  \  but  contended  that  the  fheriff 
could  {a)  not  have  executed  final  procefs.  againft  him  by 
|he  name  of  Thomas  without  being  a  tvafpafler. 

Chambre  J.  If  the  Defendant  had  pleaded  in  abate- 
nient,  it  might  have  been  replied,  that  he  was  known  as 
*w^ll  by  the  one  name  as  the  other^  and  the  bond  would 
^ve  b^en  evidence  of  it. 

.       ,    Rule  abfolute  (*)• 

and  ^ock  y.Lttgbtofi,  i  Saik.  5 1  •. 


^  Vol. lit.  ^  LI 
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i8xi. 


May  %A* 

The  Court  will 
Dot  fet  afide  a 
judgment  smd 
execution  in  cjcA- 
mcnt  in  order  to 
let  in  a  perfon  to 
defend,  though  he 
make  an  affidavit 
fetting  forth  a 
dear  title,  and 
^er  to  pay  ooftc. 


Dos,  on  the  Detnife  of  LE2>Gck,  v.  Roh^ 

T/ldUGHJN  Seijt.  mipftd  tba  the  judgment  «&d  ex-* 
ecutiQii  m  this  cafe  m^ht  be  fet  afide.  on  pajnieBt 
of  cods,  and  that  one  Paletborpe  might  be  let  in  to  de- 
fend :  and  grounded  hia  motion  on  an  affidavit  made 
by  Paletborpe^  wherein  he  fwore  that  the  premifes  de- 
fcended  from  his  grandfather  to  his  father,  and  from 
his  father  to  him,  fubje£t  to  the  payment  of  5J.  to  the 
churchwardens,  by  whom  this  a£lion  wa^  brought;  that 
the  churchwardens  had  brought  feveral  other  ejeSmentSt 
and  had  never  proceeded  beyond  declaration^  and  thai 
therefore,  when  this  was  ferved,  he  thought  it  would  be 
a$  ufual,  and  did  not  in(lru£i  his  attorney.  The  Court 
however  faid  that  if  Palethoffe  bad  a  good  title  he  mighk 
bring  his  ejeftment. 

Rule  refuled. 


May  '44. 

VtzBritlJh 
ibbje^t  ha«  an  in* 
tereft  in  any  part 
of  a  carg^Oy  on  a 
valued  policyi  he 
may  recovef  to 
the  extent  of  the 
policy  on  a  count 
averring  intereft 
in  himfelfy  if  he 
proves  fome  inte- 
reft»  although 
alien  enemies  may 


t^EiSE  and  Another  v.  Aquilar.  (a) 

nrHIS  was  an  action  upon  a  policy  of  infurance  upoB 
goods,  valued  at  19,000/.  Several  perfons  had 
contributed  to  form  this  cargo,  refpe£live]y  becombg 
partners  with  the  Plaintiffs  in  various  aflbrtments  of 
goods  which  thofe  perfons  chofe.  The  Plaintiffs  were 
interefted  in*  the  proportion  of  four  parts  in  nine  of  the 
whole,  and  the  other  perfons,  fome  of  whom  were  alien 
enemies,  were  interefted  in  the  other  five  parts:  tb^ 

be  bterefted  in  other  parts  of  the  cai^^o. 

(a)  See  Tajle  ^r.  Bourdillotif    and  Fei/e  y.  JBell,  f^.%  voL4» 
the  laft  cafe  in  this  tenny  fo^%i    p*  4« 

PhiiH 


N  . 
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Plaintiffs  had   written  inftru£lion8  to  their  broker  to  18 IT. 

infure  four  parts  in  nine  for  the  account  of  the  Plaintiffs       *~  _  ^^ 
and  others*;  hut  there  was  no  evidence  that  any  others  ^, 

than  the  Plaintiffs  had  acquired  any  intereft  in  thofe        AouiiAm 
four  parts.      The  Plaintiffs   obtained  a  verdiA   upon 
a  count  in  which  they  had  laid  the  intereft  in   them- 
felves. 

Lens  Serjt.  had  obtained  a  rule  nifi  to  fet  afide  this 
▼erdidl,  upon  the  ground  that  in  this  count  the  intereft 
was  not  duly  alleged,  for  that  the  19,000/.  was  intended 
to  cover  the  whole  cargo,  and  therefore  the  intereft 
ought  to  have  been  laid  in  all  the  perfons  inte« 
refted.  Upon  the  other  counts  the  queftion  of  alien 
Plenty  arofe,  whofe  intereft  was  not  proteAed  by  a 
licence  to  Feife  and  Co.,  on  behalf  of  themfelves  and 
others. 

Shepherd  and  Beft  Serjts*  (hewed  caufe,  and  Lem  and 
Vaughan  Serjt s.  endeavoured  to  fupport  the  rule. 

Mansfield  C.  J.  Suppofe  other  perfons  befidet  the 
Plaintiffs  were  interefted,  yet  if  the  Plaintiffs  were  in- 
terefted  [a\  is  not  that  fufficient  in  the  cafe  of  a 
valued  policy  ?  It  has  betsn  held  again  and  again, 
that  it  is  unneceffary  to  prove  the  amount  of  intereft 
under  a  valued  policy.  Therefore  we  muft  take  it 
that  the  value  infured  is  the  value  of  the  Plaintiffs* 
intereft.  I 

Heath  J.  This  objeftlon  certainly  was  not  ftarted 
at  the  trial  \  no  doubt  it  appeared  that  others  were 
interefted  in  the  other  five  parts,  but  Feije  and  Fanmus 

{a)  See  the  cafe  of  Qohen  v.  Eannam^  $  Juljf  Trinitj  term,  181  j# 
/^^  V0I.5.  . 

L 1  a  had 
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1811.  bad  a  feveral  intereft  in  the  four  parts  ;  the  purport  of 

the  inftru^iions  to  the  broker  were,  to  infurc,  as  to  thofe 
four  parts,  for  their  account,  and  the  account  of  others 
who  may  intereft  themfelves,  /.  e.  in  thofe  four  parts« 
It  was  competent  for  the  Plamtips  to  infure  their  fe- 
parate  intereft,  as  it  was  competent  for  others  to  choofc 
whether  they  would  infure  their's  or  not.  The  Defend- 
ant ought  to  have  (hewn  that  others  did  acquire  an  in- 
tereft in  thofe  four  parts,  before  be  could  raife  thii 
objeftion. 

Lens  admitted  that  both  anfwers  were  decifire,  and 
without  going  into  the  conftru£tion  of  the  licence, 
the 

Rule  was  difcharged. 


JO^  ,4.  GOLDSCHMIDT  V.  WhITMORE. 


A  fentence  con-  T^HIS  was  an  af^ion  upon  a  policy  of  infurance  at  and 
JT?  roi^*^"  from  Hamburgh  to  any  port  in  the  United  King- 

cargo,  which  the  dom,  on  goods  as  intereft  might  appear :  in  cafe  of  cap- 
mailer  had  bar-  tuxe^  feizure,  or  detention  by  any  power  whatfoever, 
ratroufly earned        r  ,  .  .     t  ^       .  i-  i_ 

into  an  enem/t      ^"®  underwriters  were  to  pay  the  lots  withtn  2  months. 

blockaded  port,  Upon  the  trial  of  the  caufe,  at  the  fittings  after  Hilarj 

although  it  may  t^^^  ,3,,^  before  Mansfield C.  J.,  it  appeared  that  the 
be  concluGve  evi-         «.,^j^».  ,         ,rf'i  ^  j 

dence  th«  the  veflel  Anna  Catberina,  on  board  or  which  were  the  goods 

cargo  was  enemy's  infured,  and   which   were  jointly  the  property  of  the 

property  at  the       pjaintifF  and  of  certain  Hamhurghers,  failed  from  Ham^ 

time  of  capture  ^ 

andconderana-       burgh^  deftined  by  the  aiTured  for  a  port  in  Engiandj  but 

don,  does  not  dif-   that  the  mafter  barratroufly   fhaped  his  courfe   for  a 
prove  Ihe  allega- 
tion that  the  cargo  uas  loft  by  the  captain's  barratroufly  carrying  the  ca^  to  places  an« 
knows,  whereby  the  goods  became  liable  to  and  were  confifcated. 

blockaded 
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blockaded  port  in  Holland,  and  being  taken  by  an  Eng» 
kjli  cruizer,  was  libelled  in  the  Englijb  court  of  adrni- 
ralty,  and  ccmdemncd  *<  as  belonging  to  the  enemies  of 
our  lord  the  king,  or  otherwife  liable  to  confifcation." 
The  Plaintiff  had  averred  ihe  lofs  to  be,  that  "  th^  maf- 
**'  ter  of  the  (hip,  in  a  barratrous  and  fraudulent  man- 
"  ner,  took  and  carried  the  faid  fliip  or  veflel,  with  the 
"  faid  goods  on  board,  to  places  to  the  Plaintiff  un- 
*<  known,  by  means  whereof  the  goods  became  and 
**  were  fubjeft  to  capture,  feizure,  and  coniifcation, 
«  and  were  accordingly  captured,  feized,  and  confif- 
<<  cated,  and  wholly  loft  to  the  Plaintiff  and  the  other 
«  perfons  interefted."    After  vcrdid  for  the  Plaintiff, 


509 
1811. 

GOLDSCHMIDt 

If.  • 

WinTM0RX» 


Lens  Serjt.  in  this  term  obtained  a  rule  n\fi  to  fet  aflde 
the  verdict  and  enter  a  nonfuit  upon  two  grounds : 
firft,  that  the  licence  which  had  been  produced  at  the 
trial,  (the  terms  of  which  it  becomes  unneceffary  to 
ftate  on  account  of  the  ultimate  decifion  of  the  Court 
on  that  point,)  having  expired,  was  infufficient  to  lega- 
lize the  adventure ;  fecondly,  that  it  having  been  de- 
creed by  a  Court  of  competent  jurlfdiftion,  that  the 
goods  in  queftion  were  enemy's  property,  the  fentence 
was  conclufive  evidence  on  that  point,  and  therefore  the 
Plaintiff  could  not  recover  upon  an  infurance  of  hoftile 
property. 

Shepherd  and  Befl  Serjts.  on  this  day  (hewed  caufe. 
They  contended  on  the  firft  point,  that  at  the  time 
of  this  adventure,  which  was  in  July  18 10,  Ham" 
hurgh  not  being  then  an  hoftile  port,  a  confignment  from 
that  country  to  this  was  a  legal  adventure  ;  for  although 
Hamburgh  was  a  port  from  which  the  Britijb  flag  was 
then  excluded,  and  therefore  an  adventure  from  that 
port  to  another  port  from  which  the  Briti/b  flag  was 
excluded  would  have  been  liable  to  confifcation  under 
LI  3  the 


If« 


i8m. 

^Ck)LDeCHMIDT 
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the  Britijb  orderfi  in  council,  >f6t  there  was  in  the  order 
in  council  of  the   nth  of  Novetnber  1807,  in  the  6th 
article,  (i  Edw.  part  i.  Appendix)  an  exception  in  fa- 
vour of  "  any  veffel,  or  the  cargo  of  any  veffel  belong- 
ing   to    any    country    not    at  war    with  his  majefty, 
which  fliould  be  coming  from  any  port  or  place  in 
Europe  which  was  declared  by  that  order  to  be  fabjed 
to  the  reftriftions  incident  to  a  ftate  of  blockade,  dct 
tined  to  fome  port  or  place  in  Europe  belonging  to  his 
majefty,  and  which   fliouId   be  on   her  voyage  dtreft 
thereto.^    Nothing   therefore   in  the  Engli/b  municipal 
law  took  this  adventure  out  of  the  general  condition  of 
neutral  ftates,  which,  by  the  law  of  nations,  may  law* 
fully   trade  with  a  belligerent.      With  refpeft  to  the 
fecond   point,  he  fuggefted   that   the   Plaintiff?,  vho 
claimed  the  pargo  in  tl\e  prize  court,  and  who  com- 
pletely fatisfied  that  Court  as  well  as  the  jury  that  they 
were  innocent  of  the   intention  of  going   to   HdUtid^ 
prayed  that  Court  to  alter  the  terms  of  the  fentence^ 
upon  the  ground  now  objeAed,  that  it  would  difcharge 
the  underwriters,  by  fumifliing  them  with  conclufive 
evidence  that  the  cargo  was  enemy's  property  ;  but  the 
learned  Judge  who  prefided  in  that  court,  anfwered  their 
fioubt  by  faying  that  it  was  only  evidence  that  the  cargo 
was  enemy's  property  at  the  time  of  condemnation,  bat 
not  that  It  was  fuch  when  the  rifk  attached.     And  die 
fa£l  was  truly  fo  \  for  the  circumftance  that  conftituted 
the  goods  to  be  enemy's  property  was  the  mafter's  bar- 
ratroufly  taking  the  (hip  into  an  hoftile  port,  which  is 
one  of  the  riiks  infured  againft,  and  her  being  enemy's 
property  is  only  the  confequence  of  the  lofs  which  hap- 
pened by  a  rifk  infured.     Earl  v.  Rowcrofiy  8  Eaft^  126. 
A  lofs  by  condemnation  for  trading  with  an  enemy  was 
Jield  to  be  a  lofs  by  barratry :  the  terms  of  that  fentence 
fnuft  have  been  fimilar  to  this. 
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hens  and  Vaughan  Serjts.  ia  fupport  of  the  rule. 
Up  to  the  prefcnt  day  it  is  the  practice  for  thofe  who 
are  in  the  Hamburgh  trade  to  obtain  licences,  and  the 
pra&ice  is  much  ftronger  evidence  of  the  neceflity  of 
a  licence  than  the  fupcrficial  refearch  which  counfel 
can  make  into  tbefe  numerous  and  complicated  orders 
of  council  for  the  purpofe  of  a  fingle  caufe^  is  of  its 
being  unnecelTary,  From  the  circumftance  that  it  was 
fieceflary  for  the  veflbl  at  that  time  to  take  oUt  from 
Hamburgh  a  ii£lltious  clearance  for  Holland^  it  may  be 
confidered  that  Hamburgh  was  then  in  a  ilate  of  war 
with  this  country.  As  to  the  fecond  point,  the  fentence 
being  conclufive  evidence  of  all  the  fads  which  it  affects 
to  decide,  is,  according  to  the  authorities  of  Bohon  V; 
Gladfione^  ante^  2.  85.,  Pollard  w.  Bell,  8  T.  R.  434.,  La* 
thian  v.  Hetiderfony  3  BoJ.  \g  Pull,  499-,  Kitiderjley  v. 
Ciace,  2  Parif  6  ed.  485.,  conclufive  evidence  that  the 
goods  were  enemy's  property.  It  is  not  competent  for 
this  Court  to  enquire  how  they  became  fuch.  It  ia 
merely  a  verbal  criticifm  to  fay  that  the  goods  were 
enemy's  property  at  one  period,  but  not  at  another,  an.d 
it  camiot  avail  the  PlaintifTs.  In  Earl  v.  Rowcrefi  it 
may  prefumed  that  the  fentence  of  condemnation* 
which  is  not  before  the  Court,  was  for  contraband  trad* 
i^g :  in  this  cafe,  for  any  thing  that  appears^  as  the  pro- 
ceedings in  the  court  of  admiralty  are  not  all  before 
this  Court,  there  may  have  been,  and  it  muft  be  pre* 
fumed  that  there  was,  an  allegation  of  her  being  hoflile 
property  to  warrant  the  terms  of  this  fentence.  The 
fentence  makes  it  bodile  property  not  for  one  purpofe 
only,  but  all  the  concluGons  and  confequences  of  its 
bel^g  hoftile  muft  follow.  [They  prayed  that  the  cafe 
mig^t  be  again  argued  by  civilianSj  but  the  Court  thought 
it  was  wholly  ijmneceflary.] 

Mansfield  C.  J.,  after  reading  the  allegation  of  the 
lofsi  aiked  whether  the  evidence  which  fuftained  it,  did 
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not  alfo  prove  that  the  z&  of  the  mafter  made  the  goods 
to  be  loft,  call  it  enemy's  property,  or  call  it  what  yoa 
will  ?  How  does  the  fentence  fubfequently  pronounced 
affeA  the  cafe  ?  I  do  not  at  prefent  think  this  falls 
within  the  cafes  of  fentences  being  conclufive ;  but  fup- 
pofing  it  to  be  conclufive,  I  do  not  fee  how  it  helps  the 
Defendant.  It  is  the  matter's  barratrous  a£l  in  carryiog 
the  veflcl  near  the  enemy's  coaft,  that  makes  it  enemy's 
property,  guoad  this  captain,  it  is  enemy's  property, 
but  it  is  his  a£l  that  makes  i^  fuch;  it  is  equally  loft  to 
the  owner  by  the  captain's  aft,  whether  it  be  by  bis 
making  it  enemy's  property,  or  by  other  mifcondutt. 
It  would  be  ftrange  to  fay  that  the  underwriters  ihould 
be  difcharged,  when  it  is  the  barratrous  zfk  of  the  cap** 
tain  that  caufes  the  lofs. 


Lawrence  J.  We  do  not  gainfty  the  fentence  at 
all ;  it  may  be  enemy's  property,  but  it  waa  the  captain*i 
barratrous  z€t  that  made  it  fo. 


Heath  J.    That  is  the  pkdn  and  intelligibk  ground 
to  put  it  on. 

Rule  difcliaiged. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

Cpusma.  Vn  Nantes  and  Another.    In  Error.  Maj  »j- 

npHE  Plaintiff  below  declared  upon  a  policy  where-      A  wagering 

by  the   Plaintiff  below  and  R.  M.  French  dxi  (as  poUcy  and  a  policy 
,1  ;      V    .  -  ,   .       1  .  <>"  intereft,  are 

•well  in  their  own  name,  as  for  and  m  the  name  and  contraas  diftinA 

names  of  all  and  every  other  perfon  or  perfons  to  whom  in  their  nature 

the  fame  did,  might,  or  (hould  appertain,  in  part  or  in  all,  *^  "^™"**' 

caufe  themfelvesand  them  and  every  of  them  to  be  infured,  on  the  face  of  the 

loft  or  not  loft,  at  and  from  Elftneur  to  Ferroly  Cadiz,  V^^Y  ^^^ick 

and  Cartbagena,  upon  the  (hip  called  the  Hoopf  valued  ^^  -^^ 

at  1460/*    The  Plaintiff  averred,  amongft  other  matters,      If  the  policy 

that  the  (hip  Hoop  was  not  at   the  time  of  effeding  ^  ***  ^^,  common 
,         "^  "^  °  form,  It  IS  a  policy 

the  policy,  or  at  the  time  of  the  happening  of  the  lofs  on  intereft. 

hereinafter  mentioned,  or  at  any  other  time  whatfoever,      If  it  be  a  policy 
the  property  of,  nor  belonging  to  his  majefty  the  king  d^lS^mi^ 
of  Great  Britain,  or  of  any  of  his  fubje£ts.     And  that  aver  in  whom  the 
the  Plaintiff  below,  together  with  R.  M.  French,  were  '"^^^^  *•  ^*^*^ 
the  perfons  who  gave  the  orders  to  the  agent  imme-    0  /3uj^  3Z^ , 
diately  employed  to  effed  that  policy,  and  alleged  a  lofs  v^ 

by  arreft  by  order  of  his  majefty,  and  condemnation  in 
the  court  of  admiralty.  The  Defendant  below  de» 
murred,  and  afligned  for  cauies,  that  it  was  not  alleged^ 
nor  did  it  appear  by  the  firft  count  of  the  declaration,  for 
whofe  ufe  or  benefit,  or  on  whofe  account,  the  policy  was 
made,  and  alfo  for  that  it  was  not  therein  alleged  to 
whom  the  ihip  in  that  count  mentioned  did  appertain  in 
part  or  in  all,  or  what  perfon  or  perfons  were  interefted 
or  concerned  in  tlie  infurance  efieAed  thereon  by  that  po- 
licy :  and  alfo  for  that  it  was  not  alleged,  nor  did  it  appear^ 
t}iat  the  affureds,  or  either  of  them,  or  any  other  per- 
fon or  perfons  whatfoever,  had  any  intereft,  property 
QT  concent  in  the  fiiip  or  infurance  -,  and  alfo  that  it  was 

alleged 
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aHeged  that  the  Oiip  became  wholly  loft  to  the  afliireds, 
and  to  every  other  perfon  to  whom  (he  lame  did  or 
might  appertain  in  part  or  in  all  \  but  it  was  not  aliegedj 
nor  did .  it  appear  with  fuf&cient  certainty  by  the  decla- 
ration^ to  whom,  or  to  what  other  perfon  or  peribns 
beCdes  the  afTureds,  the  fliip  became  wholly  loft,  and 
that  it  appeared  by  the  declaration  that  the  adton  in 
that  refpe£b  was  brought  for  the  ufe  of  the  Plaintiff 
below  as  the  furvivor  of  jR.  AI.  French,  and  alfo  of  every 
other  perfon  to  whom  the  ihip  did  or  might  appertain 
in  part  or  in  all,  but  it  was  not  alleged,  nor  did  it  ap* 
pear  by  the  declaration,  and  with  fufficient  certainty^  to 
how  many  and  what  other  perfons  the  (hip  did  apper- 
tain  in  part  or  in  all.  The  Court  of  King's  Bench  in 
Eajler  term  1802  gave  judgment  upon  this  demurrer 
for  the  Plaintiff  below.     See  Nantes  v.  Tbompfin^  zEafi^ 

The  Defendant  below  brought  error,  and  affigned  the 
general  error ;  and  the  cafe  was  thrice  argued»  twice 
before  the  reporter  began  to  take  notes  in  this  court, 
viz.  the  firft  time  by  Giles  for  the  Plaintiff  in  enw,  and 
Puller  for  the  Defendant  in  enor,  in  Hilary  tern*  1804^ 
Ae  fecond  time  by  Gibbs  for  the  Plaintiff  in  error^  and 
Park  for  the  Defendant  in  error,  in  the  Eaftet  term  fol* 
lowing.  The  judgment  (lood  over,  as  it  was  under- 
ftoody  until  the  decifion  of  the  Ho'ufe  of  Lords  in  the 
cafe  of  Lucina  v.  Crawfttrdi  on  the  firft  writ  of  error : 
a  New  Rep*  i^p.  A  third  argument  was  in  Trimij 
term  1809  dire£led  by  the  Court :  and  the  cafe  was  in 
Michaelmas  term  1 809  argued  by 


R.  Carr  for  the  Plaintiff  in  error ;  who  ftated  that 
the  Defendant  in  error  had  on  the  former  arguments 
made  two  points  j  firft,  that  it  was  lawful  at  conruncn 
law  to  effea  an  infurance  without  intereft  j  fecondlj, 
that  fmcc  the  ftatute  190^9.  %.  c.  37,  it  was  not  necet 

fary 


IN  Tui:  Fimr-FiEST  Teas  aw  GIORGE  III. 

htj  to  aver  an  intereft.  Carr  combated  the  firft  pfd^ 
pofition,  and  mainijr  relied  upon  the  jodgment  giv«ii 
hf  Lord  Eldon^  Lord  Eflenhrougb  C*  J.,  and  Lord 
Erflme  Chancellor,  in  the  cafe  of  Luctna  v.  Cranvfuri^ 
2  2fmi  Rep.  315.  He  alfo  referred  to  Depaiba  v.  Zi^ct 
&w,  Com.  Rep.  260.  [The  Court,  after  dire£ling  the 
counfel  to  withdraw,  declared,  that  the  only  queftion  in 
Lucena  v.  Crawfurd  was,  whether  the  count,  which  was 
penned  in  a  peculiar  way,  contained  fuch  an  averment 
of  intereft  as  would  fupport  the  judgment  of  the  court 
below  ;  therefore  the  judgment  on  the  principal  point  in 
that  cafe  did  not  at  all  affeft  the  prefent  queftion,  but 
that  the  Court  confidered  it  to  have  been  by  that  cafe  fo-^ 
lemnly  determined,  without  even  a  difference  of  opinion 
among  the  Judges,  that  at  common  law,  wager- policies, 
or  infurances  without  intereft,  were  lawful }  and  that 
it  was  impoflible  to  fay  that  any  wager  wUlcH  was  not, 
(as  it  was  faid),  contrary  to  the  policy  of  the  law,  that 
is,  contrary  to  morality,  or  hurtful  in  a  political  point  of 
view,  was  not  a  legal  contraft.  Therefore  the  argument 
for  the  Plaintiff  in  error  might  be  confined  to  the  fecond 
point,  that  the  perfons  to  whom  the  intereft  belonged, 
ihould  appear  on  the  policy.]  Carr  then  contended 
that  the  declaration  was  bad,  becaufe  the  contra£V,  which 
it  was  intended  to  defcribe»  was  a  policy  upon  an  in- 
tereft, and  that  being  fo,  it  was  neceffary  that  the  Plain- 
ti£F  ihould  ftate  upon  the  face  of  his  declaration  where 
that  intereft  refided.  If  he  had  meant  this  infurance  to 
be  an  infurance  without  intereft,  he  fliould  have  fo  de- 
fcribed  it  in  his  contraf^.  But  this  policy  neither  con* 
tains  words  difpenfing  with  the  proof  of  intereft,  nor 
averring  that  the  aflured  had  no  intereft,  nor  averring  tha^: 
the  fliip  is  a  foreign  Ihip,  It  muft  therefore  be  taken 
to  be  an  infurance  on  intereft,  which  is  the  moft  ordii* 
nary  daft  of  infurances.  All  writers  define  an  infur- 
ance as  a  contraft  of  indemnity :  every  infurance  muft 
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iSi  K  therefore  be  prefumed  to  be  fuch  unlefs  exprer$ly  diftin^      j 

v'**^       guiflicd.     In  the  cafe  of  Nantes  v.  Thomffin^  it  was  pro* 

pofed  to  avoid  the  difficulty  by  inferting  in  policies  the       | 

JfANTB.  words  "  on  intereft ;"  but  that  expedient  was  never  yet 
pradlifed.  If,  therefore,  every  policy  made  in  the  com- 
mon form  is  and  purports  to  be  an  infurance  on  intereft^ 
the  aiTured  under  fuch  a  policy  would,  if  he  had  no  inte- 
reft, be  entitled  to  a  return  of  premium,  as  well  before  as 
fince  the  ftatute  19  G.  a.  r.  37,  There  is  no  other 
ground  upon  which  a  return  of  premium  in  fuch  a  cafe 
can  be  accounted  for  \  but  it  appears  from  the  cafes, 
that  before  that  ftatute  a  Plaintiff  was  entitled^  on 
failure  of  intereft,  to  a  return  of  premium,  which  could 
not  have  been,  if  his  policy  defcribed  an  infurance  with- 
out intereft.  Martin  v.  Sitwell^  i  Sbo.  \^^*  [^ManS" 
field  C.  I.  Upon  an  infurance  made  on  <<  intereft  or  no 
intereft,"  the  premium  canqot  be  recovered  back  on 
account  of  the  want  of  intereft,  becaufe  thic  queftioa 
of  intereft  has  nothing  to  do  with  it.  No  doubt,  if  a 
policy  purports  to  be  made  upon  an  intereft,  and  it 
turns  out  that  no  intereft  exifts,  that  policy  b  yoid,  and 
the  premium  muft  be  recovered  back.]  If  this  were 
otherwife,  it  would  have  been  wholly  unneceflaiy,  be* 
fore  the  ftatute,  to  have  averred  an  intereft,  yet  all  the 
precedents,  before  the  fliatute,  either  contain  a  ilifpeii« 
fation  of  the  proof  of  intereft,  or  aver  inler^  %  aad 
fince  the  ftatute  they  have  uniformly  averred  it  oa  poti* 
cies  on  foreign  (hips,  until  the  declaration  in  Crawjmrl 
V.  Hunter^  which  was  the  firft  inftance  to  the  contimiy. 
Garam  v.  Sweettfig,  2  Saund.  200.,  which  was  relied  on. 
as  an  inftance  to  the  contrary,  has  a  ftipulation.  thut  thei 
Ihip  fliould  be  «  valued  at  300/.  without  any  further 
^  account  to  be  rendered  for  the  fame,"  whicb  means: 
without  further  account  of  intereft."  Vidian^  a6.  &  4S. 
Precedents  in  Upper  Bench,  '653.  A  manufcript  pvece«>' 
dent  of  Serjeant  Peoliz.    Coflin  v.  Thorpe  in  1 741.  Blaki 
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y.Duncalfe  in  17319  ibid,  and  fe vera!  other  manufcript 
precedents,  are  cited  in  Crawfurdy.  Hunter^  8  J.  R.  i8. 
The  adjudged  cafes  are,  Goddardv.  Garrett,  2  Vem.  269. 
which  was  a  bill  to  have  a  policy  delivered  up,  upon  the 
ground  that  the  aiTured  had  no  intereft  in  the  (hip  or 
cargo.  The  Court  faid,  the  law  is  fettled,  that  if  a  man 
has  no  intereft,  and  infures,  the  iHfurance  is  void,  al- 
though it  be  cxprefled  in  the  policy,  «  interefted,  or  not 
interefted."  This  Ihews  the  neceflity  of  the  averment, 
for  though  a  policy  without  intereft  was  a  contrail  to 
which  the  law  would  give  effedl,  it  was  one  which  the 
courts  of  equity  would  not  permit  to  be  enforced. 
[^Mansfield  C.  J.  The  Courts  of  equity  formerly  excr- 
cifed  an  odd  jurifdidtion  upon  this  fubje£t ;  but  they  could 
not  have  proceeded  upon  the  ground  that  an  agreement 
was  good  on  one  fide  of  Weftmin/ler^hally  and  not  on  the 
other.]  Lord  Eidon,  in  his  judgment,  refers  to  Depaiba 
?.  Ludlow,  and  other  cafes,  where  it  is  faid,  that  the  effeft 
of  the  aft  was  merely  to  change  the  form  of  the  policy. 
Lord  Eldon  confiders  that '  thofe  words  aSefted  merely 
the  proof,  and  not  the  legality  of  the  contraft.  \^Mans-- 
field  C.  J.  It  is  a  part  of  the  contraft  if  the  infurance 
be,  «  intereft  or  no  intereft :"  it  has  nothing  to  do  with 
the  proof:  Lord  Eldon  ftates,  that  if  the  infurer  having 
admitted  an  intereft  which  he  fuppofed  capable  of  proof, 
afterwards  difcovered  that  no  intereft  exifted,  he  might 
ftate  to  a  court  of  equity  that  he  had  been  taken  by  fur- 
prize  in  his  admiffion,  and  the  policy  would  be  ordered 
to  be  delivered  up.  He  is  contemplating  policies  which 
are  good  at  law ;  but  bow  that  could  be  done  except 
upon  cafes  of  fraud,  or  other  external  circumftances^ 
I  am  at  a  lofs  to  conceive,  except  in  a  few  cafes  where 
the  Defendant's  proof  might  have  been  loftO  If  it  be 
not  a  policy  upon  intereft,  there  can  be  no  partial  lofs, 
no  abandonment,  no  return  of  premium.  If  it  be  a 
policy  upon  interefti  it  is  neceflary  to    avor  and  to 
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prove  in  whom  that  intereft  is  Tefted,  and  a  vaiiaiice 
therein  is  fatal.  The  ftatute  fap  nothing  refpe^ng 
the  averment  of  intereft,  it  only  fays  diat  policies  con- 
taining certain  words,  intereft  or  no  intereft,  fliall  he 
void.  The  argument  would  go  to  this  length,  that  it 
was  abfoltttely  unneceflary  to  aver  intereft  in  dechting 
on  any  policy  before  the  ftatute,  and  on  any  policy  on 
a  foreign  (hip  iince.  If  a  man  having  no  intereft  makes 
a  policy  in  the  common  form,  without  apprizing  the 
aflured  that  he  has  no  intereft,  he  commits  a  fraud, 
by  perfuading  the  other  to  enter  into  a  contrad  poT* 
feffing  incidents  which  do  not  belong  to  ^his  real 
fituation. 


Puller,  for  the  Defendant  in  error.  The  queftion,  as 
now  narrowed,  is  merely  this,  whether  Cnce  the  ftatute 
jp  G.  2.  ^.  37*  a  policy  can  be  effedled  on  a  foreign 
fliip  without  notifying  to  the  underwriters  that  the  {hip 
is  foreign  ?  For  fince  wagering  policies  were  legal  before 
that  ftatute,  and  fince  that  ftatute  leaves  the  cafe  of 
foreign  veflels  untouched,  it  is  impoffible  that  it  (hould 
render  a  new  averment  neceflary  with  refpeS  to  them, 
which  was  not  neceffary  before.  ^Mansfield  C.  J.  That 
is  not  contended  for,  but  that  it  was  always  neceflary  to 
ftate  fomething  on  the  face  of  the  contraft  to  fliew  that 
it  was  a  wagering  policy.]  In  Lucena  v.  Craufurd  moft 
of  the  Judges  faid,  (p.  308.)  that  before  the  ftatute  it 
had  been  moft  ufual  to  aver  intereft,  but  that  prece- 
dents without  it  were  to  be  found,  and  that  fuch  an 
averment  was  not  eflential  to  maintain  a  declaration 
upon  the  policy ;  it  was  fufEcient  to  fliew  in  the  czit  of 
a  policy  upon  intereft,  that  a  real  lofs  had  been  hanStfiii 
fnftamed.  {Mansfield  C.  J.  They  were  there  fpeaking 
of  a  common  policy-]  If  on  a  common  policy  it  was 
not  neceflary  before  the  ftatute,  there  is  no  reafon  why 
it  (hould  be  neceflSry  in  this  cafe,  which  by  the  parti- 
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;cular  ibim.of  the  averment  U  made  ftiU  ftronger  iimn         itii« 
the  ordtaary  cafe.     Lord  ElJon  fajs,  that  in  the  cafe  of 
a  foreign  (hip  the  arerment  of  intereft  is  difpenftd  widi 
oa  account  of  the  difficulty  of  proof.     But  this  jttdg« 
ment  in  l,ucina  v.  Craivfurd  would  deliver  the  De£eo* 
dant  in  error  from  the  necellity  of  fuch  an  averments 
even  if  this  were  not  a  foreign  (hip.     Martin  v.  SitvfeU 
appears  to  have  been  an  infurance  on  goods,  and  there 
were  no  goods  put  on  board,  fo  that  die  policy  never  at- 
tached.    In  Gor^tn  V.  SiDteting  there  is  no  avennent  of 
intereft,  nor  does  «  account''   mean  proof  of  inteieft^ 
but  proof  of  value,  and  as  Groft  J.  obferved  in  Nafites  v* 
Tbomp/oa,  2  Ei^/t  392.,  "  that  could  not,  according  to 
any  rule   of  pleading,    difpenfe  with  the  neceflity  of 
averring    an  intereft,   if  without  fuch  averment  theio 
could  be  no  breach  of  the  Defendant's  undertaking." 
The  only  allegation  in  Coram  v.  Sweetings  from  which 
intereft   could  be  inferred,  is,  that  the  ihip  was  loft^ 
and  that  the  Plaintiff  abandoned  totum  interejfe  fuunt* 
But  if  this  were  introduced  as  an  averment  of  intereft» 
it  would  be  clearly  deouirrahle.     It  is  held  in  Lucma  r« 
Cravjfurdi  that  an  allegation  of  intereft  is  unneceflary. 
Id  Ciift.  Ent.  77.  is  a  declaration  without  any  allegation 
of  intereft :  it  is  quite  clear  the  ftatute  did  net  make 
aoy  new  averment  neceflary,  for  it  only  prohibited  that 
which  had  been  ufual  before,  amd  excepted  out  o£  the 
prohibition  the  cafe  of  foreign  ihips.     The  Court  of 
King's  Bench  faid,  «  every  man  can  aft  whether  thf 
ftip  he  uiTurf  s  is  foreign  or  EngWJh!*    Is  it  to  be  pre* 
fumed,  when  I  ftate  on  my  cpunt  that  the  fhip  is  no( 
Mn^ifi)^  that  it  was  not  difclofed  to  the  uoderwriteKf 
that  flie  was  foieign  i  ^Mansfield  C.  J.    The  objefkioii 
is  not,  that  the  intereft  is  not  alleged  in  the  declaratxoB# 
for  enough  is  iaid  there  to  fhew  that  the  Plaintiff  meant 
tQ  avail  himfelf  of  her  being  a  foreign  ihip ;  but  it  is 
eo&teoded  that  it  muft  be  ibewn  on  the  policy^  whether 
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fhe  was  %  foreign  or  EngUJh  (hip.}  None  of  jthe  policies 
dated  in  any  of  the  precedents  of  dechratipn»,  notice 
the  (hip  as  being  foreign^  nor  do  they  notice  %xiy  p^rt 
of  fuch  a  contra£l  as  might  difpenfe  with  k.  It  theii| 
before  the  ftatute,  intereft  or  want  of  -interefi:  wa» 
not  diftinguiQiable  on  the  policyt  then  tliis,  whkh  xf 
the  excepted  cafe  of  a  foreign  (hip>  muft  now  (land  on 
the  fame  ground  as  all  cafes  did  before  the  itatute. 
[Hiaib  J.  Why  may  not  you-  infure  a  foreign  (hip, 
intereft  or  no  intereft,  and  refer  it  to  the  event  to  fee 
in  what  manner  you  (hall  declarci  and  what  (hall  be 
the  relative  rights  arifing  out  of  the  policy  ?]  The  con- 
tra£l  would  be  binding  on  the  parties  to  adopt  the  fitua^ 
tion.  in  which  they  ftood  at  the  time  of  making  the 
contradi,  with  all  its  incidents.  fMansfif/d  C.  J.  No- 
thing is  faid  in  the  ftatute  about  the  form  of  the  policy, 
nor  about  the  averment  of  intereft.  The  only  ufc  of  an 
averment  of  intereft  is,  to  inform  the  Defendant  with 
fufficient  certainty,  in  whom  the  Plaintiff  means  to  in* 
(ift  that  the  intereft  is.  It  is  equally  a  valid  and  legal 
contra£i,  in  whomfoever  the  intereft  may  appear :  it  is  a 
mere  queftion  of  form :  nothing  arifes  here  on  defed 
of  evidence.  Jf^oodB.  It  is  all  reducible  to  this;  if 
the  nature  of  the  contra^  includes  a  warranty  that  the 
3i(rured  has  an  intereft,  tlien  intereft  muft  be  averred  in 
the  declaration.]  The  majority  of  the  Judges  decided 
that  the  ftatute  of  Geo.  2.  only  prohibits  forming  a  con- 
trafl:  to  difpenfe  with  proof  of  intereft  at  the  triaL  If 
it  was  neceffary  for  the  Plaintiff  below  t0  prove  Intereft 
at  the  trial,  and  if  he  failed  to  do  it,  the  objeftion  was 
to  the  verdidl,  then ;  but  it  does  not  neceffanly  follov 
that  becaufe  the  Plaintiff  below  did  not  then  prove  inte- 
reft,  it  is  therefore  a  good  objcAion  now,  that  he  (fid 
not  aver  it.  This  averment  authorized  him  to  prove  at 
the  trial  that  the  (hip  neither  belonged  to  his  ikiajefty 
nor  to  any  of  lu«  fubjedls^  therefore  it  miift  neteflarily 
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hate  been  foreign.  iMansfieU  C.J.  Looking  at  this 
policj,  I  think  there  is  great  weight  in  what  the  counfel 
for  the  Defendant  in  error  has  urged,  that  in  Lucena  v. 
Crawfurd  the  Judges  held  that  an  averment  of  intereft 
was  unneceflary.  For  what  are  the  words  of  the  policy  \ 
He  caufes  him/elf  to  be  infured ;  it  imports  the  thing 
infured  to  be  his,  otherwife  how  can  he  be  infured,  ex- 
cept in  wager  policies  ?  This  then  is  only  neceflary 
to  be  proved  at  the  trial :  if  it  be  not  proved  at  the  trial 
that  there  is  a  real  intereft,  there  muft  be  a  nonfuit ;  but 
that  does  not  touch  the  queftion  whether  an  averment  of 
intereft  is  neceflary.] 


S2I 


Carr  in  reply.  The  argument  of  the  Plamtiff  in 
error  has  been  mifunderftood.  It  is  this,  that  if  the 
Plainti£F  below  meant  to  infift  upon  an  infurance  without 
intereft,  he  muft  fliew  it  on  the  policy.  iMansfie/JCJ. 
You  urge,  and  with  truth,  that  a  policy  in  the  common 
form  is  a  contraft  of  indemnity,  as  in  form  it  is :  if  fo, 
and  inafmuch  as  every  contrail  of  indemnity  is  a  con- 
trad  founded  on  intereft,  in  ftating  that  contrad  the 
intereft  appears;  and  why  is  it  neceflary  to  allege  it 
again  ?  If  the  Plaintiff  does  not  prove  his  intereft  at 
trialt  he  is  gone^  but  it  is  unneceffary  to  aver  the  intereft 
twice.  The  queftion  certainly  goes  to  this,  whether  it 
is  in  any  cafe  neceflary  to  aver  intereft  even  in  a  Briii/b 
fbip.]  The  whole  practice,  fince  the  ftatute,  is  con« 
tnvy  to  that  propofition,  though  two  or  three  prece* 
dents  may  be  found  before  it,  without  an  allegation  of 
intereft^  or  difpenfation  of  it  \  but  Coram  v.  Swetting  is 
not  one.  of  them.  It  is  equally  neceflary  for  the  Defend- 
ant to  be  told  in  iwhom  the  intereft  will  be  contended 
tp  bey  as  for  him  to  know  whether  any  intereft  exifts. 
It  is  not  neceflary  that  all  policies  upon  foreign  jQiips 
ibould  be  with  intcfreft  or  no  intereft,  but  if  it  is  meant 
for  a  gaming  policy^  let  the  parties  declare  it ;  if  for  ^ 
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coiltradl  of  indemnity,  let  that  purpofe  be  expveie^^ 
{^Mansfield  C.  J.  ^  The  argument  has  mixed  a  great  4cal 
with  the  neceffity  of  the  averment  of  intereft  before  the 
ftatute ;  but  the  fingle  queftion  here  is,  whether  it  was 
neceiTary  to  (hew  on  the  policy  that  this  was  a  gaming 
policy.] 

>  Cff r.  advm  vuk* 


MANstiELD  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. 

It  was  impoflible  for  the  Court  below  to  decide  this 
cafe  otherwife  than  they  did  while  their  decifion  in 
Cranvfurdv,  Hunter  flood.  The  fingle  queflion  is»  whe- 
ther on  a  policy,  fuch  as  this  is,  the  arerment  contuned 
in  this  declaration  is  fufficient  to  maintain  the  o&ionl 
The  policy  is  in  the  common  form,  without  any  thing 
in  it  leading  any  one  to  fuppoi'e  that  it  was  otherwife 
than  an  ordinary  policy.  It  is  alleged  that  the  (hip 
became  wholly  loft  to  every  perfon  interefted,  but  there 
is  no  allegation  of  ititereft  in  any  perfon  in  the  dech-^ 
ration.  The  authority  of  Craivfurd  v.  Hunter  has  been 
much  (hakcn  fince  ;  in  tl)e  cafe  of  Cratufurd  r.  Lmcetu, 
the  verdi£l  was  taken  in  fuch  a  way  as  not  to  inclode 
the  count  in  which  no  intereft  was  alleged  ;  coonfel  of 
great  eminence  avoided  it,  which  (hews  diey  diougl|t  it 
doubtful.  The  cafe  of  Coram  v.  Sweetiog  in  Sattaders 
V'as  much  talked  of,  and  there  is  in  >the  dedaration  in 
that  cafe  no  averment  of  intereft  r  Sattnders  was  coui^ 
for  the  Defendant,  and  was  aftute  enough  to  hare  tAtn 
the  obje(^ion  if  it  had  been  tenable.  Some  emvies  are 
to  be  found,  without  any  allegation  of  inteceft^  bat 
thofe  found  with  it  are  ftronger  authorities  v  for  no  ope 
would  incumber  himfelf  with  fuch  all^tidn  iMievonid 
avoid  it-  Wager  policies  at  laft  came  tOibo^lega],  i|^ 
.  b6dy  knows  how,  contrary  to  common  ienfef  atmoft 
tt  only  proves  the  opinion  of  the  perions-thenimAe 
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h^lit  of  drawing  declarations^  who  were  not,  as  now^ 
coanfel  in  the  caufes,  but  officers  of  the  court,  viz.  the 
prothonotU'ies  of  the  Court  of  Common  Fleas;   one 
cannot  fte  why  fuch  an  allegation  fliould  find  its  way 
into  a  deciarafioni  tmlefs  necefliry.      With  refpcft  to 
the  true  nature  of  the  contra£l  of  indemnity,  it  has 
been  argued,  that  if  there  be  no  intereft,  no  lofs  can 
happen  ;  every  word  in  the  policy  (hews  that  it  was  an 
iitftrument  to  proted  merchants ;  the  words  at  the  be- 
ginning of  the  declaration  are,  <<  according  to  the  ufage 
and  cuftom  of  merchants;"   it  is  not  ihe  ufage  and 
cuftom  of  merchants  to  gamble.     If  this  be  fo,  every 
policy  mud;  be  taken  to  be  on  intereft,  unlefs  fomething 
be  ftatcd,  (hewing  the  contrary.     In  this  policy,  there 
is  nothing  (hewing  that  it  was  not  on  intereft.     If  it 
be  admitted,  as  it  is,  that  intereft  muft  be  proved  at 
the  trial,^  it   muft  be  alleged  alfo,  that  the  Defendant 
may  be  pr^ared  at  the  trial  to  meet  it.    This  policy 
muft  be  taken  to  be  on  intereft }  to  fupport  an  a£lion 
on  a  wagering  policy,  fomething  muft  appear  to  (hew 
thjkt  it  is  fuch.  The  preamble  of  the  ftatute  19  G.  2.  r.  37, 
recites,  that  the  making  aflurances,  intereft  or  no  iQtereft» 
or  without  ^rther  proof  of  intereft  than  the  policy,  had 
been  found  pernicbus,   from  whence  it  feems  as  if, 
before  that  a£t,  all  policies  were  on  intereft  or  no  inte- 
teSty  or  without  further  proof  of  intereft  than  the  po- 
licy :  it  is  true  tliat  the  z&  goes  on,  when  ena^Hng, 
to   ufe  the  iame  words,  and  adds,   «  gr  by  way  of 
gaming  or*  wagering,  or  without  benefit  of  falvage  to 
the^ffuarer."    The  language  of  this  aA  feems  ftrongty 
t0  prove,  that  before  it  pafied  it  was  ufuaj  to  put  in 
poUciea  the  words  **  intereft  or  no  intereft,"  or  fome 
other  words,  in  order  to  (hew  that  it  was  a  wagering 
^licy  \  2snd  to  be  fure,  unlefs  there  were  word.s  to  dif- 
tingui(h  wagering  from  other  policies,  there  would  be 
n  great  difadvaotage  to  the  underwriters.    On  a  wager- 
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ing  policy)  there  is  no  falvagei  no  abandonment,  no  re* 
turn  of  premium  for  ftort-  intereft  i  it  itf"  the  intcreft  of 
the  infured  that  the  {hip  (hould  be  loft ;  but  it  is  the 
contrary  on  a  poKcy  on  mtereft  ;  tb^r^  is  (Uvkge,  diare 
is  an  abandonment,  ^rt  is  a  return  of  prankim  for 
fliortintftnft;  there  it  is  ufually  the  intereft  of  the 
merchant  to  labour  for  the  fafety  of  the  veflel.     Confe- 
quently  it  is  abfolutely  neceflary,  in  order  to  give  ^ 
underwriter  a  fair  advantage,  that  he  fhould  know  it  is 
a  wagering  policy.     In  this  declaration  it  is  alleged,  that 
the  (hip  did  not  belong  to  the  king,  or  any  of  Hs^  fub- 
ft6t$i   this   was   intended   to  fuppiy  the  neceffity  of 
words,  tending  to  ihew  it  was  a  wagering  policy.     But 
it  is  not  enough  to  ihew  thefe  circumftances  in  the 
declaration  $  if  they  ard  not  fiiewn  in  die  cCfntnCtf  it 
is  necefitry  that  it  iliould  be  inferted  m  die  cootrafi 
.  whether  the  policy  is  a  wagerisg  policy  or  not.     This, 
then,  is  not  a  wagering  policy,  but  an  ordisttcy.pQii^> 
made  for  the  purpofe  of  indemnifying  the  perfon  in« 
fured,  and  there  is  no  declaration  upon  inch  a  policy  in 
any  cafe  fince  the  ftatute  19  6.  a.  ^.  37.  of  which  I  ann 
aware,  except  that  of  Crawfitrdr.  Huntir^  ^heidn-die 
alle^^on  of  intereft  has  been  omitted.    Upon  fuch  s 
policy,  therefore,  we  are  of  opinion,  according  to  die 
practice  of  (So  years,  fince  the  ftatute,  that  it  is  neceflaiy 
to  allege  the  intereft  in  the  declaration,  in  order  diat 
the  Defendant  may  fee  what  that  intereft  is,  and  in 
whom  it  is  ^  for  it  is  very  neceffary  that  the  Plaintiff 
(hould  know  what  intereft  is  Intended  tb  be  relied  on, 
becaufe  he  may,  by  difproTing  it,  in  many  cafes  defeat 
the  a£Udn.    We  therefore  dunk,  that  on  this  dedara- 
tion,  the  Plaintiff  in  die  Court  below  ought  not  to  hate 
recovered. 

Judgment  rererfed. 
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SRBRBORHB  v.  SlFFKIK.  Maj  ^6. 

npHE  DefendsinCf  who  was  a  foreign  in«iiiier»  hav-      Aakafiqr 

kig  fiKd  AePkintiff  foe  freight,   and  tbe  Pkin-  ^^''f^^X^- 
tiff  llaviag    commenced    the   prefent    a&ioa   agatnft  quidated  damages 
the  Defendant  £6r   damage  occaBoned  to   the  caxgo  J«***  *  ^«**«" 
to  a  mnch  greater  extent    than   the   amount  of  th^  Court  rtfiiied 
freight  i  to  permit  the 

freight  to  be 
peid  into  courty 

jBgl?  Serjt  moved  that  the  PlaintiflF  might  paj  the  u  a  fund  liable 
£reig^  into  court,  there  to  be  impounded,  and  to  go  ^<'  payment  of  the 
towards  the  damages  which  the  Plaintiff  might  recover  n^J^^^ 
in  the  prefent  aAion.    It  was  not  legally  a  matter  of 
fer«off,  and  it  was  feared  the  Defendant  would  obtMn 
jai^)nient  for  th^  frrig^  before  tbe  Plaintiff  could  obtain 
judgment  for  the  damages,  and  would  lerj  it,  and  leave 
itllis  country. 

Tbi  Cotsirthftid^  that  if  the  Defendant  had  a  right  to 
recover,  he  had  a  ri^(  tp  ^eive  his  n|ioney,  and  refiifed 
'to  interfere* 

Huletefufed* 
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Howard  v.  Ramsbottom,  Affignee  of 
George. 


fufficient  fervke. 


The  notice  of    HTHIS  was  an  adlion  of  trover.    Upon  tlie  trial  ©f  the 

intention  to  dif-  caufe  at  the  fittings  zher  Michaelmas  term   l8ic, 

^^^^"^^^J"  before  MafufieidQ.  J.,  the  defence  was,  that  the  Dc 

49  C  3.  e.i%u      fcndant  was  the  aflignee  of  the  effefts  of  the  Plaintiff, 

/  10.  may  be        ^j^^  had  alfo  been  declared  a  bankrupt,   as  well  as  of 
ferved  on  the  ^  _,  ,  .      ,   *.  «      J«,  «     .  .^  • 

affignee  by  de-       George.     To  meet  this  defence,  the  PlamtiflF  attempted 

livery  to  hia  at-      to  conteft  his  own  bankruptcy,  as  well  immediately,  by 

'^*Vr    '    b      fcewing  that  the  commiflion,  which  had  been  fued  out 

leaving  the  notice  upon  the  petition  of  the   Defendant,  as  aflSgnee  of 

with  a  maid-fcr-     Georpe^  for  a  debt  of  loo/,  fwom  to  have  been  due  from 
vant  at  the  dwell-    ,J^,  ..—       ^  ,,  1/.  ±     *  r 

ing-houfe  of  the      *"<^  Plaintiff  to  George^  could  not  be  Supported,  becautc 

affignee  is  not        that  debt  did  not  exift  j  as  mediately,  by  impugning  the 

-commiflion  iflued  againft  George^  in  order  to  Ihew  that 

whatever  rights  George  might  have,  they  had  not  been 

duly  transferred  to  the  Defendant.     The  Defendant, 

however,  infifted,  that  as  the  Plaintiff  had  given  him  no 

notice  of  his  intention  to  conteft  the  bankruptcy  of 

George f  he  could  not  be  now  permitted  to  impugn  dnt 

commiffion,     It  was  proved,  that  a  twofold  notice  of 

the  Plaintiff's  intention  to  difpute  the  commiflion  againft 

himfelf  had  been  given  ;  firft,  by  fervice,  whether  before 

or  after  the  time  of  iffue  joined  did  not  appear,  of  a 

notice  to  the  Defenda^it  at  the  Defendant's  houfe,  de* 

livcred  to  a  maid  fervant,  the  Defendant  not  being  then 

at  home ;  but  the  Plaintiff  did  not  prove  that  the  notice 

did,  and  the  Defendant  did  not  prove  that  it  did  not, 

come   to  the  Defendant's  hands:  fecondly,  by  a  like 

notice  ferved  upon  the  Defendant's  attorney,  long  after  * 

iffue  joined,  a  few  days  only  before  the  trial.     The  debt 

upon  which  the  commiflion  againft  Howard  had  iffued, 

was  fwom  by  Georgt  at  the  ttial  to  have  been  60/.  of 

Georges 
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Georg/s  ovn  money^  fumiflied  by  him  to  the  Plaintifi^ 
to  enable  the  Plaintiff  to  go  out  on  a  journey,  and  40/* 
expended  by  himfelf  on  another  journey,  for  the  Plain- 
tiff's benefit.  The  Plaintiff  and  George  had  been  part- 
ners in  various  tranfadiions.  They  took  thefe  journieg 
for  ti^e  purpofe  of  purcbafing  goods  of  unwary  perib^Si 
for  which  they  never  p^idi  but  refold  them,  and  con- 
verted the  mooey  to  their  own  ufe.  It  appeared  that 
before  the  time  when  this  fum  was  faid  to  have  been 
paid  by  George,  the  commiffion  had  iffued  againft  him^ 
Mansfield  C*  J«  thought  it  utterly  incredible  that  he  had 
advanced  this  money  feparately,  and  not  as  partnerihip 
ftocl^  It  was  objefled  for  the  Defendant,  (hat  the 
Plaintiff's  notice  of  mtention  to  difpute  his  b4nkruptcy^ 
ought  to  have  been  ferved  on  the  Defendant  in  perfon ; 
but  no  objeQion  was  taken  at  the  trial,  zs  to  the  time 
when  the  notices  were  ferved,  with  reference  to  the  time 
of  iffae  joined.  The  jury  found  a  verdidi  for  the  Plain- 
tiff, fi^bjeiS  to  the  point  referved,  whether  the  manner  of 
fervice  of  th^  notice^  were  fufficient.. 


i8ii,  . 

Howard  ' 

RA1I9BOTSQ|4i 


Shepherd  Serjt.  accordingly  in  Hilary  term  moved  for 
a  rule  mfi  to  fet  afide  the  verdi^  and  enter  a  nonfuit,  as 
well  on  the  ground  that  the  manner,  as  that  the  tim^ 
of  fervice  of  the  notice  being  irregular,  the  Plaintiff 
vas  precluded  )^y  the  ftatute  49(7.  3.  r.i^x.  /.icy  from 
concefting  his  own  bankruptcy,  and  alfp  upon  the 
ground  that  the  debt  d^e  to  the  petitioning  creditor  for 
the  f  lainliff '9  coiTumlhon,  was  well  proved  \  for  that 
th^  money  was  paid  after  Georg/s  bankruptcy,  and 
therefore  M^as  a|;  that  time  the  money  of  his  a(lignee> 
fubjeft  only  tp  an  account  with  the  partnerihip.  The 
Court  faid,  that  the  objeilJon  to  the  time  of  ferving  tlve 
notice  not  having  been  taken  at  the  trial,  the  Defendant 
could  ^lot  now  avail  himfelf  of  it,  but  granted  a  rule  njfi 
yppp  ths  othej  two  grounds. 
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Bffi^mi  Marfoall  Serjts.  in  this  terkn  fiiewed  canfe. 
The  PlaintifF  fliewed  a  frimA  fade  tide.  The  Defend- 
ant  endeayonred  to  ihelCerhimfelf  trader  the  title  of 
Georges  it  was  therefore  incumbent  on  bin  to  pmve 
that  George  had  pofiefied  r^hts  which  had  irefted  in 
him,  which  he  failed  to  do,  for  the  evidence  of  Qtttrge 
was  incredible.  There  was  no  proof  of  the  debt  due 
from  Ge9rge  to  the  Defendant,  upon  which  the  commif- 
iion  againft  George  ifliied.  With  reipe&  to  the  fervice 
of  the  notice,  the  a£l  of  49  G.  3.  r.  121.  does  not  reqtiire 
perfonal  fervice ;  the  words  are,  ^*  that  the  Plaintiff 
Ihall,  before  ifTue  joined,  give  notice  in  writing  to  fuch 
aflignee."  Where  the  law  requires  fervice  of  a  notice, 
fervice  at  the  dwelling-houfe  has  been  held  fufficii^nt 
By  Lord  Kenyan  C.  L  Jones  on  dennfe  ef  Griffiibr  v. 
Marjh^  ^T.R.  464.  It  would  be  attended  widi  fb 
much  difficulty,  as  to  be  the  means  of  defsating  this 
a&,  if  it  were  neceflary  in  all  cafes  to  ferve  diefe  notices 
upon  an  affignee  in  perfon,  whofe  perfon  may  not  be 
known  to  the  bankrupt,  or  who  may  be  in  a  diftant  part 
of  the  world.  A  general  line  of  diftinQion  pievaik  as 
to  notices,  that  where  they  are  to  be  followed  by  a 
criminal  proceeding,  the  notice  mud  be  perfonal ;  in  all 
other  cafes,  the  notice  may  be  given  to  die  attorney. 


Shepherd  and  Vaughan  Serjts.  eentri.  It  never  was 
put  to  the  jury  whether  they  difbelteved  the  evidence  of 
George.  >  [LawremeJ.  The  40/.  expended  on  joovnies 
was  never  paid  to  Howard^  but  to  various  innkeepen 
and  others  on  the  road  $  to  them  the  afltgnee  of  Georp 
ihuft  refort  to  recover  back  that  part  of  the  fian;^  In 
all  cafes  except  one,  where  any  ftatuee  iequi)(^s  a  no- 
tice to  be  given,  it  gives  fome  alternative  dSiptfffiion. 
Thus  the  ftatute  246.2.  r.  44.,  requiring  notice  of 
a£^ioa  to  be  given  to  magiftrateS|<  dijMfs  th^>  k  may 
be  ferved  either  on  the  principal  or  on  his  attorn^  or 

left 
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itfe  at  hh  ufind  place  cf  abode.  So  the  ftatvie  %^  G.  3«  iti  i. 
c*  7dt  /  29.,  for  profee£Hng  excife  officers,  dife&a  ihe 
nodce  of  adaoB  to4}e  ^^deittered  to  the  officer,  or 
^  left  at  his  ttfnal  place  of  abode/'  80  the  ftatute 
32  6.  2.  r*  28;  /  13.,  for  relief  of  debtors,  requires 
fiorice  to  be  <*  given  or  left  unto  and  for  all  and 
ft  every  the  creditor  and  creditors  at  whofe  fiiit  the 
M  prifocier  ftands  charged  in  execution,  or  his,  her, 
<*  or  their  executors  or  adminiftrators,  and  at  his,  her, 
<<  or  their  ufual  place  of  abode,  or  to  or  for  his,  her, 
«<  her,  or  their  attorney  or  s^ent.''  The  ftatute  2  6.  2. 
tf.  23.  /  23.,  refpedUng  attomies*  billtf,  requires  diem 
to  be  *^  delivered  to  the  party  or  parties  to  be  charged 
^  therewith,  or  left  for  him,  her,  or  them,  at  his,  her, 
«  or  dieir  dwelling-houfe  or  laft  place  of  abode."* 
The  excepted  cafe  is  that  of  2  G.  2.  c.  22.  /13.  dire£t- 
ing  that  notice  of  fet-off  ^  fliall  be  given,**  without 
faying  to  whom  it  (hall  be  given.  The  cafe  of  Dm  d. 
Griffiib  y*  Marfl9  is  the  cafe  of  a  notice  vequired  at 
'  common  law,  where  the  Court  is  to  judge  of  the  iea« 
ibnaUenefs  of  the  notice^  but  that  rule  does  not  apply 
to  the  expcefs  words  of  a  ftatute.  In  the  oafe  of  Vin^ 
centv.  Slaymaher^  l%EaJtj  372.,  Lord  ElUnbormsgbQ*  J. 
thought  that  a  delivery  of  an  attorney's  bill  to  the  new 
attorney  of  the  party  fought  to  be  charged,  was  not  a 
fufficient  delivery.  And  it  i$  obfervable,  that  ttpoQ  ail 
the£e  ftatutes;  except  the  lords'  a&,  it  would  ufoaOy 
ikappen,  that  at  the  time  when  the  notice  is  required  to 
be  given,  the  party  entitled  to  receive  it  would  not  have 
retained  any  attorney  in  that  tranfiidion  to  which  the 
npttee^  reff  rred«  In  Hill  v.  Humpbnys^  %Bof.  tsf.  PulL 
3434.it  wi^  held  that  the  leaving  an  attorney's  bill  at 
the  Oefeiidant's  counting-houfe  was  iniufficient. 

.   Befl  repEed,  that  in  Vinam  v.  SlaynuAet  the    three 
f^iffir  Judges  held  the  fervice  fufficient. 

Maks- 
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Howard 


1 8 1 1 . ,  Mans»£LD  C.  J.    The  point  i$  very  important^  as  it 

xnxxd  frequently  occur,   and  the  pradlicc  ought  to  be 
^^  uniform.     As  to  the  ftatute  requiring  notice  of  fet-off, 

HAMSBonoMv  it  is  perfe£lly  clear  how  tl^t  ftatute  muft  be  coi^ftrued  ; 
for  the  notice  is  to  be  given  at  the  time  of  pleadingp 
therefore  it  muft  ncceflarily  be  given  to  the  attorney ; 
and  certain] y,  if  nothing  in  this  a£l  confines  the  notice 
to  be  given  to  the  aflignee  perfonally,  notice  to  the 
attorney  is,  in  point  of  common  fenfe,  much  preferable. 

Cur.  adv.  vidtm 


Mansfield  C.  J.  on  this  day  delivered  the  opinon  of 
the  Court. 

This  a£l  of  parliament  requires  the  notice  to  be  given 
to  the  a(Egnees,  and  the  queftion  is^  whether  thofe 
words  intend  perfonal  notice.  In  this  ipafe  it  appears, 
that  the  notice  was  ferved  in  two  modes  %  Grft,  by  ferv- 
ing  a  notice  upon  the  Defendant's  attorney^  jnd  fe» 
cond]y>  by  d^liveriug  the  notice  at  the  houfe  of  the 
Defejsd^nt^  the  ^Signet :  refpeAing  the  latter^  a  notice 
kft  at  a  man's  houfe,  with  a  maid  fervant,  may  very 
pofiibly  never  find  its  way  to  the  mafter  of  that  hpufe; 
wherefore,  if  it  depended  oq  that  only,  we  certainly 
fhould  fay  that  that  fervice  was  not  fufficient ;  but  then^ 
the  queftion  iib  whether  the  notice  given  to  the  attorney 
is  not  fufficient.  The  ad,  in  its  wording,  is  a  good  deal 
Ske  the  words  of  the  ftatute  of  fet«off.  As  to  ;be  tifne 
of  pleading,  and  joining  ifliie,  the  a  (Sgnee  oc  Defendant 
himfelf  knows  nothing :  he  leaves  all  that  to  his  attorney. 
As  to  all  thefe  dates,.  tQ  which  both  the  afls  refi^r^  de- 
pending, as  they  do,  on  the  progrefs  of  the  proceedings, 
the  party  knows  nothing,  the  attorney  is  the  only  per4»xi 
who  knows  s  therefore  the  notice  given  to  tbeattpiney; 
is  the  beft  notice  that  can  be  given  forpradUcal  ufes  \  and 
tho.  . 

Rule  nrnil-be-^ififiiairged.. 
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Winter,  v.  I^air.  jlio,  ^, 

HTHIS  was  an  aflion  of  indebitatus  affum^tt^  brought  by      A  broker 

a   broker,    to  recover   a   rccompence  for   having  ckarten  ftip«,  at 
chartered  three  vefflels  for  the  Defendant.    Upon  the  t,^  ^^  ^YoU 
trial  of  the    caufe  at   Guildhall^    at  the  fitting^  after  ^r ««/.  on  their , 
Michaelmas  term    l8lo,  before  MansJieldCl.y   it  ap-  ,^4  the  lilw  to 
peared  that  by  the  charter-party  the  veflels  were  to  go  firft  homeward  freight} 

from  London  to  5/.  Ubes  for  a  cargo  of  fait,  and  thence  >f  ^^^  charter. 

party  maket  it 
back  to  Sheernefs^  and  thence  to  StoclMm,  or  fome  port  contingent  what 

in  the  Baltic,  with  feveral  ports  of  further  deftination,  the  amount  of 
dependent  on   a   market    and  the     difcretion  of    the  the  broker  can^ 
freighter;  and  in  cafe  the  (hips  (hould  difcharge  their  not  fue  for  any 
faft  at  Riga,  and  bring  home  a  cargo,  and  difcharge  it  at  ^!"^  ^  thecon- 
Liverpool,  the  freight  was  to  be  5000/,  and  in  cafe  they  determined, 
(hould  difcharge  the  fait  at  certain  other  ports  in  the      ^  *  junior 
Baltic,  and  bring  home  and  difcharge  a  cargo  at  Liver-  *„•,„* alie*aweB- 
p$ol^  then  the  freight  was  to  be  4500/.,  and  if  they  dif-  founded  objec- 
charged  their  cargoes  at  London  or  on  the  Eajlern  coaft  ^^  ^^  *^f  Pff^ 
of  ijreat  Britain,  the  freight  was  to  be  four  thoufand  leader  gives  up, 
pounds.    The  Phintiff  proved  by  feveral  witneffes  that  the  Court  will  not 
it  is  the  praftice,  that  brokers  who  charter  a  (hip  out-  Slffi^'a  ,Se 
wards,  (hall  have  the  benefit  of  delivering  the  fame  ihip  for  a  new  trial  or 
.upon  her  return  home,  artd  that  the  rate  according  to  nonf«"t  on  another 
which  they  are  paid  for  their  fervices,   is,  that  they  *^ 
receive  upon  the  (hip's  failing,  two  and  a-half  per  cent. 
comxniflion  upon  the  amount  of  the  freight  outwards, 
and  upon  her  return  two  and  a*half  per  cent,  more  upon 
the  amount  of  the  freight  home  again.     Other  witnefl^ 
proved  a  commifBon  of  five  ptr  cent,  upon  the  freight 
out  and  home,  half  to  be  paid  when  (he  fails,  and  half 
when  (he  returns.     But  all  agreed  that  the  broker  was 
paid  by  a  per  centage  upon  the  freight  contraAed  for. 
The  yeirel$  iailed  aad  got  tQ  5/.  Vbes^  apd  thence  back 

tp 
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i8xi«  to  Sheemefif  but  had  not  proceeded  fui:ther.  The  jury 
pYt  the  Aim  to  which  the  Plaintiff  M^oold  lurrercntitied 
hioifelf  by  this  nile,  in  cafe  the  reffeb  kadeaBied'iiHe 

Mair.  blgheft  freight  covenanted  for,  under  any  of  the  Aefli^ 
tiMiona  mentioned  ia  the  charter-party. 

Feckwill  Serjt.,  in  Hilary  term,  obtained  a  nde  m^  ta 
fet  afide  the  verdifl  and  have  a  new  tti^  upon  ih^ 
ground  that  as  the  amount  of  freight  was  contingent 
in  this  cafe,  the  jury  had  either  taken  a  viong  nde  of 
damageSf  or  had  given  a  verdi£l  difcordant  to  the  mku 
If  the  Plaintiff  had  made  fo  abfurd  a  contrad  that  the 
freight  could  not  be  calculated,  he  muft  abide  bf  the 
confequences.    The  Court  granted  a  rule  n^ 

Shepherd  and  B^  Serjts.  fhewed  caufe.  There  is  ao 
uncertainty  in  the  rule  for  calculating  the  broker's  com- 
miilion*  The  confufion  arifes  from  confidering  it  as  de- 
pendent on  die  freight  adually  earned,  whereas  k  is  in 
truth  dependent 'on  the  opportunity  given  of  earaiog 
fireight,  the  Plaintiff  therefore  was  entitled  to  his  i 
miffion  upon  the  higheft  freight  that  the  parties  < 
templated.  Or  if  there  is  any  difficulty  in  afcectaiaiiig 
the  amount,  at  all  events  he  is  entitled  to  the  com- 
miiiion  upon  the  loweft  of  the  fums,  for  the-  brakec^s 
duty  is  finiihed  as  foon  as  the  (hip  is  afloat,  and  the 
commiffion  then  becomes  due.  \Mansfield  C.  J.  There 
was  no  evidence  of  any  broker,  that  where  dieve  iirere 
two  contingent  fums  named  for  freight,  the  broker  wss 
entitled  to  the  commiffion  on  the  lai;ger  fum^]  As  ike 
voyage  was  defeated  by  the  aA  of  the  Defendant^  Ae 
Slaintiff  is  entitled  tQ  the  largeftfum,  , 

Vmghan  Seijt.,  and  Pechwell^  eoniri.  All  the  witr 
neffes  agreed  that  the  amount  of  the  brokerage  is  to  be 
determined  by  the  amount  of  the  freight  contraded 

for, 
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Sor^  and  die  latter  cannot,  uader  this  cbarter*part7»  be 
known  until  the  (hips  return  at  the  end  of  the  TOjage. 
If,  therefore,  the  Plaintiff  chofe  a  meafure  of  compen- 
fation  dependent  on  a  contingency,  he  amft  wait  untU 
that  contingency  happens  before  his  commiiiion  can  be 
tfcertamed:  confequently  this  a£kion  is  prematurely 
broiigbl*  If  be  had  deferted  this  contract,  and  gone 
^pon  a  fuattitfm  laeruitf  he  might,  perhaps,  have  re- 
covered fomething,  but  at  the  trial  he  ezprefsly  repu^ 
diated  tliat  daiin. 


MlNsmLD  C.  J.  It  is  now  too  late  to  contend  that 
the  Plaintiff  is  not  entitled  to  recover  fomethiog,  for 
that  obje£tion  was  never  infilled  on  at  trial.  {PecknveU 
£itd  that  he  made  the  Gt)jeAion,  but  his  leader,  Cockell 
Seijt.,  abandoned  it.] 

Lawmncb  J.  No  fpecial  contra£):  was  dedaved 
upon,  but  the  Plaintiff  aflcs  for  the  meafure  of  damages, 
according  to  the  rule  which  he  proved  at  trial,  which 
is  to.be,  according  to  the  freight  when  afcertained; 
but  that  cannot  be  recovered  on  until  the  freight  is  af- 
certained. As  diis  point,  however,  was  not  infifted  on 
at  the  trial,  the  Defendant  is  not  now  entitled  to  a 
nonfiik. 


^Ihe  Court  recommended  to  the  parties  to  compromife 
die  adion,  upon  payment  of  the  commiflion  according 
16  the  fmalleft  amount  of  freight  contemplated  $  and  on 
this  day,  lihey  having  agreed  to  it,  a  role  was  made  to 
reduce  the  damages  accordinglyi  and  the  rule  for  a  nan- 
fuit  was 

Difcbarged. 


534  CASfS  IK  EASTEK  TERM 

i8ix. 

Maj  17.  Jacob  v.  Jansek. 

The-liitiite  ^"'HIS  WIS  an  afkion  upon  a  policf  of  infaraDce^ 
rcpcsd^  ^•neccf-  dated  the  iith  J»ii^  1807,  at  and  from  Landm  to 
fity  of  a  licence  the  South  Seas^  and  back  to  LondM$  with  fiberty  to 
from  the  South  touch,  difchargc,  and  take  in  goods  at  alt  ports  and 
£ajl  India  Com-  pl«ce«  in  the  courfe  of  the  Toyage,  whether  in  the  Eng-^ 
pany  for  fliipt        Uflt  channel,  at  Madeira^  Cape  De  Veri  IJlands^   St.  He- 

SfsSciS^  of      '"'^^  ^^^  ^^""^^  ^''''''  °'  elfewhere,  alfo  with  like  liberty 

Magellan  or  at  any  port  or  ports  in  South  America^  as  well  on  this  fide 

"**V^^J^.^*''*»  as  on  the  other  fide  of  Cape  Horn^  and  during  her  vopg* 

thtPadjkOceimi   >"d  trading,  with  leave  to  barter,   fell,  and  exchange 

from  Cape  Horn     property  notwithftanding  the  colonial  laws  of   Spatif 

ir<i  bnehwie       ^P^°  ^  ^*P  -^^^^P^f  ^^^h  liberty  to  chafe,  capturr, 

^m  London.        man,  and  convey  any  veiTel  or  veflels,  and  to  feek,  join, 

Whether  they    j^jj  exchange  convoys :  the  value  was  thereafter  to  be 

Mdxh  their  trA<Lg   declared  by  the  aflureds:  upon  the  trial  of  this  canfe,  at 

or  not.  tlie  Lcndofi  fittings  after  Michaelmas  term  iBiO|  it  was 

proved  tlut  the  iliip  Memphis  was  a  trading  veflel,  and 

not  a  fiihing  veflel,  that  (he  failed  on  die  voyage,  in- 

fared,  in  company  with  the  Hero^  on  a  trading  adven* 

ture^  and  on  the  latb  July  left  Madisra^  and  continued 

ill  her  company  until  the  24th,  when  they  parted^  and  the 

Msmphis  had  not  fince  been  heard  of.    Jt  was  objefled 

for  the  Defendant,  tltat  the  maftcr  of  the  veflel  had  not 

procured  a  licence   from  t}ie  South  Sm  Company^  sad 

.tlut  for  w^nt  thereof  the  voyage  was  illegal.    The  jury, 

liowever,  found  a  vcrdifl:  for  the  PlaiutiiF  for  a  toral  lof$, 

fubjedl  to  this  obje£lion.     .^ 

Lens^Qx]\,y  m  Hilary  term  181 1,  accordingly  ob- 
tained a  rule  nifi  to  fet  afide  this  verdict  and  enter  a  non- 
fuit  i  againff  which 

Shepherd  and  Bejl  Serjts.,  on  a  former  day  in  this 

term,  fhewed  caufc.     They  contended  that  a  licence 
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from  the  South  Sfa  Company  was  unneceflary  ifi  this 
cafe,   by  virtue  of  the  ftatute  42  G.  3.  c.  77.,   which 
IS   entitled   «  an  ad  to  permit  Britijb  built  fliips  to 
*«  cany  on  the  fiiheries  itt  the  Pacific  Ocean,  with- 
*^  out  licence  from  the  Eafi  India  Company  or  the 
**  South  Sea  Company  ;**  the  preamble  of  which  recites, 
<<  that  it  may  tend  to  increafe  the  navigation  and  fifli- 
<<  eries  of  his  majefty's  fubjeds,  if  the  reftrifiions  dien 
<^  fubfifting  with  regard    to  (hips  navigating   in  the  * 
**  Pacific  Ocion,  between  Cape  Horn  and  180  degrees  of 
«   Jfifi  longitude  from  London^  ihould  be  removed,"  and 
ena£ls,  ^<  that  thenceforth  it  fhould  be  lawful  for  any 
.<<  Britijh  built  (hip,  owned  and  navigated  according  to 
<<  law,  to  pais  through  the  Streiglits  of  Magellan^  or 
<<  round  Cape  Horrtj  and  to  carry  on  the  fiflieries  in  the 
«  Pacific  Ocean f   from  Cape  Horn  to    180  degrees  of 
««   JFe/l  longitude  from  London,  and  to  trade  within  the 
(<  faid   limits,  without  having   obtained  any  previous 
^  licence,  permiflion,  or  authority  for  that   purpofe, 
«  from  the  court  of  diredors  of  the  Eafi  India  Com- 
«  pany,  or  from  the  governor  and  company  of  meichants 
*<  trading  to  the  South  Seas.**    It  is  important  to  attend 
to  two  former  a&s  which  related  to  fifhing  alone,  and 
to  nurk  the  diftinfbion  between  them.     By  the  ftatute 
of  35  G.  3*  c.  92.,  entitled  «<  an  z€t  for  further  encou- 
«<  raging  and  regulating  the  Southern  whale  fiiheries,*^ 
f^i6*,  all  fhips  intending  to  navigate  withiui  or  frequent 
any  part  of  the  feas  comprized  in  the  boundaries  of  the 
eitclufive  trade  of  the  South  Sea  Company,  as  defcribed 
in  the  ftat.  K)Ann  r.  21.,  are  required,  **  before  they 
«  (hall  proceed  on  any  fuch  voyage,  to  take  a  licence 
*<"fdrfucJi  voyage  from  the  South  Sea  Company."     And 
^7  3^  G.  3.  ^.57->  which  Is  entitled  "  an  aft  for  further 
««  encouraging  the  Southern  \yhale  fiflieries,"  the  prc- 
^n>ble  of  which,  as  well  as  of  the  lad-mentioned  a£t, 
recites  that  it  was  «*  proper  to  encourage  the  fiflbery 

*«  carried 
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^  carried  on  by  hia  majefty's  EunfeoM  fid>je£b  m  ^ 
^  feasto  the  Soi^hwardol  the  GreenUmdbaA  and  Davi/% 
<'  Siriights^  for  the  purpofe  of  taking  whales,  and  other 
'<  creatures  being  in  thofe  feas^**    and    refers   to  the 
35  G*  3*  c.  92.9  it  is  enaded  in  the  third  fe£Honf  that 
for  extending  the  limits  prefcribed  in  the  laft  recited 
a£l  for  the  Southern  whale  fiiheries,  any  fhip  fitting  and 
clearing  out,  and  licenfedi  conformably  to  the  a£l  of 
35  ^*  3*»  ^^^  failing  to  the  Eaflvsard  of  the  Capt  if 
Good  Hcfe,  might  pafs  beyond  51  degrees  of  iSo^  lon- 
gitude from  London,  provided  that  fuch  (hip,  after  pafEng 
5 1  degrees  of  Eafi  longitude  from  London,  (hould  not 
fail  or  pafs  to  the  Northward  of  15  degrees  SoMtherm 
latitude,  till  flie  (hall  have  failed  to  the  Eq/lmtrdot  180 
degrees  of  Ea/l  longitude.    And  by  the  next  fe^lion, 
any  veflel  fitting,  and  clearing  out,  and  licenfed,  con- 
formably  to  the  (aid  ad,  and  failing  to  the  Wifineatici 
Cape  Horn,  or  through  the  Streights  of  Magettan^  for 
the  purpofe  aforefaid  (of  fiChing),  may  pafs  beyond  180 
degrees  of  Weft  longitude  from  London,  provided  fuch 
ihips,  when  they  have  pafied  beyond  180  degrees  of 
Weft  longitude  from  London,  do  not  pafs  to  the  Norths 
ward  of  I  j  degrees  South  latitude,  until  they  come  within 
J I  degrees  of  Ei^  longitude  from  London.    They  ad* 
mitted  that  the  two  earlier  a£^s,  which  had  fiir  thdr 
objeA  merely  the  encouragement  of  the  fifiieries,  did 
not  difpenfe  with  the  neceflity  of  a  licence }  but  ^ 
4a  G.  3*  had  a  much  larger  fcope.    It  was  intended  to 
give  free  licence  to  trade  with  the  Spamjb  colonic^ 
which  was  contraband  by  the  laws  of  Spain,  In  fuch  s 
manner,  as  not  to  give  alarm  to  that  jealous  government} 
and  with  that  view  the  preamble  was  made  much  mok 
comprehenfive  than  the  title  of  the  aQ,  and  the  pnrvidir 
much  more  comprehenfive  than  the  preambfe.    XMom^ 
field  C.  J.    Would  not  the  inhabitants  of  Spdn  ]be  in 
likely  to  read  the  body  a$  the  title  and  prtambb  e^  the 
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9(i  ?]  The  true  conftroaion  cf  the  Uk  is,  that  it  (ball 
be  lawful  for  all  Briti/b  ihips  navigated  according  to 
law,  which  'refers  only  to  the  navigation  laws,  and  not 
the  rights  of  monopoly,  to  fi(h  within  thofe  limits,  and 
alfo  that  It  Hull  be  lawful  for  all  Briti/h  (hips  navigated 
.according  to  law,  to  trade  within  the  fame  limits  :  it  ia 
jao  xnore  necefiary  that  trading  fhips  (hould  fi(h,  in 
cirder  to  entitle  tbemfelves  to  the  benefit  of  the  ftatute, 
than  it  is  that  fithing  fhips  (hould  trade,  in  order  to  bring 
ihemfelves  within  the  fame  indulgence.  It  may  be  ad* 
mkted  that  the  two  ftatutes  for  the  extenfion  of  the 
fiCheries,  fo  far  as  they  invade  the  monopoly  of  the 
jSi^^ii  hemifphere,  have  extended  the  indulgence  to 
fifliing  veflels  only,  but  that  is  not  fo  with  regard  to 
this  ftatute,  and  there  is  this  fubftantial  reafon  for  the 
difference,  that  the  Eaft  India  Company  are  of  them* 
felves  competent  and  fufficient  to  carry  on  the  trade, 
whereas  the  South  Sea  Company  hs^ve  no  trade,  and 
therefore  cannot  be  lofers  by  the  extenfion  of  the  trade 
to  others  i  therefore  it  was  the  objeft  of  government  to 
lay  open  to  the  fubje^^s  at  large,  as  well  the  trade  as  the 
filheries  of  the  Pacific  Ocean*  It  is  £o  beneficial  to 
this  country  to  extend  the  limits  of  trade,  that  the 
Court  will,  if  poffible,  adopt  the  conftru£\ion  which 
favours  it*  Neither  any  grammatical,  nor  any  rea« 
fenable  conftiu^lioD,  confines  that  trading  to  fiOiing 

X^enj  StTJUf  contrii  urged,  that  although"  in  certain 

_cafes  the  enafting  part  of  a  ftatute  may  extend  its  ope* 

tation  much  mo^e  widely  than  the  preamble,  yet  that 

.9PHA  ^  .^  ^^^^^  where  the  intention  is  clear.    If  the 

.JPUintiff'a  cpnftru£lioa  be  corre£l,  the  ftatute  47  G.  3* 

J^i«r.  2^..  was  wholly  unneceflary;     The  principal 

^pbje£^.  of  thi^  a£t  42  G.  3.  was  the  fiihery,  and  if  it 

•  Voi.ni.  /  Nn  enibraced 


5|t  CASES  XN  EASTER  TERM 

i8ii.  tmbneed  trstde>  it  was  only  fabfeirient  to  the  fiflieiy^ 

or  as  gmng  liberty  to  trade  if  tlie  {hips  were  difap- 
pointed  ot  fifli :  but  it  muft  be  conftrued  as  reftraining 
tl^t  liberty  to  fifliing  reflels..  Until  the  paiCng  of  this 
ftatttte  the  monopoly  of  the  trade  of  both  hemifphexes 
was  clearly  protected  from  interlopers^    unlefs    they 
were  licehfed:    it  is  not    pretended  that  the   trading 
monopoly  of  the  Indi^  Company  is  done  away;  and 
it  is  not  to  be  intended  that  the  legiflature  meant  to 
deprhre  the  Souti  Sea  Company  of  their  ezclufiTe  mono* 
poly  of  the  Weflem  hemifphere  in  this  coYert  and  am- 
biguous way.     It  is  clear  that  the  perfons  who  penned 
tibe  ftatote  47  G.  3.  ftff.  i.  c.  13.   underftbod  that  the 
monopoly  of  both  Companies  ftill  fubfifted^  otherwife 
diey  would  hare  confined  the  repeal  of  the  ^Anfu  c.  21. 
to  fttch  conquered  countries  as  are  on  th^  Eafl  fide 
of  Atntfiea  only,  inftead  of  repeating  the  permiffion, 
as  extended  to  all  places  which  fhould  be  in  his  majefty's 
pofleffion,  as  well  on  the   Ehjl  as  the  Weji  coaft  of 
Jtmeriea.     In  the  very  next  year,  43  G.  3.,   another 
ftfttute,  c.  90.  pafied,  declaring  in/,  a.  that  veflels  clear- 
ing  out,  and  licenfed,  conformably  to  the   38  G.  3., 
and  paflTng  to  the  Weft  of  Ct^e  Homf  or  throu^  the 
Streighfis  of  Magethn^  for  the  purpofe  of  carrying  on 
the  fifliery,  and  having  pafled  beyond  180  degieea  of 
Weft  longitude  from  London^  mrf  f%{%  to  the  Nortimafi 
as  hs  as   10  degrees  Southern  latitude,  but  not  furdier, 
until  ihe  (hall  have  failed  within  51  degrees  of  Etfi 
longitude  from  London.    {Lawrence  J.  It  may  from  tlut 
zOi  be  inferred  that  in  certain  other  limits  the  neceffity 
of  a  licence  is  aboliihed/] 

Mansfield  C.  L  According  to  the  conltrudion 
now  contended  for  on  the  part  of  the  Plaintiff,  this  aA 
42  G.  3*  is  a  total  deftrud);ion  of  the  monopoly  of  ikt 

South 
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S&utb  Sea  Company  on  the  Wefiem  coaft  of  Amirica.    If  iSlJh 

that  be  fo,  it  ia  very  fingular  that  it  was  never  before 
difcovered. 


*  Chamb&e  J.  Every  one  of  thefe  u&s  is  to  a  cer- 
tain degree  a  violation  of  the  rights  of  the  Swth  Sea 
Company.  Even  the  limited  conftruftion^  reftridii^ 
the  indulgence  to  the  right  of  fiihing,  is  a  violation. 
The  preamble  is  very  ftrong  in  favour  of  the  larger , 
conftruflion.  Navigation  is  mentioned  as  the  firft 
obje£l^  and  the  intention  feems  to  be  to  remove  tht 
obftruAions  to  veflels  navigating  the  Pacific  Oaan. 

Cur.  adv.  vulU 

Mansfxbld  C.  J.  now  delivered  the  opinion  of  die 
Court. 

Confidering,  as  we  do,  that  the  z{k  of  parliament 
was  made  for  the  benefit  of  trade^  as  well  as  of  the 
fifheries,  and  confidering  the  queftions  that  may  arife 
on  the  point,  what  degree  of  fifhing  is  neceflary  to 
authorize  a  fliip  to  trade,  if  we  ihould  hold  it  necef* 
fary  that  a  (bi^  ihould  both  fifli  and  trade,  we  think  it 
better  to  decide,  that  a  (hip  may  go  either  for  the  fole 
purpofe  of  trade,  or  for  the  fole  purpofe  of  filhing: 
therefore  the  ,  ' 

Rule  muft  be  difcharged. 
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Jfigf  17. 

u  S  C0IT6CK 

flumorialof  an 
annuity-deed  be 
incom^Uy  in- 
rolled  for  a  time^ 
and  after  Ibme 
yean  the  officer  of 
the  inrolment 
office  difcorer  aifd 
re^Ufy  the  error 
before  any  pro- 
ceedings had  to 
vacate  the  an^ 
noityy  the  Court 
finding  the  inrol- 
ment right  when 
they  call  for  it» 
will  not  enquire 
when  the  entry 
was  nude. 

But  it  is  a  high 
mifprifion  in  an 
officer  to  alter  the 
inrdment  with- 
out the  ian^on 
of  the  Court  of 
Chancery. 

Whether  it  be 
fiifficient  for  the 
grantee  of  an  an- 
nuity to  carry  a 
memorial  to  the 
inxolment  <^cey 
and  pay  for  it, , 
without  infifiing 
<m  himfelf  leeing 
•t  inroUedf  and    • 
comparing  the 
inrolinent  with 
the  original  me- 


Gar  RICK  v.  Williams  and  Others. 

TENS  Serjr.  had  on  a  former  day  in  this  term  ob- 
tained a  rale  fi'^  to  cancel  the  warrant  of  attorney 
which  Had  been  given  in  this  cafe  to  fecure  an  annuityi 
and  to  fet  afide  the  judgment  entered  up,  and  execution 
levied  thereon^  and  reftore  the  money,  tlpon  the  affidavit 
ofafurety,  which  ftatedy  that  in  1806  the  deponent 
became  furety  for  the  payment,  of  an  annuity  of  leb/^ 
then  granted  by  the  Defendants  Wittiams  and  Barnes  fer 
their  refpefkive  lives  to  the  Plaintiff',  and  with  that  intent 
figned  certain  deeds.  That  the  deponent  in  NovoAer 
1 8 10  applied  to  the  inrolment  office  for  a  copy  of  the 
record  of  the  memorial,  and  thereupon  received  from 
tixe  clerk  at  the.  inrolment  office  a  copy  thereof,  wUch 
did  not  contain  the  names  of  the  witnefles  to  the  bond, 
nor  any  authority  to  any  attorney  to  enter  up  any  judg* 
ment  againft  the  deponent,  nor  any  term,  nor  any  date 
to  fuch  fuppofed  authority  ;  and  the  deponent  hereupon 
examined  the  copy  with  the  memorial  inrolled,  witil 
which,  he  found,  it  correfponded  widi  refped  to  fudi 
defefts.  The  attorney  for  the  Defendants  fworc  that 
the  copy  of  the  memorial  which  he  annexed  to  hh 
affidavit  was  a  true  copy  of  the  record,  as  it  vras  in 
November  18 10  entered  on  the  roils  of  the  office,  afid 
that  the  inrolment  then  correfponded  widi  refped  to 
fuch  defe£):s.  That  having  reafon  to  believe  that  llie 
memorial'  inrolled  had  been  altered  fubfequendy  to  the 
time  of  his  former  examination,  the  deponent  had  lately 
again  infpe£^ed  it,  and  difcovered,  that  an  addition  had 
been  made  to  the  record,  and  that  the  names  of  the 
witnefles  to  the  bond,  and  an  authcfrity  to  certain  attot- 
nies  to  appear  for  the  Defendants,  and'confefs  jiui^- 
ment,  and  th^  date  thereof,  had  been  infetted  inrtie 
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margin  of  the  roll,  fubfequently  to  November  181O9  and 
more  than  four  years  after  the  execution  of  the  deeds 
and  other  inftruments  figned  and  given  for  fecuring  the 
annuity. 


i8u. 


.  BefiSerjt*  {hewed  caufe  againft  this  rule>  upon  an 
affidavit  of  one  of  the  entering  clerks  in  the  inroiment 
office,  that  in  confequence  of  the  error  in  the  memorial 
being  pointed  out  to  him  by  the  Defendant's  attorney, 
he  rectified  it,  and  offered  to  reflify  the  Defendant's 
copy  of  it  accordingly,  which  was  refufed  ;  and  that  it 
was  the  common  pradice  of  their  office,  if  they  difco- 
Tered  any  error  in  the  inrolments  of  memorials,  to  rec- 
tify them  by  infertions  in  the  margin  of  the  roll.  Tliat 
when  an  original,  memorial  is  brought,  into  the  office, 
the  hour  and.  day  are  immediately  marked  on  it,  and 
tliat  £roin  that  time  forward  the  inrohnent  is  confideFed 
as  complete*  The  attorney  for  the  annuitants  fwore, 
that  the  original  memorial,  which  he  depofited  in  the 
office,  bad  not  thefe  4efe£ls.  Befi  contended,  that  if  a 
€oife£k  memorial.were  left  at  the  office  within  the  20 
days,  the.  aoouitant  had  completed  his  title  ;  the  officer 
might  injrpl  it  at  any  fubfequent  time  that  fuited  his 
canvenietnce  $  and  wl)en  inroUed,  the  inroiment  would 
hare  relation  back  to.  the  time,  of  leaving  the  memorial 
ip.the  office.  If  the  bargainee  of  an  eftate  were  to  be 
aofwerable  for  the  due  inroiment  of  a  bargain  and  fale 
by  the  officer, .  after  he  had  lef];  his  inftru Aions  at  the 
office,  it  would  ffiake  half  the  titles  in  the  kingdom. 
.The  (latute  17  G.  3^.  c,  26.  /  5.  dire£ts,  that  the  memo- 
j^ials  (halt  be  inroUed  in  order  of  time  as  the  fame  ihall 
j^brovight  to  the  office.  If  an  annuitant  carries  his 
.isfiemorial  on  the  20th  day,  and  finds  only  one  cleric  in 
the  ofi^ce^  wl^o,  has  five  hundred  previous  memorials 
.  tb^  %9  b^,  in^oUed,  it'  would  be  very  hard  that  the 
^grante^  Ibould  therefore  lofe  his  annuity.  No  perfoa 
i;t,,.«;    '  *      Nn3  'caa 


54^ 


CASES.  IN  EASTER  TERM 

can  be  injured  by  the  miftake ;  for  either  party  who 
wiflied  to  z£k  upon  it,  muft  obtain  an  office  copy,  and 
in  comparing  that  copy  with  the  original  memorial,  as 
the  praftice  is,  the  miftake  would  be  difcov^ed  and 
reftified,  as  was  the  cafe  here.  This  annuity  had  fub- 
fifted  four  years,  had  been  afligned  for  a  valuable  con- 
fideration,  and  one  of  the  attefting  witnefles,  who  mi^ 
have  proved  all  curcumftances  relating  to  the  confidera- 
tion,  was  fince  dead-  The  certificate  indorfed  on  the 
deed  records  the  inrolment  as  made  on  tlie  yth  day  of 
^i^giiJl  i8o(^,  at  feven  in  the  evening,  purfuant  to  ad  of 
pariiament,  and  is  figned  by  the  proper  officer. 

Lifu  in  fupport  of  ^lis  rule.    The  officer  who  figos 

this  certificate,  is  miftaken  in  taking  it  for  granted,  dnt 

the  leaving  the  memorial  at  the  office  is  the  a^  of  m- 

roknent.   The  fad  of  affignment  makes  the  cafe  ftronger 

^ainft  the  annuitant  j  for  if  he  had  ufed  ordinary  dili- 

gence,  he  would  have  difcovered  the  miftake  at  the  time 

of  his  examining  the  title.    The  q[ueftion  does  not  here 

arife,  vhether  the  officer  could  perfed  the  memorial  a 

day  o^  two  after  the  ao  days  axe  elapfed  $  for  tlie  Plain- 

tiff  *8  argument  goes  to  the  extent,  that  if  the  memoiial 

be  left  in  the  office,  though  it  be  jiever  inrolled  at  all, 

the  annuity  (hall  be  good.    But  the  words  of  the  ftatme 

are  imperative,  that  it  ihaU  be  inrolled  within  the  20 

days ;  and  if  it  is  not  done  withm  that  time,  die  fecu- 

rities  ate  avoided.    The  objedion  is  not,  that  the  copy 

is  incorrea.  but  that  the  original,  the  roll  to  which  the 

pubKc  have  refort  for  iufpefticiii,  and  by  which  they.are 

to  be  guided,  in  order  to  know  whether  aU  tki^s'are 

duly  done,  is  incorrea.    The  objeft  of  the  ad  is,  that 

the  public  fliall  have  accefs  to  the  contents  of  the  inrol- 

ment :  the  fum  paid^  too,  for  inrohnent,  and  for  a  copy, 

and  which  is  regulated  by  the  number  of  words,  will 

?»y  if  the  memorial  be  incdrreaiy  inroUcd.    5  Cc.  84, 

Berrimaff% 
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Berriniaf/t  cafe.  Tlie  cttftom  of  the  manor  was  that 
alienations  fhould  be  prefented  at  the  manor  court 
widiin  a  year.  The  Court  faid>  caveat  iwfi^r^  he  is  at 
his  peril  to  perfed  all  that  is  neceflarj  for  his  afliirance. 
It  was  Incumbent  on  the  grantee  to  (ee  this  done,  and 
the  negleA  of  the  officer  is  the  misfortune  of  the 
gtantee,  who  may  have  an  aftion  againft  the  officer  for 
his  negligence}  but  the  iecurities  are>  in  the  words  of 
the  ad,  wholly  null  and  void.  Tlie  quantity  of  bufinefs 
with  which  the  office  is  filled,  is  no  reafon  why  it  (hould 
not  be  inroUed  in  due  time,  for  the  ftatute  gives  a  pro- 
fit to  the  officer  for  making  the  inrolments,  and  the 
amount  of  the  fees  is  according  to  the  length  and  num^ 
ber  of  the  memorials;  having  therefore  a  profit  for  hit 
duty,  he  is  bound  to  difcharge  his  duty,  and  is  bound 
at  his  peril  to  provide  a  fufficient  number  of  clerics  and 
fervants  to  inrol  the  memorials  within  20  days  as  faft  as 
diey  come  in.  The  objeftion  is  not  here  that  the  m^» 
morial  was  not  inroUed  within  the  ao  days,  but  was 
inroUed  within  a  reafonable  time  after  %  but  the  objec- 
tion is,  that  it  was  falfely  memorialized  within  the  t% 
days,  and  that  the  fallacy  has  fubfifted  for  four  years. 
The  ftatute  could  not  intend  that  it  was  fufficient  for 
the  grantee  to  leave  his  inftruAions  at  the  office. 
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The  Court  ftrongly  reprobated  the  conduA  of  the 
officer,  in  thus  figning  a  certificate,  which  was  clearly 
falfe,  and  faid  that  he  was  guilty  of  grofs  negligence, 
and  that  he  ought  not  to  have  made  the  alteration  with* 
out  the  confent  of  the  Court  of  Chancery. 

Cur.  adv.  vult. 


MANSFttLD  C.  J.  now  delivered  the  opinion  of  the 
CtruYt. 

This  was  a  motion  to  fet  afide  a  warrant  of  attorney 

and  judgment  given  for  fecuring  an  anntiity,  on  the 

N  n  4  ground 
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ground  diat  it  if  void  under  the  ftartute,  for  wwt  of  a 
memorial  being  inroUed  in  due  time ;  and  the  repreieo- 
tation  h,  that  a  per(e£k  memorial  was  prepared  and  car* 
ried  to  the  oflke  within  20  days^  but  that  the  roU  itTdf/ 
when  firft  looked'  at^  did  not  contain  certain  material 
parts  *of  the  memorial,  but  diat  now,  when  the  motioa 
is  made,  the  roll  does  contain  a  correA  copy.  TUs  » 
the  firft  time  this  queftion  has  been  agitated,  and  it  is 
attended  with  confiderable  difficulty.  The  framerscf 
this  aft  did  not  at  all  know  what  they  were  requixingi 
in  having  thefe  memorials  inroUed  i  probably  they 
thought  a  memorial  would  be  a  very  ihort  thing,  and 
that  many  might  be  inroUed  in  a  i^ery  (hort  time ;  but 
the  various  very  minute  and  nice  queftions  which  have 
trifen  on  the  aA,  have  introduced  a  pra&ice,  (and  I 
fee  not  how  it  can  be  avoided,)  of  copying  admoft  the 
whole  of  all  the  inftruments  on  die  roll.  Now  it  m%ht 
be  impoffible  for  the  officers,  every  day,  or  even  every 
month,  to  put  thefe  on  the  rolL  The  z&  requires  tbt 
a  memorial  (hall  within  20  days  be  inrolled,  and 
fefiion  5.  direAs,  that  there  (hall  be  a  particular  roU 
provided  and  kept,  on  which  fuch  memorials  lliall 
be  entered,  and  proceeds  to  enaA,  **  that  every  fuch  me- 
morial (hall  be  duly  inrolled,  in  order  of  time,  as  the 
fame  (hall  be  brought  to  the  office,  and  that  the  clerb 
of  the  inrolments,  or  their  deputy,  fhall  fpecify  on  the 
roll  the  certain  day,  hour,  and  time  on  which  the  me- 
morial is  brought  to  die  office,  and  (hall  grant  a  Certi- 
ficate of  the  inrolment  thereof  when  required.**  If  tKs 
z€t  of  parliament,  as  it  ftands,  were  peremptory  that  die 
inrolment  fliould  be  made  and  completed  within  the  20 
days,  and  never  be  altered,  it  requires  an  impoffibility, 
for  it  never  can  be  done  j  it  muft  be  enough,  therefore, 
if  the  deed  is  brought  in  due  time,  and  left  for  inrolment 
when  the  officer  can  do  it.  The  queftion  is,  whether 
the  Court,  finding  the  record  to  be.  now  rightj  will  fay 

that 
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Azt  the  mrolment  was  iiifu£5icient|  and  overturn  the  181  r. 

azmoity,  the  rccprd  being  correft ;  and  we  think  that       ^""^^  -^ 
the  Courts  findmg  the 'record  now  correct,  ought  to  be  ^^ 

iatkfied^  and  inquire   no  further.     There  hare  been      Woxiaio. 
queftions  in  the  old  law  on  the  ftatute  of  inrolments^ 
vhich  fuftain  us  in  the  do£brine  that  we  ihould  look  to 
the  xM  only  and  no  further ;  in  Hindis  cafe^  4  Rep.  71. 
one  queftion  was,  aunongft  others,  whether  any  aver- 
ment could  be  received  with  refpeA  to  the  time  of  the 
inrolment,  and  whether  that  could  be  pleaded  as  a  mat- 
t;er  in  pair,  or  mud  be  decided  merely  on  the  record ; 
the;  party  by  his  demurrer  confefled  the  inrolment  was 
HQzde  after  the  fine,  and  fo  the  fine  operated,  and  the 
bargain  and  fale  did  not  operate ;  and  there  being  no 
attornment,  no  a&ion  of  wafte  could  be  maintained  in 
refpeA  of  that  eftate  ^  and  whether  the  eftate  could  pafs 
by  the  bargain  and  fsde,  not  being  i^rolled  within  the 
^me,  was  the  queftion ;  and  it  was  held  it  could  not« 
GfV3.  en  UfifJf  fays,  «  As  to  averring  an  inrolment,  this 
muft  be  underftood  when  the  time  of  inroUing  was  not 
entered  on  the  record }  but  fince  16  Eliz.  the  date  of 
the  inrolment  has  beep  entered.    Mod*^o^*  1  Leon*  ^S7f 
;ure  cited,  and  are  nothing  to  the  purpofe  j  but  in  Sir  7. 
Howard's  ca/ej  Own^  13  a.  the  fame  point  appears  to  be 
ruled;  and  fo  we  think  that  the  memorial  on  which 
tfaefe  annuities  are  inrdled  fhall  be  conclufive,  and  that 
so  averment  or  evidence  (hall  be  received  to  (hew  that 
the  date  is  incorre£t ;  and  according  to  thefe  cafes  we 
jonuft  fay,  that  the  memorial  was  inroUed  witlun  20  days, 
and  therefore  the 

Rule  muft  be  difchaiged. 
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i8if.. 

Fayle  and  Another  v.  Bourdillon* 

nrmS  vms  an  a£tion  upon  a  policy,  effiefted  by  the 

Under  a  licence  Plaintiffs,  as  agents,  as  well  in  their  own  names  as 

wfidcnt  here,  tlut  ^^^  *"*^  '"  ^^^  name  and  names  of  all  and  every  other 

a  ihip  bearing  any  perfon  and  perfons  to  whom  the  fame  did  or  might 

iag  may  import  appertain,  in  part   or  in   all,  at   and    from  St.  Pcterf- 

from  aa  enemy's  '^'^           *         *^                          .  t           *-       t 

country,  to  hirgh  to  London,  yrith  or  without  fimulated  J)apeTS  or 

whomfocver  the  licences,   upon   the   fliip   Sophia   Carolina  Albertinaj  at 

ocanobck^f  the   rate  of  twenty  guineas  per  cent.      The  infurance 

three  Britijh  fob<  waS  declared  to  be  <<  on  goods,  as  intereft    might  ap- 

jedb,  not  named  ^^  y^  thereafter  declared  and  valued.**   The  Plain- 

in  the  licence, 
one  of  whom  re^    ^^^s  averred  the  loading  of  a  cargo  of  the  value  of  4130/. 

fidct  in  a  hoftile  at  St.  Peterjburgb^  and  that  Macnaif  Stewart,  and  Bar» 

oortfro  "^^oSw  ^^y  ^^^^  interefted  in  the  goods  to  the  amount  infufed, 

hoftile  Qoiuitry  and  that  the  infurance  was  made  for  their  ufe  and  be- 

^  ^  •  nefit,  and  that  by  a  memorandum  afterwards  indorfed 

whq  effeAed  the  ^^  ^^  policy,  the  intereft  was  declared  to  be  in  them, 

policy,  may  re-  and  the  goods  were  valued  at  4130/.,  including  pre- 

^«eBn>iA  TCiwxm  of  infurance,  commiffion,  and  all  charges  inci- 

partnen,  one  of  dent  tp  a  lofs.    The  Plaintiffs  then  averred  in  their  firft 

whom,  at  the  ^^^^^    ^  j^f^  ^,         -j^  ^f  ^^  (^    ^nd  in  the  fecond,  a 

tmie  of  the  a^on,  ^                     , '  *                                .      -  *.       • 

refidet  in  an  alien  lofs  by  hoftile' force*     Upon  the  trial  of  this  caufe,  at 

enemy's  country.  Guildhall^  at  the  fittings  after  Trinity  term  181 1,  before 
Mansfield  C.  J.,  it  was  proved  that  Stewart  refided  at 
Hamburgh,  Barclay  at  Glafgow,  and  Macnak  at  G^ten- 
burgh,  and  that  they  were  partners  in  trade.  It  was 
proved  that  upon  the  petition  of  the  Plaintiffs,  a  licence 
had  been  granted  by  the  privy  council,  ^*  to  Benjamin 
Fayle  and  Company,  merchants,**  thereby  *<  permitting 
a  veflel,  bearing  any  flag,  to  proceed  with  a  cargo  of 
fuch  goods  as  by  law  are  permitted  to  be  imported, 
from  any  port  in  RuJJia,  Pruffia,  or  Denmark^  to  any 
port  in  this  kmgdom  :  the  mafter  to  be  permitted  to  re- 
ceive his  freight  and  depart  with  his  veflel  to  any  port 

not 
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not  blodaiiedt  notwithftaiidipg  all  tke  documents  that*  l8ii« 
might  accompany  the  fliip  and  ca^go  might  reprefent 
her  to  be  deftined  to  any  other  neutral  or  hoftile  port, 
and  to  whomfoever  fuch  property  ihight  appear  to  bo- 
long/'  under  the  ufual  provifions  for  indorfing^  &c. ; 
the  licence  wae  dated  on  the  nth  of  Mof  1809. 
Stewmrt  wrote  a  letter  from  Ramiurgh  on  the  8th  of 
July^  apprizing  the  PlaintiA  that  he  had  chartered  tho 
Ihip  S^ia  Carolina  Alhtrtina  to  go  from  R^fioek  in  baU 
laft  to  PeUrftfirgb^  for  a  cargo  of  flax  and  hemp^  mrhich 
would  be  addrefled  to  the  Plaintiffs^  and  giving  them 
inftruAione  «  to  efeft  an  infurance  thereon  from 
St.  Ptttrfimrgh  to  Londanf  either  on  receipt  of  the  letter^ 
or  on  the  ihip's  arriral  in  Lonioih  att  their  difcretioOt 
adding  that  peihape  they  could  get  3000/.  provifioaally 
cqrered  better  now  than  later  in  die  feafon  ;**  in  con* 
quence  of  which  letter  the  Plaintiffs  effeded  the  infu* 
furance  in  queftion  on  the  a4tfa  of  July,  The  reflel 
took  in  her  cargo  at  &.  PiUrJkurgb^  and  was  loft  on  the 
homeward  voyage.  The  bills  of  lading  "were  configned 
to  the  Plaintiffs,  but  they  were  not  interefted  in  the 
goods.  Stnvarii  MatmA^  and  Barclay  were  all  Britijk 
fubje£ls.  The  a£tion  was  commenced  in  January 
181 1.  No  evidence  was  given  of  the  relations  t£ 
amity  or  oiherwife  at  that  time,  or  at  the  time  of 
plea  pleaded,  or  trial  bad,  exifting  behreen  Hamburgh^ 
Sweden,  and  Great  Britain ;  but  the  counfel  for  the 
Defendant  aflumed  it  as  a  fad  of  which  the  Court  had 
judicial  notice,  that  Hamburgh  and  Sweden  were  both 
in  a  ftate  of  hoftility  with  Great  BHtain,  and  that  thercw 
fore  Stewart  and  Macnab,  although  Britt/b  fubje£):s  bonif 
were  alien  enemies,  and  they  raifed  upon  this  ground 
two  objedions  to  the  Plaintiffs*  right  to  recover :  firft, 
that  no  aftion  could  be  maintained  to  recover  money 
for  the  benefit  of  alien  enemies ;  fecondly,  that  the 
licence  which  had  been  granted,  did  not  legalize  the 

trading 


54f  CASBS  IV  SASTSR  TSRM 


Fatim 


iSif*  tnding  bf  aliea  enemiea,  vpon  vhicklhis  iaitmaot  wtt 
efieAedy  but  was  confined  to  F^kdodC^m  Mmu^, 
fold  C  J.  referred  both  thefe  pointSy  fubjea  to  wlu«li  th^. 
jury  found  a  Terdi£l  for  tbe  Plaintifi. 

^^Seijt  haTingy  oo  a  former  daf  in  tbi$  tnm^ 
obtained  a  rvie  ^  to  fet  afide  the  verdifty  and  tmsm  a 
nonfuit^ 

Shipkerd  and  Vaughan  Seijts.  (hewed  caufe.  Aa  .to 
the  e£feft  of  this  licence  to  legalize  the  trade,  when  tir 
policy  was  efleded,  there  was  no  war  fubfifttng  between 
Great  Britain  and  Swedin^  and  the  partner  refident  a^ 
Hamturgi  undoubtedly  is  not  an  alien  enemy;  bat 
even  if  the  partners  had  all  been  refident  at  Ptitr^mg^ 
J>etween  which  country  and  Great  Britain  there  is  mi- 
doubted  war,  this  licence,  the  purpofe  of  whidi  i% 
to  do  away  the  dlfabilities  incident  to  a  date  of  wax£»e, 
would  have  legalized  the  tnffic*  The  obje£l  of  theb 
licences  is  to  facilitate  the  importation  of  particular  Spe- 
cies of  goods  into  this  country,  no  matter  to  wbom 
they  belong ;  whether  to  an  enemy  tefident  in  tbe  es*- 
porting  (late  or  to  others.  The  owner  and  the  goods 
are  equally  adopted  as  Briti/h  by  this  licence.  There 
are*  found  reaibns  for  not  introducing  into  the  licence  dis 
names  of  the.traderS)  for  the  licence  muft  be  on  bosod 
the  fliip,  and  might  fall  into  the  ha^ds  of  the  enetayi 
at  all  events  copies  may  be  legally  obtained  here  by  ths 
enemy's  agents,  and  to  infert  the  names  would  Aibje^ 
to  confifcation  and  the  heavieft  punilhments,  the  goods, 
and  the  importers  or  exporters,  if  difcovered  and.  take9 
in  any  country  over  which  France  exexdfes  her  domi* 
neering  influence.  All  trade  with  any  foreign. ftate 
is  reduced  to  this,  that  either  the  Bri^/k  merrtpnr 
muft  fend  out  his  ihip  with  bullion,  to  poxcha^ 
commodities^  or  that  foreigners,  as  confignors  otisopr 
13  fignees 
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flgtt^d^  at  the  foreigh  pottsi  eith«r  on  their  own  actKnait 
or  as  agenfS)  muft  partiripate  in  the  trade.  Many  lU 
^nces  require  a  cargo  to  be  firft  exportedf  and  legalize 
the  importation  of  a  return  cargo  only,  many  require 
the  goods  imported  to  be  the  property  of  the  perfon 
Itoedfed,  as  in  Fiifer.  Thompfim^  anU^  z.  lai.f  of  the 
property  of  the  bearer  of  their  bills  of  lading,  as  in 
D^  ▼.  Parry ^  3  Bof.  isT  Pull.  3.  The  words  of  this 
licence  are  mod  general,  and  moft  cautioufly  worded  to 
aoroid  being  reftri&ed  to  any.  individual  or  clafs  of  men 
whatfeever,  fo  long  as  the  pofleflbr  of  it  properly  and 
legally  comes  by  the  poffeflion.  It  is  not  a  licence,  that 
tbe  Plaintiffii  may  import,  but  it  is  granted  to  the 
Plaintiffs  that  a  ihip  may  come  from  an  hoftile  porty 
bearing  any  flag,  and  freighted  with  any  man's,  property. 
This  licence  is  therefore  transferable  to  any  perfon, 
whatever  be  his  political  relation,  to  whom  the  Plaintiffs, 
in  the  exercile  of  that  difcretion  which  the  govemment 
has  repofed  in  them,  (hall  think  fit  to  communicate  that 
benefit.  In  Kif^ngton  v.  Inglis^  8  Eafi^  ^73*>  it  was  held 
that  the  Plaintiff*  pight  recover  on  a  declaration  averring 
intereft  in  Juan  VtUas^  an  alien  enemy,  the  adventure 
being  legalized  by  a  Britijb  licence,  becaufe  that  traffic 
could  not  be  carried  on  but  in  Spani/b  veflels.  They 
referred  largely  to  the  judgment  in  UJparicha  v.  Noble, 
i^JSq/ff  331.  As  the  trade  would  be  authorized  there- 
fore by  this  licence,  if  the  goodsf  were  wholly  the  pro- 
perty of  an  alien  enemy,  fo  it  can  be  no  obje£lion  that  an 
alien  enemy  has  a  part  intereft  in  them.  A  Brk^  fubjefk 
too,  Aough  refident  in  an  enemy's  country,  sbay  ftiU  bt 
a  fubjed,  for  all  the  purpofes  of  bemg  a  partner  in  a 
houfe  of  trade  here,  and  of  trading,  as^  from  that  houfe  s 
as  he  may,  on  the  other  hand,  be  an  alien  enemy,  fo  far 
as  he  mixes  himfelf  with  the  ccmimercial  tranfa&ions  of 
a  houfe  of  trade  in  an  enemy's  country.  Cafe  of  Jangt 
tSlaJpna,  5  R(A.2^.i  Sir  W.Scttt  held  that  a  licenot 
'     '.'  .         •  •  to 
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to  Mr.  Raviif  of  Blrmin^bam^  to  ilnport  idiher  from 
Holland f  did  not  legalize  an  adirenture  by  Mr.  Raine  of 
Amfierdam^  as  a  Dutch  exporter.  Therefbre^  in  Thb 
AMnaiflLU>ir.  cafe^  the  two  national  charaAers  whidi  Ma^nah  poffefied 
of  Bnjjtde  and  Engli/bman,  may  be  fevered ;  and  it  was 
perfe£kly  lawful  for  itcwart^  MatntA^  and  Borchj  of 
GlafgofVi  to  imjport  th*fe  goods  from  ft.  Piiifpurfb 
into  England^  to  infure  them,  and  to  ^ifblte  the  policy 
by  an  aflion  in  the  name  of  thor^btoktfr  for  their  be- 
nefit, although  the  fame  things  wotild  not  hare  been 
lawful  to  Stewart^  Macnahf  and  Bmxhj,  of  GsmNfar^. 
But  at  all  events  a  contraA  made  with  an  aHen  not  in  t 
ftate  of  war  is  legal,  and  may  be  recovered  on,  ib 
that  the  Plaintiff  is  entitled  to  recover  at  leaft  fmr  die 
intereft  in  two  thirds  of  the  eargo,  the  fliares  of  Bitmert 
and  Barclay. 

Sejl  contrh.  The  rule  muft  be  made  abfolute  on 
both  grounds.  Krft,  that  the  licence  does  not  proteQ, 
this  property*  Secondly,  that  two  of  Ac  three  j)eribns, 
in  truft  for  whom  the  Plaintiff  fues,  are  alien  enemies. 
As  to  the  firft  ground,  it  is  effential  that  the  king  ihoiild 
know  how,  and  by  whom,  the  trade  is  carried  on  :  this 
is  a  licence  to  Fayle  and  Co.  to  import,  and  to  no  one 
elfe  J  the  words,  to  whomfoever  the  property  may  ap- 
pear to  belong,  are  only  an  extenfion  of  the  liberty  to 
ufe  fimulated  papers ;  they  mean  the  oftenfible  appear- 
ance, not  to  whomfoever  it  fliall  tiltimately  be  proved, 
to  the  fatisfaSion  of  a  court  of  juftice,  that  the  property 
belongs.  If  the  Plaintiffs'  conftru&ion  (hould  prevail,  it 
muft  go  fo  far,  that  this  would  be  a  licence  to  go  to 
any  port  whatfoever  in  the  whole  world.  If  the  pre- 
fent  form  of  the  licence,  according  to  the  found  con- 
ftruftion,  fruftrates  the  intention  of  the  government  or 
of  thofe  who  obtam  it,  that  may  be  a  very  good  reafon 
why  the  privy,  council  fcould  adopt  another  fonft  for 

3  tfaefe 
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thefe  inftnomentSy  but  none  for  departing  from  die 
found  (enftniAion.     No  cafe  can  be  cited^  where  a 
liceaqe  granted  to  one  man  can  be  ufed  by  another. 
Licence  is  not  in  its  nature  alEgaable^  even  if  granted     BoOawuor* 
hj  a  fttbje£l.      In  the  cafe  of  Fnfe  v.  Thmpfon^  the 
licence  was  differently  worded.    But  in  the  cafe  of  the 
Jonge  Jobamteii  4  Rob.  263.  where  the  licence  permitted 
^rr^i^and  Smithy  or  their  agents^  or  the  bearers  of  dieir 
bills  of  lading,  to  import  on  board  three  neutral  veflels, 
a  claim  was  made  by  Smith  on  behalf  of  various  pro- 
prietors, on  the  ground  that  he  had  obtained  the  licence 
in  confequence  of  inftru&ions  from  his  correfpondents. 
Sir  W.  Scott  held^  that  a  material  objeft  of  the  controul 
whicfa  the  government  exercifes  oyer  fuch  a  trade,  was,  - 
that  it  might  judge  of  the  particular  perfons  who  are  fit 
to  be  entrufted  with  an  exemption  from  the  ordinary 
reftridions  of  a  ftate  of  war.    The  purpofe  of  thefe 
licences  is  the  employment  of  Britijb  labour  and  Britijb 
capital,  not  the  employment  of  foreign  feamen  and  the 
capital  of  perlbns  refident  in  Germany*    In  the  cafe  of 
the   Crtftina  S^hia,    cited  4  Rot.  12.    and  267.,   the  ^ 
broker,  who  procured  ^  licence  to  himfelf  and  com* 
pany,   made  oath  that  he  intended  to  include,   under 
the  denomination  of  company,   all  the  owners  of  the 
fereral  parts  of  the  cargo,  and  <*  the  Court  acceded  to 
the  finrouiable  fuggeftion,  that  the   Irt/b  goremment 
miglit  be  apprized  of  the  intention  of  including  all  the 
peribni>  that  the  broker  might  h»fe  ftated  their  namess 
and  have  taken  the  licence  in  that  abbreviated  form.** 
But  there  is  nothing  fimilar  in  this  cafe.     The  riik  of 
the  underwriter  is  nicreafed  by  the  aflured  not  conform- 
ing to  thefe  reguladonsy   for  the  veflel  which  has  on 
board  a  cargo  not  fo  licenfed,  is  liable  to  feizure  by 
Britijy  cruizers  and  confifcation.    MeSorf.  Ma^Confwl^ 
3  Bff.VfPuU.  iX'j.y  it  was  held  d»t  a  commiffioo  of 
banfarupt  codld  pot  be  fopported,  whicSi  was  foed  out 

on 
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iSit*         oA-die  oath  of  the  partQerf^  two  of  whom  were  Sri^ 
^  "'""  -^      iubje£l«  domictled  in  France;  for  the  petidotting  utdSr 
^^  tors  muft  have  a  debt  for  whkh  they  oonld  f«e  bete* 

BoifUHiJum.  The  cafe  of  the  Jongi  Ghffinii  is  favourable  to  the  Do* 
fendant,  for  if  Mactiab  of  Gottenburgh  had  applied  fo 
the  licence  which  was  granted  to  the  Plidiitiffy  it  ^vooU 
have  been  refufed  him.  The  do£lrine  that  if  a  licenee 
be  extended  to  an  alien  enemy,  it  enables  htm  to  briff 
all  thofe  afiions  which  fpring  out  of  the  tranfmCtioa, 
cannot  be  denied,  but  it  renders  it  the  mxxe  neceffioy, 
not  to  extend  to  alien  enemies  the  benefit  of  fuch  Ih 
«  cences,  without  exprefs  words  or  neceflary  implicatiDiL 

In  Kenfingten  v.  Inglis  the  licence  was  to  Read^  to  im- 
port in  any  Spanijh  veflel :  it  followed  by  neceflary  m^ 
plication,  that  there  would  be  Spant/b  property  em- 
barked in  that  adventure,  and  the  Spam/h  fubje£ls  to 
whom  it  might  belong,  were  therefore  virtually  licenfed. 
The  fame  obfervation  applies  to  Vffaricha  v.  NMe, 
If  the  Plaintiff  cannot  recover  the  whole,  he  cannot 
recover  a  part,  for  the  Court  has  no  means  of  aicertain- 
ing  what  (hare  belonged  to  one  and  what  to  amtLer 
partner,  nor  of  apportioning  the  verdiA.  No  grant  of 
the  king  can  take  efieA,  unlefs  it  be  made  upon  a  fuS 
knowledge  and  difclofure  of  all  circumftances.  It  is 
hnpoi&ble  the  king  Should  know  for  whofe  benefit 
the  tranfaAion  is  carried  on»  when  the  licence  ia  thas 
worded  and  thus  transferred.  {Mansfield  Q.h  The 
(ame  obje£bion  would  have  militated  againft  the  judg- 
ment on  the  Cbrifiina  ^opbiaJ} 

Cur.  adum  vJL 

MiNSViELD  C  J.   now   delivered' judgment      The 

cafe  of  D/jgUs  v.  Panj  to  far  refembled  this  cafe^  dytf 

'  Bridge  and  Smiti  had  no  intereft  in  the  cargo,  bat  they 

were  the  confignees  of  it,  as  F^U  and  Co.,  m  this  cafe^ 

are  the  confignees  of  the  goods.    But  on  the  wbct^ 

6»- 
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.confiderisg  tlie  terms  of  this  licence,,  it  feexns  to  u$  that 
it  does  not  found  any  objection  which  the  underwriters 
can  take,  to  prevent  the  Plaintifi«*  recovering  on  this 
.policy.  The  words  of  the  licence  are  as  general  as  it  is 
poffible  for  them  to  be  ;  they  arc  without  reference  to 
ihe  goods  being  the  property  of  any  particular  perfons. 
The  words  of  the  licence  are,  <<  we  hereby  grant  this 
licence  to  B*  Fayle  and  Co.,  merchants,  for  the  purpofes 
fpecified  in  the  order  of  council,  and  do  hereby  permit 
a  vdTel,  (not  any  particular  perfon's  veffel,)  to  fail,  &c." 
Under  this  licence  ^oods  are  ^  imported  from  Ruffia^ 
consigned  to  Fayle^nd  Co. ;  they  are  the  confignees,  and 
are  the  very  perfons  who  applied  for  this  licence  and  ob- 
tained it.  The  tranfaftion  exaftly  correfponds  with  this 
licence,  and  probably  this  was  the  very  fort  of  trade  the  li- 
cence was  meant  to  legalize.  Trade  with  RuJfiOy  PruJJiA^ 
and  Denmark^  muft  be  carried  on  either  by  Britj/b  agents 
refident  there,  or  by  the  inhabitants  of  thofe  countries : 
but  whichfoever  of  the  two  put  the^goods  on  board  the 
(hip,  it  feems  to  have  been  the  very  intention  of  govern- 
ment to  encourage  the  importation  of  thefc  goods  from 
RuJJia,  Prufflaj  and  Denmark ;  and  probably  they  form 
the  very  bulk  of  this  trade  from  thofe  countries  to  this, 
therefore  there  may  be  very  good  rcafons  for  making  this, 
licence  fo  general.  The  queflion  of  alien  enemy  has 
nothing  to  do  with  the  cafe  5  the  <jueftion  is,  whether 
Faj/e  and  Co.  have  a  right  now  to  recover  the  fum  af- 
fured  ?  not  what  they  are  to  do  with  it  when  they  hav« 
got  it.  The  cafe  of  Bridge  v.  Smith,  in  RMnfon,  does 
not  apply,  for  there  the  perfon  importing  was  neither 
tlie  agent  of  Bridge  and  Smith,  nor  held  his  bill  of  lad- 
ing ;  therefore  the 

{a)  Rule  muft  be  difcharged. 

(a)  See  the  folki%ving  cafe. 
Vot.III.  Oo 
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ADVERTISEMENT. 

TMe  imparlance  of  the  fitlgeB  difcujfed  In  tb^laft  cafe  voill  noar'* 
rant  the  Reporter  in  placing  here  another  cafe  vibkb  hnoived 
the  fame  principles f  though  not  immediately  conferment  in  order 
of  timim 


lfov.%ii  iS^a. 


Morgan  v.  Oswald. 


A  licence  to 
/f.  -J.,  a  Briiijh 
merchanty  that  a 
fliip  may  go  to  an 
hoftile  port  and 
bring  home  a 
cargo  of  goods* 


npHIS  was  an  aflion  brought  on  a  policy  of  infarance 

on  goods  (hipped  in  the  (hip  America^  on  a  vopge 

from  Archangel  to  London.     Upon  the  trial  at  GuiUballj 

at  the  fittings  after  Hilary  term  i8ia,  before  Manj" 

field  C.  J.,  three  points  were  made  for  the  defendants. 

authorized  the  im-  i.  That  there  was  a  deviation#by  the  (hip's  going  back 

portation  of  fuch    ^^  Archangel  under  ftrefs  of  weather,  in  order  to  refit, 

goods*  being  the  *  ' 

property  of  an  alien  it  being  contended  that  there  were  other  ports  nearer  to 

enemy,  fubjea  of  ^^  pjaQg  where  (lie  received  damage :  but  upon  this 
point  the  jury,  at  the  trial,  and  the  Court  on  reviewing  the 
evidence,  upon  the  motion  for  a  new  trial,  made  by  Befl 
Serjt.  in  Eafter  term  i8i2,  were  of  opinion  that  ifrd^ 
angel  was  the  moft  proper  place  to  which  (he  could 
have  gone  for  repairs,  and  that  there  was  no  deviation. 
The  fecond  and  third  points  upon  which  the  Defend- 
ants reded  their  cafe  arofe  on  the  licence.  The  mate- 
rial parts  of  which  were,  that  the  underfigned  R,  Rjder^ 
of  the  flup's  clear-  in  purfuance  of  an  order  of  council,  fpecially  autho- 
k'^m/'^**™  *"  be  ^^^^i^  *®  g^JWt  of  tliat  licence,  did  thereby  grant  that 
indorfed  thereon,     licence,  for  the  purpofe  fct  forth,  in  the  faid  order  of 

S  ^dciriw'?  h   <i<*^°<=i'»  ^  ^''n  ^#^'''>  *^d  ^^  thereby  permit  a  vef. 
is  incumbent  on 

the  Defendant  to  prove  what  a  clearance  is,  and  the  difcrepancy  between  the  real  djli 
of  the  clearance  and  the  date  indorfed. 

If  the  date  be  indorfed  as  the  I7tfa»  and  the  real  date  of  the  dcirance  b«  t)|e  aocL 
Semhle  that  it  is  a  fubftantial  compliance  with  the  condition. 

Quicre  whether  a  clearance  be  any  (ingle  document,  or  the  coUt^oa  of  aE  the  papa* 
oecefikry  to  enable  a  Ihip  legally  to  fail  ^ 

Licences  to  trade  ought  to  be  coiiftnicd  liberally. 

fei, 


country,  and 
therefore  autho- 
rizes him  to  infure, 
and  enforce  his 
contract  of  iafn- 
rance  in  our 
courts. 

If  the  defence 
upon  a  policy  be, 
that  the  licence 
requires  tbe  date 
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fel,  bearing  ahy  flag  except  the  French^  to  proceed  In 
ballaft  from  any  port  north  of  the  Scheldt  to  Archangel^ 
or  any  other  port  in  the  White  Sea^  there  to  load  a  cargo 
of  fuch  goods  as  were  permitted  by  law  to  be  imported* 
(except  German  linenSi  ftock-fifh,  and  oil,)  and  to  pro* 
ceed  with  the  fame  to  a  port  of  the  United  kingdom  : 
the  mailer  to  be  permitted  to  receive  his  freight,  and 
depart  with  his  crew  and  veflel  to  any  port  not  block- 
aded, notwithftanding  all  the  documents  which  (hould 
accompany  the  (hip  and  cargo  might  reprefent  the  fame 
to  be  deftined  to  any  neutral  or  hoftile  pori,  and  to 
whomfoever  fuch  property  might  appear  to  belong ; 
provided  that  the  name  of  the  veflel,  her  tonnage,  and 
the  time  of  her  clearance  from  her  port  of  lading,  fliould 
be  indorfed  on  that  licence.  The  order  of  council,  of 
the  fame  date  with  the  licence,  upon  the  authority 
•  whereof  it  iflued,  purported  to  be  made  "  upon  reading 
the  petition  of  Henry  Siffiin,**  and  was  exprefled  in  the 
fame  terms  as  the  licence.  The  following  indorfement 
appeared  upon  the  licence.  **  The  veflel,  for  which  the 
within  licence  has  been  granted,  is  the  Rojtocl  fhip, 
called  Americoy  A.  Gunter  mafter,  of  400  tons  burthen, 
which  cleared  the  port  of  Archangel  for  the  port  of 
London  on  the  5  th  September^  old  ftyle,  1810.  The 
cargo  confifl^  in  187  caflcs  of  tallow,'*  &c.  The 
captain  of  the  veflel,  being  crofs-examined,  admitted 
that  he  got  his  clearance  at  ArchaAgel  on  the  2otl\  of 
September  new  ftyle ;  he  received  his  papers  on  that  day : 
the  veflel  failed  firom  Archangel  on  the  22i  September 
new  ftyle,  and  was  loft,  in  her  return  to  Archangel  to 
refit,  while  (he  was  coming  in  over  the  bar  of  the  har- 
bour. The  goods  infured  were  the  property  of  Brandt^ 
Aodde^  and  Company,  of  Riga^  Ruffian  fubjefls,  there 
being  at  the  time  of  the  infiirance  and  adventure  war 
between  England  zni  Rujfta.  The  firft  objeftion  made 
«pon  thefe  fafts  was,  that  the  condition  of  die  licence 
O  o  2  bad 
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Morgan 
v. 


had  not  been  complied  wlth^  inafrauch  as  the  true  tim^ 
of  tlie  (hip's  clearance  from  her  port  of  loading  wa» 
not  indorfed  on  the  licence;  and  that  therefore  thq 
adventure  wa^  illegal  :  fhe  fecond  obje£tion  was,  thal^ 
the  perfons  interefted  were  alien  enemies,  the  importa- 
tion of  whofe  property  was  not  authorized  bj  that 
licence.  The  jury,  however,  under  the  direfliou  of 
Mansfield  C.  J.,  found  a  verdiA  for  the  Plaintiff,  for  a 
total  lofs,  with  a  fmall  benefit  of  falvage :  aad  Bffi  ob- 
tained a  rule  njfi  for  a  new  trial  upon  the  two  poiiUs  hH 
mentioned,  and  alfo  upon  the  queftion  whether  the  jury 
ought  not  to  have  found  an  average  lofs  only :  but  this 
laft  point  was  not  mentioned  uffon  the  difcullion  of  the 
rule.    . 


Shepherd  and  JL^/i/ Serjts*  in  Michaelmas  term  181 2, 
ihewed  caufe  ^gainft  this  rule.  They  contended  that  the 
conditipn  of  the  licence  was.  fufficiently  complied^  widi« 
The  procefs  of  obtaining  a  clearance  was  a  work  of  feveral 
daysi  the  clearance  confided  not  in  any  one  particular  pa- 
per, but  in  the  whole  number  of  papers  requiCte  to  enable 
the  fliip  legally  to  profecute  her  voyage ;  a  feaman  ^ 
plied  at  the  cuftom-houfe  for  his  papers  on  one  day,  and 
received  them  on  another.  Probably  the  xndorfement 
on  this  licence  was  made  there  on  the  day  on  which  the 
captain  firft  applied  for  them.  [The  Court  fuggeiled, 
^hat  as  this  adventure  was  contraband  in  Rujfia^  it 
codld  not  be  prefumed  tliat  the  indorfement  was  made 
by  the  officers  of  the  cuftoms  at  Archangel.  It  cer- 
tainly was  the  pra£llce  in  England  for  the  captains  of 
vefibls  to  procure  fimilar  indorfements  to  be  made  at  the 
cuftom-houfe,  although  n6  law  required  them  to  be 
ther6  made.]  It  was  often  the  pradice  of  the  merchant 
who  waia  the  owner  of  the  veffel  or  cargo,  and  refident 
perhaps  at  a  confiderable  diftance  from  the  place  where 
the  {bip  lay,  to  procure  the  clearance-,  inTuchacafe, 

alitend 
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a  literal  compliance  with  the  condition  of  the  licence 
would  be  impoflible*,  in  the  prefent  cafe  it  was  fub- 
ftantlally  complied  with,  which  was  all  that  was  necef- . 
faiy.  Edwards* J  Leading  Deciftons  in  Cafes  of  Brittfb 
Licences^  24-  Vrow  Cornelia.  Scott  J.  fays  :  "  In  the 
ufe  and  application  of  licences,  the  Court  will  not 
confine  th^  patties  to  a  literal  conftruflion.  It  is  fufS* 
cient  that  they  (hew,  under  the  difficulties  of  commerce, 
that  they  come  as  near  as  they  can  to  the  terms  of  the 
licence ;  and  where  that  is  done,  the  Court  will  not 
prevent  them  from  having  the  entire  benefit  intended 
by  his  majcfty's  government/'  In  the  cafes  of  Robin/on 
V.  Cheefnuright^  and  Same  v.  Touray^  now  pending  in  the 
King's  Bench  on  the  fame  fhip  and  policy,  that  Court 
appeared  difpofed  to  confider  the  clearance  as  a  conti- 
nued ad,  the  colleAion  of  all  the  papers  that  are  necef- 
fary  to  enable  a  Ihip  to  fail,  fo  that  the  time  of  applying 
for  or  obtaining  any  one  of  thofe  papers  may  properly 
enough  be  called  the  time  of  the  (hip's  clearing.  On 
the  fecond  point,  they  contended,  that  the  language  of 
this  licence  was  the  mod:  comprehenfive  that  could  be 
ufed.  It  did  not  require  that  the  (hip  or  cargo  (hould 
be  the  property  of  Stffkinj  to  whom  the  licence  was 
granted,  as  in  Feife  v.  Thompfony  ante^  i.  lai.,  and  Feife 
V.  Waters^  ante,  2.  248.,  or  the  bearers  of  his  bills 
of  lading,  as  in  Defflis  v.  Parry,  3  Bof.  bf  Pull.  3. 5 
ttor  -  did  they  require,  as  many  licences  etprefled 
k,  that  it  (hould  be  the  property  of  Siffhin  or  other 
Briii/k  merchant,  as  in  fome  other  cafes,  nor  that  it 
Ihould  he  the  property  of  Siffkin  or  others,  as  in 
the  cafes  of  Flindt  v.  Scott,  15  ^^j  S24.>  and  Flindt  v. 
Larkin  [a).  Nor  was  it  a  licence  for  Siffhin  to  import : 
it  was  a«licence  to  Siffkin  for  a  (hip  to  import.  It  did 
not  define   to  whom,  or  to  what  country  the  veffel 
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fiiould  belong ;  it  was  exprefsly  piennitted  that  the  fliij^ 
might  bear  any  flag  except  the  French  /  and  the  licence 
was  to  be  effe£^ual»  to  whomfoever  the  property  in  the 
goods  might  appear  to  belong,  which  meant»  to  whom* 
foerer  they  aAually  might  belong.  This  conftru£iioa 
was  fortified  by  confidering  the  purpofe  of  thefe 
licences,  which  was  to  fan£kion  and  facilitate  the  im* 
portation  of  the  fpecies  of  goods  of  which  this  country 
ftood  moil  in  need,  not  further  regarding  who  might  be 
the  owners,  or  who  might  derive  the  profit  of  the 
adventure,  than  by  placing  it  under  the  guardianflup  of 
the  perfon  whom  the  govemnient  confidered  worthy  to 
be  entrufted  with  the  management  of  this  licence.  The 
courts  of  admiralty  have  unifornUy  put  this  conftru&ioa 
upon  the  words  <<  to  whomfoever  fuch  property  might 
appear  to  belong.^  In  the  cafe  of  the  Coufine  Mwrimmt^ 
Edvjard/s  Leading  Dectfom  in  Cafes  fff  Brkifix  JLuenuSf 
20.,  Scott  J.  fays :  <<  this  Court  has  never  yet  reftpred 
the  property  of  an  enemy,  except  in  thole  inftaoces 
where  the  words  <<  to  whomfoever  the  pipperty  may 
appear  to  belong,''  ate  introduced  into  the  licence. 
Where  thofe  words  occur,  they  have  been  held  to  ex« 
dude  all  enquiry  into  the  proprietary  intereft*''  The 
^^me  was  held  by  Grant  M.R.  in  the  cafe  of  the  Ihip 
Hendricks  I  ABon^  329.  In  the  cafe  of  the  Frow  Cor-' 
fulia,  ibid.  23.,  though  the  fafls  are  not  fimilar,  yet  tbe. 
decifion  of.  Scott  J.  abundantly  eftabliflies  the  pofidpn, 
that  licences  are  to  receive  the  mod  liberal  conftruAion^ 
tJfparicha  v.  NobUf  13  Eaft^  332,,  recognized  the^  pzin* 
ciple  that  a  licence  authorizmg  a  trade  to  the  port  of  an 
alien  enemy,  intends  that  alien  enemies  refident  there 
mud  have  intereft  in  the  goods  configned  thither^  and 
therefore  impliedly  authorizes  fuch  confignees  (o  infure 
tbe  adventure  licenfedj  and  to  enforce  the  contiaA  of 
infurance  by.fuit  in  our  courts.  Upon  the  iamepriiH 
ciple^  this  licence  intends  that  the  goods  to  be  exported 
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£r6m  Arebangd  will  be  the  goods  of  ^ien  enemies  refi- 
dent  there,  and  it  alfo  impliedly  authorizes  them  to 
eSt€t  here  infnrances  on  their  property,  and  to  enforce 
their  contra  A  in  this  country,  as  a  part  of  the  neceflary 
rights  and  protedion  incident  to  the  enjoyment  of  that 
coihmerce  which  it  is  fhe  purpofe  of  thefe  licences  to 
permit  and  encourage.    If  this  were  a  licence,  the  only 
pbje£i  whereof  was  the  furtherance  of  our  own  exports 
trade,  there  might  be  more  reafon  for  reftriAions  uponf 
the  homeward  cargo  ;  but  the  obje£t  of  this  licence  19 
eridently  the  homeward  cargo  only,  for  the  (hip  is  to 
go  to  Archangel  in  ballaft.     It  does  not  prefcribe  whe- 
ther the  homeward  cargo  (hall  be  Engltfh  or  Rujj^an 
property:*  it  may  poffibly  be  Engli/b^  but  it  is  more 
probable  it  fliould  be  Ruffian^  and  if  it  be,  th^  country 
obtains  this  additional  benefit,  that  the  goods,  of  which 
ihe  ftands  in  need,  are  condgned  hither  at  the  rifle  of 
Rtfffian  fubjeds,    and  by  the  employment  of  Ruffian 
capital  in  our  fenrice.    If  it  reftriAed  the  goods  of  the 
forts  required  to  fuch  as  were  Englijb  property  ctoly, 
it  is   moft  probable  thaf   no   fuch  cargoes  could  be 
procured. 
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BeJ{  and  Marjhall  Serjts.,  in  fupport  of  the  rule,  con* 
tetided,  as  to  the  firft  point,  that  the_word8  requiring 
the  date  of  the  clearance  to  be  indorfed,  mod  rigidly 
;incl  technically  conflituted  a  condition  %  there  might  be 
good  reafon  for  the  government  to  wifli  to  khow  the 
exad  moment  of  a  ftiip's  quitting  an  enemy's  country  \ 
the  reafon,  however,  it  was  unneceffary  to  enquire, 
fince,  if  it  were  a  condition,  however  immaterial  might 
be  the  caufe  for  which  it  was  introduced,  it  niuft  be 
rigidly  complied  with.  The  reafon  why  a  warranty  in 
a  policy  muft  be  literally  performed,  is  becaufe  it  is  a 
condition.  By  Lord  Mansfield  C.  J.,  Dehahny.  HaHley^ 
\  ?•  -f?'  345*    '^^^^  condition   ipuft^  above  all  others. 
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x8i2*  be  molt  exa&ly  perfonned,  becaufe  it  is  a  condition  in 

V  ,  '     -^        z  grant  of  the  crown  ^  made  in  favour  of  the  crovn, 
^^  which  is  to  be  conftrued  more  ftri&ly  than  a  condition 

OSWALD.        in  favor  of  a  fubjeft.    This  Court  would  hefitate  befiore 
it  would  purfue  the  decifions  of  the  Court  of  Admiiakj, 
which  avowedly  varied 'a  little,  according  to  drciim. 
ftances  of  political  expediency  \  but  the  Courts  of  com- 
mon  law  could  not  be   guided  in  their  decifions  by 
Aiotives  of  political  expediency.     Had  thfi  condition  dien 
be^n  performed  ?      If  the  captain  underftood  what  a 
clearance  was,  according  to  his  teftimony  it  had  nor, 
for  the  licence  was  indorfed  as  if  the  clearance  had  been 
obtained  on  the  17th  of  September^  new  ftyle,  and  the 
clearance  was  not  in  fa£l  obtained  till  the  20th ;  if  the 
clearance  was  not  indeed  any  one  fingle  document,  bat 
the  perfe£iing  of  all  the  documents  requifite  for  the 
ibip's  failing,  the  time  of  obtaining  the  laft  of  them  was 
the  date  of  t^e  clearance ;  and  either  way,  the  condidon 
had  not  been  performed.     The  fajls  upon  which  Lord 
J^lenhorough  direAed  the  jury  in  the  cafes  of  RtUi^m 
y.  Ctfffirwrigitf  and  Robin/on  v.  Tourayf  are  not  before 
this  Court,  therefore  no   application  can  be   made  of 
thofe  cafes  to  the  prefent  qudtion.     As  to  the  fecond 
point,  this  is  the  form  of  licence  which  would  be  granted 
in  order  to  difpenfe  with  the  difabilities  of  trade  widi 
Rti/J!a  wl^ch  a  ftate  of  war  impofes,  and  to  enable  a 
Britt/h  fubje£l  to  import  foreign  property  in  a  Briifk 
veflel.    But  to  give  it  the  eSe£l  contended  for,  will  be 
giving  the  licence  a  much  wider  fcope  than  the  mere 
difpenfing  with  the  difabilities  of  war }  it  will  be  alfo 
difpenfing  with  the  provifions  of  all  the  navigation  ads, 
for  this  is  a  Roftock  vefTel,  in  which  the  goods  are  im« 
ported.    This  indeed  his  majefty  m  council  is  enabled 
to  do  by  order  in  council  or  licence,  under  the  ftatute^ 
45  G.  3.  c.  40.,  whether  in  a  friendly  or  a  hoftile  veflel; 
but  confidering  the  gceat  benefit  which  this  country  has 

derived 
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dertved  from  the  navigation  z€tSy  policy  reqmres  that 
any  grant  made  in  derogation  of  thofe  a&s  ihall  TeceiTC 
a  Tcry  i\n€t  conftrudion.     This  licence  iflaes  on  the 
petition  of  Sijfkin ;  it  is  granted  to  Sifiin ;  it  therefore 
necefiarily  means  that  Sifiin  fhall  import.     If  it  had 
been  to  Siffkin  and  others,  that  would  only  have  pro- 
teded  others  ejufdem  generis^  other  Briti/h  fubjefts,  wfco 
flood  in  the  fame  relation  to  the  Britijb  government^  as 
the  Court  of  King's  Bench  have  determined  iii  the  cafes 
of  Flindt  V.  Scotty  15  Enfij  524.,  and  Fiindty,  Croehatty 
ibid^    522«9    and    Flindt  v.  Larking    tried   4th   March 
2S12  (a).     This  permiiBon  is  ftill  more  confined  :  it  is 
to  Siffkin  only.     It   muft   be  intended  that  the  veflel 
permitted  to  depart  is.  the  vefTel  of  Sif  kin,' znd  oi  none 
other.     No  words  in  the  licence  ihew  an  intention  that 
the  privileges  conferred  by  this  grant  are  to  be  imparted 
to   any  other  perfon,   much.lefsto  alien  enemies,  or 
that  the  goods  to  be   imported  (hould  be  an  enemy's 
goods.     It  is  a  rule  in  the  conftru£tion  of  royal  grants, 
that  the  king  is  not  bound,  unlefs  it  appears  that  all  the 
circumftances  are    difclofed  to  him  :   nor  is  it  to  be 
gathered  from  the  order  in  council  on  which  the  licence 
was  founded,  that  the  king  knew  the  goods  were  to  be 
the  property  of  alien  enemies.     It  is  therefore  fought  to 
make  of  the  grant  of  the  crown  a  ufe  which  the  crown 
never    contemplated.      Jonge  Johannes,    4  Rob.    264., 
Scott  J.  held  that  ««  a  material  objeft  of  the  controul 
which  government  exercifes  over  fuch  a  trade  is,  that  it 
may  judge  of  the  particular  perfons  who  are  fit  to  be 
entrufted  with  an  exemption  from  the  ordinary  reftric- 
tions  of  a  ftate  of  war."    The  crown  totally   fails  of  ^ 
this  objeji  if  the  privileges  of  the  licence  may  be  com- 
municated without  its  knowledge.    Hoff mingy  2  Rob.  1 62., 
Btitt  J.  fiud|  f<  it  is  indubitable  that  the  king  may,    if 
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he  pleafeS)  give  an  eqemy  liberty  to  import :  but  I  ap^ 
prehend  that  unlefs  there  are  very  exprefs  words  to  this 
efie£^  to  be  found  in  the  licence^  I  am  to  confider  it« 
meaning  aa  not  going  to  that  extent^  but  as  giving  fnch 
a  liberty  only  to  fubjeds  of  this  country :  it  is  a  licence 
to  Britijb  ftAjeBs  to  import,  and  as  I  underftand  it,  Aey 
are  to  import  on  their  own  account  /  and  if  it  appeared 
that  the  importation  was  on  the  account  of  other  than 
Britt/b  merchants,  I  (hould  hold,  that  under  the  terms 
of  the  licence  it  could  not  be  confidered  as  a  legal  in^ 
portation/'  {Gibhs  J.,  Sir  William  Scott  lays  down  this 
principle :  that  while  the  trade  of  the  country  remained 
in  itt  original  ftate,  and  the  Ucenfed  trade  was  the  ex- 
ception to  the  general  rule,  licences  were  to  be  omftived 
ftri£Uy,  but  fhat  fince  the  licenfed  trade  has  become 
^e  general  trade,  and  the  unlicenfed  trade  the  excep* 
tion,  licences  are  to  be  conftrued  liberally.]  Widi  the 
mod  unfeigned  fubmiflion  to  fo  great  a  name,  that 
do&rine  can  never  be  received  in  the  courts  of  com-' 
men  law  \  it  will  not  be  endured  here  that  the  inteipre- 
tation  now  to.  be  put  on  a  written  inftrumentfiallbe 
the  reverfe  of  the  interpretation  which  was  put  on  the 
fame  inftrument  ten  years  fince,  becaufe  the  inftroment 
is  of  more  frequent  recurrence  ^  it  would  difturb  ail  the 
rules  for  the  conftruftion  of  contraAs.  In  die  cafe 
of  the  Jongi  Klajina^  5  Roh.  297.,  where  Mn  Rmit 
of  Birmingbani,  had  obtained  a  licence  for  the  impoIta^ 
tion  of  certain  goods  from  Holland  to  this  country, 
being  his  property  -,  Scott  J.  held  it  not  to  proteA  goods 
Shipped  at  the  rifk  of  Ravic  from  Amfitrdam^  where  he 
had  another  houfe  of  trade,  and  the  ihipping  of  wiuch 
goodS)  RaviCf  being  in  Holland,  perfonally  fuperintended, 
a  fortiori  fuch  a  privilege  is  not  to  be  transferred  to  an 
alien  enemy.  The  authority  of  the  earlier  decifions  of 
that  great  Judge,  backed  with  the  uniform  courfe  of  the 
common  law^  mud  therefore  be  oppofed  to  his  latter 

deci- 
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decifions}  and  it  is  better  that  the  judgments  of  thi^ 
Court  {hould  militate  with  the  judgments  of  t^  Court; 
of  Admiralty,  than  be  difcordant  to  the  former  ^etermU. 
nations  of  them&lves  and  of  all  the  other  common  layr 
courts.  It  is  not  competent  for  this  Court  to  ent4;r  into 
reafons  of  ftate  policy,  or  to  conjeilure  what  was  the 
intention  of  the  privy  council,  or  to  coUeQ  it  from  tb^ 
framers  of  the  inftrumentji  or  from,  any  other  fourc^e  tluuf 
the  language  of  the  licence.  The  true  meaning  oS  the 
words  (<  to  whomfoever  the  goods  may  appear  to  belong,'' 
8  not,  as  has  been  fuggefted,  to  whomfoever  they  ihall. 
belong :  for  it  is  a  rule  of  conftru£lion  that  no  word  ig 
to  be  rejected  as  ufelefs  when  it  may  bear  a  meaning, 
but  that  conftrudlion  would  make  the  word  <<  appear" 
wholly  infignificant.  A  further  reafon  refults  from  the 
rale  «  ftffdtur  a  fociis  i"  the  words  are  found  in  the 
lame  fentence  with  the  permiffion  to  ufe  a  fiflitious  flag, 
a  falfe  deftination,  and  fimulated  papers,  they  relate,  to 
appearances  aflumed  for  the  purpofe  of  eluding  aa 
enemy,  not  to  the  true  ownerfliip.  It  does  not  appeal^ 
In  the  cafe  of  Ufparicba  v.  Noble^  what  were  the  terms  of 
the  licence.  Lord  Eilenborough  Q.  J.,  however^  faid 
upon  occafion  of  the  cafe  of  Mennet  v.  Bonbam,  15  E^t 
477.,  that  if  that  cafe  were  to  be  prefled  upon  the 
Court  of  King's  Bench,  they  had  rather  get  rid  of  the 
authority  of  Ufparicba  v.  iJMe  than  of  Conway  v.  Gray^ 
10  Eafty  536.  That  Court  fent  down  the  cafes  of 
Ifagtdorn  v.  ^affitt^  and  Hagedom  v.  Vaugban  (a)  to  a  fe- 
cond  jury,  in  order  to  try  whether  Hamburgbtrs  were 
alien  enemies :  but  the  licence,  which  was  fimilar  to 
this,  would  have  rendered  that  fadl  wholly  immaterial^ 
if  the  words  <<  to  whomfoever  the  property  may  appear 
to  belong,'*  which  the  FlaintiiFs  licence  contained^ 
YQuld  have  covered  the  hoftile  property.     It  was  ob» 

{a)i  Not  yet  reported. 
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ferved  that  the  fhip  licenfed  was  to  go  iii  ballaft,  but 
that  18  not  to  go  from  this  country,  only  from  fome 
port  north  of  the  Scheldt^  that  (he  may  not  carry  on 
trade  between  thofe  ports  and  RuJJias  and  this  provifion 
is  perfeflly  confident  with  her  firft  carrying  out  a  cargo 
of  Britijb  or  colonial  produce  from  England ;  therefore 
that  inference  fails.  It  is  truer  policy  to  give  employ- 
ment to  Engli/h  than  to  Ruffian  capital  in  the  fupply  of 
our  national  wants ;  and  the  profits  of  the  trade  more 
than  countervail  the  rilk.  This  too  is  a  very  dangerous 
power,  and  may  be  much  abufed.  But  the  qaeftion  of 
policy  is  not  for  this  Court  to  confider. 


They  prayed  that  the  Court,  if  inclined  to  give  judg- 
ment for  the  PlaintiflT,  would  permit  the  cafe  to  be 
turned  into  a  fpccial  verdift, 

GiBBs  J.  obferved  that  all  thefe  licences  differed  fo 
much  in  their  terms,  that  unlefs  the  very  words  of  the 
licence  granted  in  each  cafe  were  before  the  Court, 
there  was  no  mode  of  feeing  how-  far  the  cafe  cited  was 
applicable  to  the  fubje£l  of  difcuflion.  The  licence 
in  XJ^aricha  y.  NoUe  was  granted  in  very  early  times. 

Cur.  adv.  vub. 


On  this  day  Manifield  C.  T.  delivered  the  opinion  of 
the  Court. 

This  caufe  has  been  argued  much  at  large.  It  is  an 
adion  on  a  policy  of  aflurance,  and  the  principal  ob- 
je£bion  to  the  policy  in  this  cafe  is  founded,  not  on  aoj 
fadls  relating  to  the  circumftances  of  the  voyage,  but 
on  the  ground  that  the  perfons  feeking  to  recover  in  this 
adion  were  not  perfons  authorized  by  this  licence  to  im- 
port the  goods  which  were  infiired  ;  there  was  alfo  ano- 
ther previous  objeAion,  that  fuppofing  the  licence  to  be 
effefkual^  the  adventure  did  not  come  within  the  coDJi- 

3  ^^ 
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tion  of  the  licence.    I  will  take  notice  of  this  obje&ioo  18  la. 

firft,  becaufe  the  fame  thing  has  been  decided  in  the 

Court  of  King's  Bench  (a).    The  licence  which  per«» 

mits  the  ihips  to  prooeed,  has  a  provifoi  that  the  name 

of  the  veflely  her  tonnage^  and  the  time  of  her  clearance 

from  her  port  of  loading,  f^atl  be  indorfed   on  thia 

licence.     An  indorfement  was  made  upon  the  licence» 

and  it  is  thus  indorfed :  «  The  veflel  for  which  this 

licence  is  granted  is  the  Rqfiock  (hip  called  America, 

Gunter  mailer,  which  cleared  the  port  of  Archangel  for 

the  port  of  London  the.  5  th  September  1810.''    That  5th 

September  1 8 10,  old   ftyle,  is  the  17th  Septemierf  new 

Ityle.      The  captain's  evidence   was,   that  he  got  his 

papers  on  the  20th  of  September  new  ftyle,  and  failed  00 

the  22A }  and  it  is  obje£led,  that  the  indorfement  does 

not  fpedfy  the  true  date  of  the  clearance.     We  think, 

as  the  Court  of  King's  Bench  did,  that  there  is  no  foun* 

dation  for  this  obje&ion,  but  that  the  provifo  has  been 

fufficientty  complied  with.     In  the  firft  place,  we  do 

not  know  what  a  clearance  is ;  we  thought  at  iirft,  as 

iriany  other  .perfons  did,  that  it   was  fome  particular 

dxKument  or  memorandum }  but  it  now  appears,  that 

tliere  is  no  fuch  thing  as  any  one  particular  paper  called 

a  clearance :  if  there  be  no  fuch  thing,  then  it  is  impof- 

Cble  to  comply  with  the  Cteral  terms  of  the  provifo. 

If  it  had  been  a  fingle  document,  and  had  been.prepared 

at  the  Englijb  cuftom-houfe  on  the  J7th  of  September^  it 

is  very  poffible  that  the  captain  could  not,  and  might 

not  have  received  it  till  the  20th  \  fo  that  even  in  the 

cafe  of  a  veflel  failing  from  EnglaTtdy  a£is  of  the  officers 

of  government  might  have  prevented  a  more  literal  com« 

pliance  with  this  condition  than  has  here  been  pra£^ifed. 

But  if  the  Defendant  meant  to  rely  on  this  objedion, 

it  was  incumbent  on  him  to  make  out,l>y  fome  evidence 

{a)  The  Counfel  for  the  Defendant  ^rere  not  aware  of  the  cafa 
here  alluded  ta. 

or 
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dr  other,  what  a  clearance  is»  and  to  fiiew  that  the  in^ 
dorfement  was  not  true;  this,  hbwerer^  he  has  not 
ddne ;  and  in  this  ohfcurity  it  is  itnpoffible  for  ns  to 
fay  that  the  truth  of  the  indorfement  is  inconfiftent  with 
the  captain  obtaining  his  papers  on  the  aodi.    That 
obje£tion  being  out  of  the  way,  the  great  objeAion  is^ 
that  by  the  terms  of  the  licence,  the  goods  mnft  be  hden 
by  Sifkin  i  and  not  only  that  thefe  goods  are  not  loadefl 
by  Sifftin,  hot  that  even  if  other  Srit^  fabjeds  might 
import  under  this  licence,  yet  that  the  Plaintifis  could 
not,  becaufe  they  are  the  enemies  of  the  country.    This 
queftion  is  alfo  before  the  Court  of  King's  Bendi,  and 
it  would  have  been  defirable  if  the  Judges  of  both  courts 
could  have  met  and  fettled  the  point;  but  the  term 
drawing  to  an  end,  We  think  it  beft  to  decide  as  wdi 
as  we  can*    The  petition  is  the  petition  of  S^im,  and 
the  eSeGt  of  the  licence  is  to  fend  a  (hip,  to  proceed  in 
ballaft  for  any  port  of  Ruffia^  and  there  to  load.    A 
Ihip  fent  to  Rujfta  to  take  in  goods,  muft  neceflarily  be 
fuppofed  to  take  in  Ruffian  goods,  and  it  muft  be  natu-^ 
tally  fuppofed  that  thofe  Ruffian  goods  are  the  piopeity 
of  Ruffian  fubje£l8.      If  SiffTtin  had  imported  Ruffian 
goods,  no  objeAion  could  be  made ;  nor,  I  fuppofe,  if 
any  Britijb  fubjeft  had  :  but  the  queftion  is,  wlwdier  i 
Ruffian  fubje^  may  import  fuch.    Wha^  then,  is  the 
difierence  whether  a  Brityk  or  Rujfan  fubje€b  imports  f 
If  a  Britift)  fubje£l  imports  the  goods,  in  all  probabifity 
he  muft  pay  for  them ;  and  they  cotaie  hither  at  his  riOc : 
^  they  are  imported,  as  in  this  cafe,  by  a  RuJJtan^  they 
are  at  his  riik.    The  great  objed  of  the  licence  is,  to 
have  Ruffian  goods  in  this*  country,  and  in  all  the  licence 
there  is  not  a  fingle  hint,  by  whom  they  are  to  be  pot 
on  board.     It  therefore  feems  to  follow,  that  i&kj  may 
be  put  on  board  by  a  RuJJian  fubjed  ;  and  if  it  dfia; 
then  it  neceflarily  follows,  that,  according  to  the  cafe  of 
UJ^ricba  v.  Ndble^  all  the  rights  attach  which  are  necef- 
2  fary 
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fary  for  the  enjoyment  of  the  right  of  importing  i  there* 
fore,  unleft  we  ov/erturn  that  cafe^  which  has  all  the 
principles  of  found  fenfe  to  fuppOrt  it,  it  necefiarily  fol-  , 
lows,  that  a  Ru0an  fabjed,  licenfed  to  import  goods  . 
into  Great  Sriimn^  has  a  right  to  infure  them.  A  great 
number  of  obje^ons  were  made  againft  this  conftruc* 
tion  of  the  licence ;  and  muclf  argument  was  ufed  to 
fliew  by  what  rule  fuch  licences  were  to  be  conftrued ; 
and  it  was  faid,  they  were  to  be  conftrued  ftriAly. 
Lord  Ellenborough  and  the  Court  of  King's  Bench,  in 
the  cafe  of  Ufparicha  ▼•  Nebk^  and  other  cafes,  and  cer* 
tainly  the  Court  of  Admiralty  alfo,  now  are  of  opinion, 
that  licences  ought  to  be  conftrued  liberally,  and  I  think, 
upon  very  good  ground.  This  fpecies  of  licence  ha$ 
been  confidered  as  an  exception  out  of  the  general  law, 
but  it  is  now  ufed  to  carry  on  a  very  great  part  oJF  the 
trade  of  the  country ;  and  unlefs  it  were  fo  carried  on, 
a  very  great  part  of  the  trade  muft  be  loft ;  and  for 
preferring  it,  the  licences  ought  to  be  conftrued  libe* 
rally.  And  though  certainly  this  Court  is  not  bound  to 
follow  the  authorities  in  the  Court  of  Admiralty  itl 
general^  yet  as  that  Court  has  primary,  and  even  exclu* 
five  jurifdi^lion  in  feveral  fubjedis  of  capture  and  ma- 
rine law,  from  which  the  Courts  of  common  law  have 
taken  all  their  dodrine  relating  to  thefe  fubjefts,  I  think 
it  would  be  of  moft  mifchievous  confequence,  if  here- 
upon we  differed  from  them.  It  has  been  faid,  that  a 
grant  of  the  king  muft  be  ftri£lly  taken ;  but  this  is  the 
firft  time  that  fuch  a  licence  as  this  was  ever  affimilated 
to  a  grant  of  property  from  the  king ;  a  commercial 
licence  is  not  at  all  like  fuch  a  grant.  With  re- 
aped to  confining  the  licence  to  the  perfons  to 
whom  the  licence  was  granted,  I  am  fure  that  diat 
objection  has  been  ovei^ruled  in  this  Court.  In  fome 
cafes  indeed,  as  Feife  v.  Thomffmf  the  licence  has 
been  ezprefsi  to  import  goods  belonging  to  particular 

perfons^ 
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perfonSi  there  only  the  gOods  which.  l^doogi^^^tq^A^fe 
perfons  could  be  iipportej  •  but  therp  ^fe  ^W9ff  ^Qaiibfi 
where  the  licence  has  been  granted  fjiff  ^ft^^.io^^  or 
five  (hips,  in  which  no  fuch  reftri£lioiu  h^^^^^^px^ailcd^ 
Much  argument  h^  been   raiCed  on.  .the.  xror^^t'  **  to 
whomfoever  they  /ball appear  to  belong,"^ apd  it,i$  laid 
that  the  Court  of  Admiralty  has  decided  it  •$p  qjeaji/'  to 
whomfoever  they  fliall  belong:"  it  is  unneceiTary  for  us 
here  to'cftnfider  whether  fuch  is  the  eiFeft  of  that  gro- 
vifion  in  the  licence  or  notj  though  I  may  again  obfenFei^ 
that  it  is  extremely  defirable  that  the  conilru£lion  which 
this  Court  (hould  put  on  it,  Ihould  agree  with  the  con- 
ftrufUon  put  on  that  part  of  the  licence  by  the  Court 
of   Admiralty,    becaufe  they  have  the    great   origmal 
jurifdrAion  in  all  quedions  of  this  fort.     I  have  men- 
tioned the  cafe  of  IJfparicha  v.  NAle^  the  parts  of  it 
that  are  material  have  been  fo  often  read  that  it  is  un- 
neceiTary  for  me  to  repeat  them  \  the  Court  of  King's 
Bench  are  there  of  opinion,  that  a  licence  legalizing 
the  adventure,  gives,  the  means  of  profecuting  all  the 
rights  which  arife  out  of  that  adventure.      I  have  an- 
other cafe  which  (hews  what  rights  may  be  acquired 
by  the  fubjeda  of  (Utes  inhoftility.    FmtoHMdAn" 
other,.  AJftgnces    of   Rennatdsy    BankruptT^   v.    Pemfm, 
15  Eajl^  419. ;  the  margifial  note  is,  '<  A  emding  licence 
«  from  the  crown  to  Britijh  merchants  to  iiend  a  Aiip- 
<^  in  ballafl  to  an   enemy's  port,   there  to- nrceive  odi 
«'  load   a  cargo,  and  import  it   into  this   country,  by 
«*  legalizing  the  purchafe  by  the  fubje£l,  legalizes  the 
«  fale  by  the  enemy,  and  impliedly  legalizes  the  vendo^ 
<<  enemy's  right  to  flop  the  goods  in  tranftiu  after  theit 
<'  arrival  in  port  here,  upon  the  intermediate  bfolyeocy 
**  of  the  vendees,  after  a  part  payment  only,  (which 
<(  was  offered  to  be  refunded,)  and  alfo  to  eteploy  an 
<<  agent  here  for  that  purpofe."    Now,  to  follow  the 
tight  of  (topping  in  tranfiiu^  it  will  refult,  that  if  the 

Hujji^ 
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TT  is  OROEREDy  That  from  henceforth  bail  in  this 
Court  (hall  juftify  at  the  fitting  of  the  Court  only, 
and  at  no  other  time»  except  on  the  laft  day  of  term, 
when  ba&U  who  may  have  been  prevented  from  attending 
at  the  fitting  of  the  Court,  (hall  be  permitted  to  juftify 
U  the  rifing  of  the  Court. 
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Rmffum  coafignor  had  a  right  to  ftop  the  goods,  he 

might  bring  an  afiion  for  them,  for  it  would  be  ridi- 

culottt  to  hold  that  he  had  a  right  to  ftop  in  tranftup 

unlets  he  might  enforce  that  right  by  an  a&ion,  if  im-        OsMTau^ 

peded  in  the  eiercife  thereof.    Without  gobg  minutely 

into  detail,  therefore,  it  fuffices  to  fay,  that  under  this 

licence^  Ruffian  fubje^s  were  at  liberty  to  import  their 

goods  into  this  country  \  and  if  a  Ruffian  fubje&  had  a 

right  to  import  thofe  goods,  he  had  therefore  a  right,  to 

infure  them,  and  to  bring  a&ions  to  enforce  that  con- 

txzGt  \  the  confequence  is,  that  the  verdiA,  which  in 

this  cafe  has  been  found  for  the  Plaintiff,  muft  ftand^ 

and  die 

Rule  muft  be  difcharged. 


Vet-in.  Pp 
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A 

ABATEMENT, 
Sei  Ihfant,  I. 

ABSTRACT  OF  TITLE, 

See  AGRKBMfNT,  8. 

ACTION,  NOTICE  OF, 
5/r  Notice  of  Action. 

ACTION  ON  THE  CASE. 

I.  If  a  TeiTcl  is  damaged  by  another 
running  foul  of  it,  and  the  jury  find 
a  yerdf^k  for  the  Plaintiff,  the  Court 
will  not  fend  the  cafe  to  a  new  trial 
becaufe  there  may  be  fome  ground 
to  believe  that  the  Plaintiff  was  ne- 
gligent in  navigating  his  veffeU  as 
well  as  the  Defendant.  CoUinfin 
mad  Others  v.  Larkins*  Page  I 


3.  If  a  broker,  being  authorifed  to  fell 
goods  for  a  certain  price,  fells  there 
at  an  inferior  price,  the  proper  re- 
medy is  by  a6lion  on  the  cafe.  Dtf 
frefnct,  Hutchinfon*  Page  117 

ADMINISTRATION. 

t*  If  an  admiDiftrator  (hews  that  he 
fues  for  a  greater  valae  than  is  co- 
vered by  the  nd  valonm  fkamlp  of  his 
letters  of  adminillration,  he  fhews 
his  adminiftration  to  be  void»  and 
cannot  recover.  Nuai,  ^dmmifitalor 
gfCan^bell^  v.  Stevcm.  1 13 

2.  Although  he  fues  for  a  doubtful 
claim,  ih, 

3»  He  muft  prove  his  adminiftration, 
for  that  conditutcs  his  title  to  re- 
cover, ih* 
And  it  will  not  fuffice  to  fue  out 
new  letters  of  adminiftration  on  a 
larger  ftamp  after  he  bat  obtained 
judgment.  ih^ 
P  p  a                ADVOW^ 


57* 


INDEX  TO  TH  E     PRINCIPAL  MATTERS. 


ADVOWSON. 
Ste  PBRPtTVAt  CuRACr*     Rico- 

VERY^  8. 

ArFIDAVIT; 

1.  An  affidavit,  the  title  of  which 
ftylcs  the  Plaintiff  •*  Affignce,'*  with- 
out farther  explanation,  is  had.  5/fX; 
ner  v.  CottreiL  Page  377 

2.  Any  perfon  other  than  the  Defend- 
ant making  an  affidavit  of  merits  to 
fetafide  an  interlocotorj  judgment, 
muft  either  fwear  that  he  is  the 
Dcfeodaot's  attorney's  managing 
clerk,  or  the  Defendant's  attorney. 
Keefim  ▼.  mjioci.     *  403 

J.  An  affidavit,  having  only  one  ftamp, 
cannot  be  ufed  fn  more  than  one 
caufe.    jfttonymoui.  469 

AGREEMENT, 

Anifn  iLLBGAt.  CONSIDBRATIOII,  I. 
4«      EviDEMCSf  IL   I,  2. 

I  If  a  builder  undertakes  a  work  of 
fpecified  dimenfions  and  materials, 
and*det?atea  from  the  fpeci6cation, 
he  cannot  recover  upon  a  quanimm 
^Aam,  for  the  work,  labour,  and 
materials.     ElHs  t.  Saaden^  52 

%.  Whether  an  tnftrument  (hall  be  a 
leafe,  or  only  an  agreement  for  a 
leafe«,  depends  on  the  intention  of 
the  parties,  as  it  is  to  be  colledled 
from  the  inftrument.  Morgan,  on 
the  Dendfe  of  DowJingt  ▼.  Bijell.   6§ 

3.  Strong  circumftances  of  inconve- 
nience  apparent  on  the  inftrument, 
if  h  (hould  be  conftrued  as  a  leafe. 
Indicate  the  intention  of  the  parties^ 
that  it  fliould  be  an  agreement  only. 

it. 


4«  Such  ai  a  Hipulauon  that  out  of 
the  rent  OMotioned,  a  proportionate 
abatement  (hould  be  made  in  relped 
of  certain  excepted  premifcai  for 
until  that  was  apportioned,  the  leffor 
could  not  diftrain.  Page  65 

5.  And  a  ftipulatioo  that  the  tenant 
(hall  hold  at  and  under  all  ufoal 
covenants  as  between  landlord  and 
tenant  where  the  premifes  are  (ito* 
ate  I  for  it  may  be  difputable  what 
are  ufiial  covenants.     .  it. 

6.  An  order  for  goods  written  and 
(igned  by  the  feller  in  a  book  be- 
longing to  the  buyer,  may  be  coo- 
neded  with  a  letter  of  the  Celkr  to 
his  agent,  mentioning  the  mme  of 
the  buyer,  and  with  a  letter  of  the 
buyer  to  the  feller,  daimiog  the  pci^ 
formance  of  th^  order,  fo  as  to  eon- 
ftitute  a  complete  contra^  within 
the  (latute  of  frauds.  Jllem  r.  Bm- 
nd.  169 

7«  It  is  no  obje&ion  to  the  validtty  of 
a  contra^  for  the  (ale  of  goods 
figned  for  the  fcKer,  that  the  feller 
cannot  enforce  the  fame  coatrad 
againft  the  buyer,  becanfe  the  buyer 
has  never  figned  it*  it. 

8.  An  agreement  to  grant  a  leaie 
contains  no  implied  engageaient  for 
general  warranty  of  the  laudj  nor  for 
delivery  of  an  abftrad  of  the  leflbr's 
title,     GwiUim  ▼.  Stone,  433 

ALIEN  ENEMY. 
I.  Under  a  licence  to  Bri^  brokers 
refident  here,  that  a  (hip  besfiii|^aoy 
flag  may  import  from  an  eaemj's 
country,  to  whomfoever  the  property 
may  appear  to  belong,  thr^  £rii^ 
fubje£ks  not  named  ia  the  licence, 

one 
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one  of  whom  refides  in  a  hofttle 
counfiy,  )ik«f  nnpoit  from  another 

-  hdftrfo  dottntfy  to  ifew.  Fdykand 
'^ufnothet^f.£onr(RUm,  Page  546 

3.  And  !hi  agent  who  effected  the 
poffcjs  nt^y  recover  in  truft  for  three 
Briajh  partners,  one  of  whom  at  thic 
time  of  the  adion  refides  in  ah  alien 
enemy*s  country.  th. 

3.  A  licence  to  H,  5".,  a  Britifh  mer- 
chant,  that  a  (hip  may  go  to  an  hof- 
tile  port,  and  bring  home  a  cargo  of 
goods,  authorizes  the  importation  of 
fuch  goods,  being  the  property  of 
an  alien  enemy,  fubjedl  of  that  hofttle 
cdnntry,  and  therefore  authorizes 
him  to  infure,  and  enforce  his  con- 
tra&  of  infurance  in  our  courts. 
Morgan  v.  Ofwald,  .554 

AMENDMENT. 

^^^Bail,  IV.  3.  Rbcovery,  I,  2. 
5,  6. 

After  nonfuit  for  a  variance  in  an  un- 
defended a^Uon  on  a  replevin -bond, 
the  Court  permitted  the  record  to 
be  amended,  and  a  new  trial  to  be 
had*     Halbead  y^.Ahrabams,  8 1 

ANNUITY. 

I,  To  entitle  the  grantee  of  an  annuity 
to  recover  back  the  price,  as  money 
had  and  received,  it  is  fniEcient  IF 
the  grantor  has  communicated  to 
the  grantee  that  there  are  dcfcdla  in 
the  memorial,  and  has  treated  for  a 
'  compromife  on  the  ground  of  the 
manntty  being  void,  although  the 
gtantcc  nehher  demands  payment  qC 
the  altars  ifor  tenders  new  frcurltlcs, 
aor  delivers  up  tlic  old  ones,  before 


he  fues.     IVaiers  ▼•  Sir  miRam  Man* 
felU  BarU  Page  $6 

a.  And  akhougjb  the  grantor  has 
taken  no  adlive  mcafures  to  fet  afide 
the  fecurities.  ih. 

3.  If  a  correft  memorial  of  an  annuity 
deed  be  iocorrefily  in^olled  for  a 
time,,and  after  fome  years  the  officer 
of  the  inrolment  office  difcover  and 

^  re6lify  the  error  before  s^y  proceed* 
ings  had  to  vacate  the  annuity,  the 
Court  finding  the  inrolment  right 
when  they  call  for  it,  will  not  enquire 
when  the  entry  was  made.  Garrlci 
V.  IVtUlams  and  Others.  540 

4.  But  ic  is  a  high  mlfprifion  in  an 
officer  to  alter  the  Inrolment  without 
the  fanAion  of  the  Cour;  of  Chan* 
eery.  W. 

5.  Whether  it  be  fofficient  for  the 
grantee  of  an  annuity  to  carry  a 
memorial  to.  the  inrolment  office 
and  pay  for  it,  without  infilling  on 
himfclf  feeing  it  tnroHed,  and  com- 
paring the  inrohtjfnt  with  the  ori- 
ginal memorbl,  ^v Jnr,  ih, 

ARBITRATION.  ^ 

r.  An  arbitrator  to  whom  the  qo^ftfon 
of  the  right  of  two  reftors  te  the 
tithe  of  certain  lands,  was  referred, 
had  power  to  devifc  all  means  to 
prevent  future  litigation  betweea 
the  parties,  and  to  fettle  alt  matters 
in  difference  between  them,  and  to 
determine  wuat  he  fhoiild  think  fit 
to  be  done  by  cither  of  the  p&rties, 
touching,  the  matters  in  drfpute. 
Held,  that  he  did  not  exceed  hh 
power,  by  awarding  nt^divlded  mgie- 
lies  of  the  tithes  to  the  two  rcdlors, 
Prr/[>:r^  Cierly  v.  Gonngg.  '  ' '  426! 
P  p  3  2.  If 
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2,  Ifarbitrators  award  an  exccflive  fum 
to  be  paid  to  thcmfcWcs,  the  Court 
will  refer  it  to  the  prothonotary  to 
Tedace  it.  Miller  v,  So^  and  jin- 
other.  Page  4^1 

3.  It  ts  competent  to  arbitrators  to 
enquire  Aether  a  raafom,  for  which 

.  the  Plaintiff  feck*  to  be  repaid*  were 
juilifiGd  by  an  extreme  nccefiity, 
wiihio  the  lUt«te  45  G.  5.  e,  72. 
J,  1 5.  i^. 

ASSUMPSIT, 
$te    IiiD«tiTATU»    Assumpsit,     i 
Baron    akd   Feme,    i.      Judg- 
ment, 5. 

ATTESTING  WITNESS, 
^/r  Etidence,  II.  I. 

ATTORNEY- 

1.  An  attorney  who  is  a  juftice  of  the 
peace  for  a  borough,  if  fucd  by  ori- 
ginal  for  am  zGL  done  in  his  office  a^ 
magiftratc,  may  plead  his  privilege 
in  abatement.     Dvjy  v.  Oakes,    166 

2.  Feme  covert  cannot  make  an  attor- 
ney.     OMs  and  Oihert  v.   Sanfim, 

f  261 

AWARD, 
And  fie  Refsrbmce. 

If  an  award  is  loft,  the  Court  will, 
ncverthelefs,  permit  judgment  to  be 
entered  a<^cordingly,  upon  afiSdavit 
of  its  contents,    ffill  v.  Tomfind, 

45 

AVERMENT,  WHAT  MUST 

BE  PROVED, 
See  Evidence,  II.    Variance,  I|  2. 

i 


B 

BAIL. 
I.  Ofibearrejlamdlbehail 
11.  Proceedingt  a^ainjltbe  iml9rik 
(beriff. 
lir.  Surrender  of  the  prineipa!, 
IV.  Difcharge  of  the  baU  by  oiher 

means. 
V.  IVr'a  of  Error. 
VI.  Of  laU  to  criminal  proems. 

I. 

A  perfon  may  affift  bail  in  taking,  and 

may  lawfuUy   detain  the  prrncipal, 

although  the  bail  do  not  continue 

prtfent.    Pyewell  v.  Stow.  Page  425 

11. 
^n^jStf  Practice,  II.  2. 
If  a  Plaintiff  recover  a  judgment  for 
money  lent  and  intereft,  he  cannot 
therefore  require  the  bail  to  pay  him 
intcrcft  on  the  amount  of  thejudg* 
ment  as  part  of  his  cofts.     IVaters  v. 
Rees^  one  of  the  Bail  of  Sir  W.  Man-^ 
Jell,  Bart.  303 

IV. 

1.  If  an  aftion  be  commenced,  and 
the  Defendant  become  bankrupt  and 
obtain  his  certificate,  and  afterwards 
permit  judgment  to  be  figaed  for 
want  of  a  plea,  aft^r  which  the  Plain- 
tiffs proceed  again  ft  the  ball,  the 
Court  will  not  relieve  the  bail  on 
motion.  Clarie  v.  Hoppe  and  An- 
other, bail  of  Wilfon.  46 

2.  And  femhle  that  they  could  in  r.o 
mode  take  advantage  of  the  bank- 
ruptcy and  certificate.  1^. 

3.  If 
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5*  If  bail  by  mlftake  mifntme  io  the 
recogoizance  the  PJaiotiff  to  whom 
they  mean  to  be  bound*  the  Court 
will  not  redify  the  recognizance 
and  proceedi»g«  in  an  action  thereon 
after  iflue  joined  on  mil  iul  rtewrd. 
Viim  V.  Warner.  Page  %^i 

V. 
And Jtc  PaACTicEy  X. 
A  mortgage  deed,  containing  a  cove- 
nant for  the  re-payment  of  the  mo- 
ney«  is  within  the  meaning  of  the 
ilat.  3  Jauu  e.  8.»  a  contrail  upon 
which  bail  in  error  is  necefiary. 
JSuehuyt  Executrix,  ▼.  Mabam.     383 

VI. 

The  Court  of  Common  Pleas  cannot 
apply  the  forfeited  penalties  of  the 
recognizances  of  bail  to  attachments, 
to  the  difcharge  of  the  debt  and  cods 
of  the  Defendant  in  the  original 
aAion.  Rex  v.  Daveyf  in  the  caufe 
of  Haeiet  r.  Menoes  andAnathtf'*  1 12 

BANKRUPT. 

I .  Of  the  bankruptcy  and  commijjion» 
II.  Of  the   hanhruptU    rights    and 
duties^ 
III.  Of  the  bankrupt' s  eflale. 

I. 
I.  A  deed  whereby  a  debtor,  being 
prefliedt  conveys  eilates  in  truft  to 
fell,  and  to  pay  the  preffing  creditor, 
with  a  further  truft  to  pay  his  debts 
to  certain  relatives, .  in  order  to  give 
them  an  undue  preference  in  contem- 
plation of  bankruptcy,  is  an  aA  of 
bankruptcy.  Morgan  and  Others^ 
Affignees  of  Huntf  a  Ban^mpt^  ▼. 
Horfeman  and  Oihtn,  24.1 


2 .  Bat  the  deed  is  valid»  fo  far  is  relates 
to  the  protedron  of  the  urgent  ere* 
ditor.  Page  241 

3.  Whether  void  for  the  refidue,  quare^ 

a. 

IL 
And  fee  Bail,  IV.  1,  ». 

I.  A  bankrupt,  who  had  brought  an 
a^lion  to  try  the  validity  of  his  com* 
miflidn,  and  obtained  a  verdift ; 
pending  a  rule  to  fct  it  afidc,  fecretly 
confefled  judgment  to  one  of  his 
affignees,  who  was  the  petitioning 
creditor,  for  a  fum  of  money,  ia 
difcharge  of  his  debt,  and  th«  cofta 
of  the  adiion,  in  coniideration  of  the 
petitioning  creditor's  cocfenting  not 
to  oppofe  the  bankrupt's  petition 
for  a  fuperfedeas.  The  Court  fet 
afide  (he  judgment  on  the  bankrupt's 
application,  on  5  {?.  a.  r.3o./l24, 
Thomas  v.  Rhodes,  478 

2.  The  (iatute  5  G.  z.  c.  jp.  /  34., 
was  made  for  the  protcdion  of 
bankrupts  as  well  as  ^f  creditors.  Ji» 

III. 

I.  A  cuftom  that  puvchalsn  of  bops 
from  hop -merchants  (hali  leave  theot 
in  the  merchant's  warehoufe  for  tlie 
purpofe  of  ve»fale»  upon  rent,  undif- 
tinguifbed  from  the  merchast's  ftock. 
is  nut  fuch  a  cuftom  of  trade  as  will 
prevent  the  bops  from  becoming  the 
property  of  the  merchant's  ai&gnees, 
in  cafe  of  bankruptcy^  as  being  in 
his  pofleiiion,  order,  and  difpoiition. 
ThackwaUe  v.  Cock  and  Others,  Affig" 
nets  of  Moore 9  a  BeoAn^s  487 

1.  Semhle  that  a  ftocking«6rame  let  oa 
hire  to  a  working  hoiitr  in  manufac- 
turing did  rids  is  not  a  ohat(cl  within 
P  p  4  his 
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Pit  Iximfremi  J. 
P»g«  490 


.    BARON  AND  FEME, 

An/ fei 'DitDf  I.      AxToatfEY,  2. 

No  ill  trcatmeot  by  the  hufband  of  the 
wife,  (hort  of  perfonal  violenccy  or 
i\ich  as  to  induce  a  reafonable  fear 
of  it,  will  enable  a  (Iranger  to  mam- 
tain  qfum^t  aga(nft  her  hufband  for 
necelEnrica  funii/hcd  to  ber  fubfe- 
qucntly  to  her  leaving  hit  houfe. 
Norwood  ▼.  Heffer*  42 1 

BILL  OF  EXCHANGE. 

I*  The  Defendant  being  unable  to  pay 
a  bill  when  due,  which  he  had  ac- 
ceptedf  obtained  time,  and  indorfed 
to  the  Phintiff,  as  a  fecurity,  a  bill 
drawn  by  himfelf  to  hi*  own  order» 
vhich,  when  due,  was  dlfhonored  by 
the  drawee,  but  the  holder  omitted 
to  give  the  Defendant  notice :  held 
that'  by  thti  laches  the  Defendant 
w^a  not  only  difcharted  as  tndorfer 
of  the  one  bilf ,  but  alfo  as  acceptor 
of  the  other.     BnJj^ot  v.  Berry.  1 30 

?•  A  bill  of  exchange,  part  of  the  con- 
Aderadoo  for  which  is  fpirituout  li* 
quors  Md  in  kfs  quantities  than  of 
ao#.  value,  is  totaUy  void,  though 
part  of  the  covfideration  was  money 
lent.    SeoH  v.  GiHmon.  aiS 

3.  If  a  bill  be  accepted,  payable  at  a 
banker's,  it  muft  be  prcfealed  there 
for  payment,  and  the  ncgleA  (b  to 
prefent  it  is  equally  a  difcharge  to 
the  acceptor^  as  to  the  drawer^*  ^Cai- 
lagiim  V.  AyleU.  .  39^ 

4..  An  averment  that  a  bill  accepted 
payable  at  a  banker's,  was,  when 
due^  prefented  to  the  banker's  for 


payment,  ccoording^  to  the  tenor 
and  tKc€t  of  the  Ml,  and:  of  the  ac- 
ceptor^ acceptance  xikttci;  w^  ^hat 
as  wdl  tlf e  faankera  astlufwrc^or 
RMed  payment,  (hall  be  ft^ortcd 
after  j«dgment  on  a  iham  plea. 
Hufam  mid  Anoibir  r. BBit.    P.  4*5 

5.  And  it  (hall  be  intended  that  the 
bill  was  prefented  Ibr  payment'  to 
the  acceptor  himfelf  at  die  hoofie  of 
thofe  perfonsw     SnkUe,  H, 

6.  For  evidence  of  thofe  fa£U  wonkl 
be  admiffible  under  ftwh  an  allega- 
tion,  and  not  rqragirant  to  it.       ik. 

BILL  OF  LADING, 
See  EviOENCf,  11.    8,  9. 

1.  A  bill  of  lading,  (igned  by  n  mafter 
of  a  vefTel,  flnce  decea£ed«  for  goods 
to  Ve  delivered  to  a  coofigoee  or  his 
affigns,  he  paying  freight,  is  adauffi- 
ble  as  evidence  of  the  confignce  hav- 
ing an  infurable  intcreft  ta  the 
goods.  Per  JUifvnucc  }•  Hmdd^w 
Vy  Parry,  503 

2.  But  if  the  matter  guarda  his  ae* 
knowledgment  by  faying,  '*  contents 
unknown/'  fo  that  he  does  not 
charge  himfelf  witl^  the  receipt  of 
any  goods  in  particotar,  the  bill  of 
lading  alone  is  not  evidence,  either  ctf 
the  quantity  of  the  goods,  or  of  pro* 
petty  in  the  coofignee.  Ik 

3.  A  bill  of  ]adio|^  may  operate  as  a 
coutnid  between  the  maftcr  and  cod- 
fignee  for  payment  of  demurrage  as 
weQn  of  freight.  JLtery^T&ttt.  387 

BROKfiR.^ 
I .  A  broker  purchafca  gQoda  oa  ohb- 
miflion  at  a  o^^nth^s  crftdtt^  nd  pajs 
duties  on  thcoi  aid  bmU  tbcot  to 

the 
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'   tiK  pdffchflfcr'«  <j)lflce  of  tbodof  «on- 

"figtied  to  'hb  onvn  ofder :  Ae  feller 

beiogitidial  of  tke  povebifer'f  cre- 

*  4^»  profilveft  the  broker  to  Acb^  the 

'  fvrriisd  of  the  goodi  tiH  the  dioitth's 
credit  4i(  expired,  and  to  trader  fkem 
to  the  bay«r  on  payment  of  the 
prices  whfmpon  they  are  refofed. 
Hdd  th^  the  broker  can  neither  re- 
cover the  price,  duticf,  orcommif- 
fion,  in  an  adion  for  money  paid. 
Bmrfi  V.  N^Um^.  Page  3  2 

a..  If  «  broker  being  authorized  to  fell 
goods  for  a  certab  price,  fells  them 
at  an  inferior  pijce,  he  it  not  liable 
in  trove  for  artiount  of  the  goods. 
Dufrefm  t.  Hutchhtfon.  \  1 7 

J.  The  proper  remedy  is  by  an  aaion 
upon  the  oafe.  1^, 

4*  A  brakpr  charters  Aips,  at  a  com- 
niffion  of  \\ptrciui.  on  their  out- 
ward freight,  and  the  Uke  on  their 
homeward  freight,  if  the  charter- 
party  maket  it  contingent  irhat  the 
amount  of  freight  fliall  be,  the  bro- 
ker cannot  fue*  for  any  fum  till  the 
contingency  is  determined.     Whur 


y.Mmr. 


53 » 


.,     CARRIER, 

ir  Ilacarrietgives  notice  that  he  will 

,  notb^acoDuntabk  for  goods  above 

,  the  vala^  of  ac/.  upMs  entered  and 

an  infurance  paid,  over  and  above  the 

price  charged  for  carriage,  according 

to  theif- tallies  a  pcrfon  who  enters 

•    filk  rxcetfditig  the  value  of  20/.,  and 

not^aj  the  infurance,  csnnot 


recover  My  part  of  the  vahte'of  the 
goods,  if  loft.  Harrii  r.  Pack^uooi 
wul  Anatiir,  P^ge  2  64 

a.  Altboagh  the  pricri  U  Agrees  to 
pay  for  the  caniage.of  the^  is^  on 
account  of  t»  fuperior  value,  higher 
than  the  ordinary  price  charged  for 
the  carriage  even  of  bulky' "^ar^ 
tides.  j^. 

3.  And  although  the  carrier  does  not 
prove  that  the  lofs  happened  t>y  any 
of  thofe  accidents  agalnfl  which  the 
law  makes  him  an  infurer.  ^  «^« 

4.  The  carrier  is  4iot  bound  to  prove 
that  he  ufed  reafooaUe  cace. ,       it. 

5.  Smb.  A  carrier  is  entitled  to  make 
a  higher  charge  for  the  fuperior  rifk 
attending  the  carriage  of  valuable 
goods,  but  the  charge  muft  be  rea. 
fonaUe.  i3. 

CASES  —  obfrrvtit  t^a,  doutud^   or 

explama* 
FaHnij    V.  Reymu   atd  Rkhnrjjjfim. 

4J?wT.2a69.  ^i,,,a 

Jmia  V.  Urd  Say  fmdSA,  t  Vmt  %iu 

I  E^.  Caf.Abr^.  583.   jA^.A^7. 

458*  j%%6 

Lacaul^  v.  IVUu,  7  T.-A  555.  184 
Moft  V.  Cbanmk,  %  M^,  391.  ao8 
PitrU  V.  ^«ww/,  3  r.  R.  4tj&  1|*:I2 
IValhsr  v.  Cbafnum  4md  UT^er,  -  loft. 

cited  i>w|jr.  454,  ia83 

CHANCERY, 

jtnd/ei  O^^iCca. 

Upon  a  cafe  dircfted  out  of  Chancery, 
the  Court  will  not  folve  any  quef- 
tions  that  are  not  exprefsly  put  in 
the  cdfc.     Morgan  v.  Horfeman.  241 

CLEAR. 
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CLEARANCE. 

1.  If  the  defence  upoa  a  policy  be 
tint  the  licence  requtrts  the  date  a 
tb«  fliip'i  cleamsce  from  an  Koftile 
port  to  be  iodorfed  thereon,  and  that 
h  if  not  truly  indorfed,  it  i»  incom- 
bcQ^  on  the  Defendant  to  prove  what 
a  clearance  is,  and  the  difcrepancy 
between  the  real  date  of  the  clear- 
ance,  and  the  date  indorfed.  Morgan 
V.  OfmfoU,  Page  554. 

1.  If  the  date  be  indorfed  as  the  lyth, 
and  the  real  date  of  the  clearance  be 
the  20tfa9  fmhk  that  it  is  a  fubftan- 
tial  compliance  with  the  condition. 

ih, 
^srif  Whether  a  clearance  be 

■  any  finglc  document,  or  the  collec- 
tion of  all  the  papers  ncccffary  to 


enable  a  (hip  to  fail  I 


lb. 


CONTINGENCY. 
Where  a  conlraa  asakea  the  amount 
of  compenfation  for  labour  variable, 
depending  on  coatingcnciee,  the  con- 
tiogency  muft  happen  before  any 
fum  Whatever  aan  be  recovered. 
'  Winter  y.Malr.  53 » 

CONVOY. 

1.  A  (hip  cannot  legally  proceed  with- 
out convoy  from  port  to  port  to  join 
convoy t  unlefs  a  bond  has  been  given 
that  {he  fhall  not  fail  without  convoy. 
Hinckley  V.  Walton,  !}» 

2.  A  (hip  h'cenfed  to  fail  without  con- 
Toy  provided  flic  is  armed  with  a 
certain  force,  mufl:  lake  that  force 
on  board  before  (he  breaks  ground. 

ib 


3.  A  (hip  liccnfed  to  fail  without  con- 
voy with  a  certab  force,  and  clear- 
ing out  without  giving  bond  to  fail 
with  ooQvova  aad  wiibi^at  bav^g  the 
f«rcc  requircdf  cannot  k^y  ^o 
rouadfrom  her  port  of  cleatittce  to 
a  port  of  convoy.  P|g(  131 

COSTS.* 

I.  When  payable  by  andioferfaua 
general, 
II.  WhenpayahUbyandtopariktbr 

perfons. 
III.  Of  paying  proeeeAngi  uU  e^i 
poidf  er  fecurity  ffvat. 


1.  If  two  oppofite  parties  require  a 
witnefs  to  attend,  and  he  receif«s 
payment  ffom  both  of  tberoi  al- 
though the  payment  made  by  tbe 
fucceftiful  party  is  alterwaidi  rt|»w 
him  by  the  bfcr,  in  the  taxed  coibi 
the  lofcr  cannot  recover  hack  the 
amcunt  from  the  witnefs  in  an  s^wd 
for  money  had  cud  received.  Crou- 
ton v.  HuUon,  JjO 

2.  If  the  Plainiilf  recover  a  vcrdicifor 
a  lofs  oil  a  policy,  and  endeavour,  on 
a  rule  ntfi  being  obtained  for  a  non- 
fuit,  to  fupport  his  verdid  to  lb« 
extent,  ahhpugh  he  be  held  cntitW 
to  a  return  of  premium,  he  is  not 
entitled  to  the  cofts  of  tlic  rule;  nor 
to  any  cofts,  except  of  the  count  fcr 
money  had  and  received,  and  of  fucli 
parts  of  the  brief  and  evidence  ai 
apply  ther«:to.     Si>ktH  ».  J¥eoime»* 

4^ 
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III. 
After  a  Defendant  hat  undertaken  to 
accept  fhort  notice  of  trial »  he  caoaot 
coinpel  a  Plaintiff,  refideai  abroad, 
to  give  fecumy  for  cods.  MMer  v. 
Gtrtun.  Page  272 

S.  P.  Sud^.  Lacy.  273 

COVENANT. 

S.  An  a£^ton  on  the  covenant  for  quiet 
enjoyment  may  be  maintained  for 
the  difturbance  of  a  way  of  neceffity. 
Morris  r.  Edpngton,  24 

%,  By  indcniurc  tripartite  between 
A.  1.  B,i,  €.3,  -^.,  tenant  for 
life,  demifed  to  C,  and  C.  cove- 
nanted with  B,  (a  receiver)  and 
other  the  receiver  or  receivers  for  the 
time  hein^,  and  to  and  with  fucU 
other  perfon,  who,  for  the  time 
being,  ftiould  be  entitled  to  the  free- 
hold, and  to  and  with  every  of  them. 
jf.  died:  held  that  his  executrix 
could  not  maintain  covenant  for 
breach  in  her  teftator's  lifetime,  but 
that  the  aftion  was  joint,  and  furvived 
to  2?«  Souihcolff  Executrix  of  South- 
cotCf  V.  I/oarc,  ^  87 

3.  A  covenant  with  two  and  every  of 
them  18  joint,  though  the  two  are 
feveral  parties  to  the  deed.  sb. 

4*  Refervation  of  5/.  per  acre  during 
the  lad  20  years  of  a  term  for  every 
acre  of  m;adow  thereby  demifed 
which  the  tenant  ihould  plough,  dig, 
ear,  break  up,  or  convert  into  tillage 
during  the  faid  lad  20  years  of  the 
term,  and  fo  after  that  rate  for  any 
greater  or  lefs  quantuy  than  an  acre, 
or  lefs  time  than  a  year.  The  rent 
is  due  in  the  lad  20  years  if  the 


land  is  then  plonghedt  whether  it 
was  firib  pbughed  within  the  laft  20 
years  or  before ;  and  the  rent  4on* 
tinucs  payable  daring  the  no  7ftrs» 
though  the  land  be  again  hid  down 
to  permanent  grafs.  Bird  cmdOtifrs 
V.  Stephcnfon  and  Others.       Page  469 

.  Land  fown  to  clovers  with  00m  is 
not  thereby  reftored  10  a  ftate  oF  per- 
manent pafture,  but  is  ftill  in  tillage. 

ib. 

.  If  a  leafe  defcribe  demifed  lands  as 
meadow  land,  no  other  evidence  is' 
necelTary  to  prove  that  they  were 
meadow  land,  at  the  commencement 
of  the  term.  i(. 

CROSS-ACTIONS, 
See  Set.of*f,  2. 

CURACY, 

See  PEaPETUAL  Curacy. 


D 

•     DEED, 
See  PowEa,  r. 

A  lady  having  a^luhlly  married  with 
the  content  of  guardians  named  by 
her  deceafcd  fuppofcd  putative  fa« 
tlicr,  and  confirmed  by  the  Court  of 
Chancery,  (he  fulTered  a  recovery ; 
and  declared  the  ufes  to  the  joitit 
appointment  of  herfelf  and  her  huf- 
band,  njriih  remainder  in  flri^  fet tie- 
men  t.  It  being  difcovcred  that  her 
fuppofed  tparriage  was  void,  bccauCe 
at  the  time  thereof  her  legal  father 
was  ah've,  and  did   not  confent.  to 

the 
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l;he  marroge*  the  ptrties  coned? ed 
thai  the  rettlement  ud  recovery 
wet«  voiAf  and  executed  a  deed  of 
revocatioiif  and  fuffered  another  re- 
covcff »  after  which  the  fady  made  a 

^  neir  fettkmtnt.  Held  that  the  re- 
cdverjr  and  fir  ft  fettkment  were  valid* 
afthotigh  made  under  a  miftake  of 

•  the  fltuatioa  in  which  the  parties 

ftood.       B^tigbiM    T.     SanMands. 

Page  $41 

DEFEAZANCE. 
Sa  WAaaAMT  or  ATToaxiYt  a,  3. 

DEMAND^  mthere  Hcceffary, 
5(fe  FoariiTuaBi  4. 

DEMURRAGE. 

A  general  ftitp  took  brandies  on  boardt 
under  bills  of  lading,  which  allowed 
ao  lay  days  for  delivery  of  the  goods 
in  London,  and  ftipiilated  for  ^^per 
day  demurrage.  Afterwards  certain 
of  .the.conflgneea  chufing  to  have 
their  goqds  bonded^  the  veflcl  could 
not  make  her.  delivery  at  the  London 
docks  until  46  days  after  the  20 

'^  days : .  fome  of  the  goods,  which 
were  uoderinofl,  could  not*  though 
demanded,  be  taken  out  till  the  up- 
per tiers  were  cleared*  Held  that 
each  ot  thofe  confignees  was  liablt, 
OQ  a  general  count  for  demurrage,  to 
pay  the  4/, /^r  day  for  the  46  days. 
Licr  V,  Taictt  Coweil,  andGorft,  387 


DEVISE. 
L  fif  «ttial  w^rdi  kmltf  fsfc, 

fafi. 
IL  WAateJlate, 


t.  Where  there  is  an  cftat'e  fuScietilto 
fatisfy  a  deftfe  according  to  ooe 
meanrag  of  the  dcfcripAifi  of  the 
premifes,  CDllateral  evidence  ts  sot 
admiffibte  to  (he^  that  the  tcftator 
meanr  to  ofe  the  defcr^ption  is  a 
more  extenfive  fcofe.  Doe  ex  Je*. 
Chuhefiett  Bart   v.  OxendetL  P.  !47 

a.  Defife  of  **  my  eftate  of  jtftfon," 
the  teftator  having  a  matefoal  eftate 
comprehending  a  manor  and  caplul 
farm,  and  lands,  id  the  partfh  of^* 
ion,  as  well  as  fcveral  other  edates, 
fome  in  the  adjacent  pariftet,  iottt 
10  and  15  miles  dtitant ;  evidence  is 
not  admifiible  to  (hew  that  hevai 
accuftomed  to  call  all  his  maternal 
eftate,  his  jifikon  eftate,  to  ntfetbe 
inference  that  he  meant  to  6i^'it  iHe 
whole  by  that  name.  i^* 

DISTRESS. 

If  gooda  remain  on  demifcd  prentfts 

after  a  fiftitious  btU  of  fate  made  of 

them  ondcr  an  executioa,  tbey  are 

liable  to    be  diftraihed  as  before. 


SmA  r.  R^a. 
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I.  No 


E 

EASEMSNTt 
f'ireCTiofiMCE  It.  3»4i^ 
way,  or  other  cafcment,  caa 


fubfift  in  land  of  which  there  is»« 
unity  of  poficllion.      Morrit  v.  E^ 

ginton.  -     -    .  '* 

.  But  ifaleffbr,  havingircdconTefll- 

ent  ways overbilo^ti aAj^H^ 
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durmijr  his  Qwn  occupation,  demifet 
prcmifes  with  all  wayi  appuTtcnmtt 
uqIcTs  it  be  fliewn  ia  evidetif^  that 
there  was  fomc  way  appprteoant  in 
qBenofibt  tpfatisfy  tlie  woixli  of  the, 
grantf  it  (hall  be  intended  that  he 
meant  the  ways  nfed,  and  they  fliall 
.  paffy  though  he  znifcall  them  appur* 
teaant.    Per  Mansfield  C.  J.  Page  14 

3.  An  adtoa  on  the  coTenant  for  quiet 
enjoyment  may  be  maintained  for  the 
dtfturbance  of  a  way  of  neceflity. 
Per  MoMjfieid  C.  J.  ih. 

4.  Whether  a  way  of  neceffity  Aall  be 
the  way  moft  convenient  to  the 
le(£ee?   Semb.acc.per  MamfiiUC.]. 

ib. 

5.  A  leafe  demifed  a  meflbage,  coafiftf 
ing  of  two  partly  feparated  by  inter-. 

•  vcning  refervcd  land,  fubjeded  only 
to  a  fpecific  right  of  way  for  the 
lefiee  to  a  third  building  for  a  fpeci-« 
fie  purpofe,  which  seferTation,  ftridi 
ly  interpreted,  would  preclude  him 
from  all  accefs  to  the  one  part,  which 
wai  acceilible  only  by  croOing  tb^ 
referved  lands  in  one  of  two  direc* 
tions,  the  one  by  entering  it  from 
the  refidue  of  the  demifed  premifes  | 
the  other*  and  far  the  more  oonve^ 
nient,  by  entering  it  from  a  publiq 
ftreet :  Held  that  the  leflee  was  eni 
titled  to  a  way  ^croft  the  refenrea 
land  from  the  public  fticet  in  that 
part.  1 

(5.  No  on^  can  clain^  a  prefcription  ta 
his  own  land*     Coofer  v.  Barter,  99 

EJECTJMENT. 

I.  ^  fotti;  joitvl  tenants  jointly  demif<^ 
from  year  to  year*  fuch  of  them  ai 


give  notice  to  quit  may  rcco^o'  tKetr 
feveral  nioieties  in  ejed^ment  on.thetr 
(trtnX  demifea.     Doe^  on  Demip  of 
'IFbaymiUi  ▼•  Cii^En*  ^dg^  ;ao 

a.  The  Court  will  not  fet  afide  ^judg- 
ment an4  execution  in  ^^^nj^y^t  in 
order  to  let  in  a  pcrbn  ta  dcfcndt 
though  he  made  an  affidavit,  fett^ng 
forth  a  clear  titles  .sud  offer  iq  pay 
cofts.    Doe  ex  dan.  Ledger  ▼.  Roe. 

ESTATE, 
See  Power,  i. 

EVIDENCE. 
I.  O/theeon^tUm^ofwitieJee. 
11.  Of  the  evidence  of  partiadnrfaBe 


IIL  Ofjampt. 
And  fee  AcasBMBMT,  6.   Vakiakcb, 

1,2. 

t.  If  a  Defendant  calls  on  a  PlaintiiF 
tp  produce  at  the  trial  a  deed  in  his 
.  euftody  to  which  the  Plaintiff  is  a 
party,  and  under  whi^  he  claims  a 
beneficial  eilate,  it  is  not  neceflaij 
that  the  Defendant  Ihould  call  the 
attciUag  .witnefs  to  pcoye  the  diie 
execution  of  the  deed  wlien  pro- 
duced.   Pearce  ▼•  Hooftr  ^  Qthersm 

60 

2.  Antient  grants  are  not  to  be  re* 

ceivedin  evidence,  untefs  they  can 
be  accounted  for ;  as  coming  from 
the  hands  of  fome  one  conneAed 
with  the  eftate  to  which  they  telate. 
Switmerion.y.  H/fnrqtni  of  Siafford.  91 

3.  If  an  a6t  immemorialiy  done  in  the 
land  of  A.  at  each  repetition  'pro- 
duces an  effeft  on  the  land  of  ^., 

which 


su 
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which  under  tlie  ordiiia^  ftate  and 
difpoiluon  of  vff.'s  land  occafioni  no 
percepdblc  in}ttryt  there  ii  no  ground 
to  prefume  a  grant  from  the  anccf- 
tors  of  B.  to  the  anccftors  of  ^.  of 
the  right  of  doing  that  a6t.  There- 
fore if  B  makes  a  neve  apph'cation 
and  difpofition  of  his  land,  of  fuch  a 
fort  that  the  ciFoA  produced  in  the 
hnd  of  B.  by  the  repetition  of  the 
z&  done  in  the  land  of  J,  becomes 
injurious  to  the  property  of  B.^  un- 
der fuch  new  difpofition  of  his  land> 
A.  is  not  authorized  in  repeating 
chat  aft.  Page  60 

4.  But  if  the  effeft  produced  on  the 
land  of  B.f  by  the  aft  ddne  in  the 
land  of  jt*f  had  at  all  times  occa- 
fioned  a  perceptible  injury  to  B.'s 
property,  there  would  have  been  a 
fufficient  ground  to  prefume  a  grant 
from  the  anceftoln  of  B.  to  the  an- 
ceftors  of  ^.^  of  the  right  to  do  fuch 
aft.  ib. 

5.  J#.  has  tmmemorially  had  for  water- 
ing his  lands,  a  channel  through  his 
own  field,  in  a  porous  foily  through 
the  banks  of  tv^hich  channel,  when 
filled,  the  water  percolates  and  thence 
pafies  through  the  contiguous  foil  of 
B»  below  tlie  furface,  without  pro- 
ducing vifible  injury.  B.  builds  a 
new  houfe  in  his  land,  below  the  level 
of  his  (bilj  in  the  current  of  the  per- 
colating water :  ftmhle^  that  A*  can- 
not now  juftify  filling  his  channel^  if 
the  percolating  water  thereby  injures 
the  houfe  of  J?.    Per  Lawrence}*  ih. 

6.  The  certificate  of  a  Briii/b  vice- 
conful  at  the  Brazilif  of  the  amount 
of  the  proceeds  of  damaged  goods, 
which  by  the  law  of  that  country  are 


compelUble  to  be  fold  under  hit  io^ 
fpeftion,  is  not  CTidencc  IVtidrm 
V.  Coomke.  Page  liz 

7.  What  a  dead  wltneHi  has  Cwonoa 
a  former  trial  bctweea  the  famefjir- 
ties  is  evidence  in  the  cauic^  and  any 
either  be  read  from  the  Judge's  nolo, 
or  proved  upon  oath  by  the  oota  or 
recoUeftion  of  any  perfen  wk)  hf ird 
it*    May^r 9/ Dcnc(^€rin Dty*  ifo 

8.  A  bill  of  ladiog  figned  by  a  mailer  of 
a  veffel,  fincc  deceafed,  for  goods  to 
be  delivered  to  a  configace  or  hi* 
afiigns,  he  paying  freight,  is  admiit 
ble  as  evidence  of  the  coafigncc  bid- 
ing an  infurable  iatereft  io  thegocdv 
Per  Lawrence  J.    Haidovf  v.  Parj. 

9.  But  if  the  roafter  guards  bit  k- 
knowledgment  by  faying,  '*  conientt 
unknown,"  fo  that  he  do€i  oot 
charge  himfelf  with  the  receipt  of 
any  goods  in  particular,  the  bill  of 
lading  alone  is  not  evidence,  either 
of  the  quantity  of  the  goods,  or  of 
property  in  the  coofignee.  HaUo^ 
V.  Parry,  ^ 

10.  If  a  leafe  dcCcribe  the  dtmlfcd 
land  as  meadow  land,  no  other  en- 
dence  is  neceffary  to  prove  that  it 
was  meadow  land  at  the  commenrt' 
merit  of  the  term/  Birch  v.  St(^' 

fen.  4^ 

in. 

1.  If  a  leafe  in  writing  contain  a  coo- 
traft  for  the  pu-chafc  of  goods,  it 
cannot  be  given  in  evidence  to  prore 
the  fale  of  the  goods,  unlefsitlini 
leafe  ftamp.     Corder  v.  Drat^^' 

2.  Although    it    ted   an  agtedseol 

ftanw.  *-*     * 

EXECU. 
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EXECUTION- 

t.  Thi  PlaintifF  having  purcbafcd  a 
'puMIc  houfc,  for  which  he  could  not 
'himftlf  obtain  a  llccncei  bccaufe  he 
tt&dtd  m  aAother  Uvem,  put  S,,  an 
infohreat  perfen,  into  the  houfe  as 
hit  fenranty  to  keep  it  for  htmy  and 
fappKed  him  with  money  to  pay  for 
tlM  licence>  which  was  granted  to 
B.  Held  that  the  (henfF  was  not 
entitled  to  tak^,  under  an  execution 
againft  B.f  the  Plaintiff  ^s  liquors  and 
chatteli  in  the  houfe,  committed  to 
jB/s  cuftody.  Daw/on  ▼.  Wood  and 
tkbert.  Page  256 

3.  Simbli,  that  a  ihenff  is  not  bound  to 
ftid  out  what  rent  is  due  to  a  land- 
lordy  and  pay  it  him»  under  8  Ann. 
1. 14.9  Uidefs  the  landlord  gives  him 
notice.    Smitb  v.  RufeiL  400 


feloSy,  suspicion  of. 

Watchmen  and  beadles  have  authority 
at  common  law  to  arreft  and  detain 
in  prifon  for  examination  perfons 
walking  in  the  ftreets  at  night,  whom 
there  is  reafonable  ground  to  fufpeA 
of  felony,  although  there  is  00  proof 
of  a  felony  having  been  committed. 
jLawrenfi  v.  Hedger^  14 

FEME  COVERT, 
Ar  ATtoaxBT,  2.     Dbbd,  i. 

FENCES. 

t>  If  %  perfon  has  a  field  fenced  with 
a  bank  waA  ditcb^  it  is  not  a  neccf- 


tkxj  confcqacace  t%at  his  dkch  ex- 
tends to  the  width  of  eight  feet 
from  the  interior  Kne  of  the -foot  of 
the  bank,  i.e.  four  for  the  Imfrof 
the  bank,  and  four  feet  for  the  ditch. 
Fo^la  V.  Miller.  Pige  T37 

2.  Proof  of  the  ancient  width  <jf  the 
ditch  is  evidence  that  the  owner's 
laud  did  not  extend  beyond  the 
outer  t^gt  thereof.  *ib* 

J.  And  he  has  no  right  to  cut  avTay    « 
his  neighbour's  land  for  the  purpote 
of  widening  the  ditch .  f^ 

FINE. 

1 .  All  fines  acknowledged  in  We/hnnfier 
muft  be  acknowledged  before  a  judge 
or  fcrjeant,  if  there  is  a  judge  in 
town.  NokiSf  Plaintiff':  Styles^  U^i- 
do<Wf  Deforceant,  49 

2.  And  if  it  be  acknowledged  before 
any  other  comrotilioncrsy  it  is  irre- 
gular, whether  it  appear  by  the  cap* 
tion  that  if  was  acknowkged  in  ^^^ 
ndnfier  or  not.  ib* 

FLAG  OFFICER. 

1.  The  flag  officers  of  a  fleet  hate  no 
right  to  any  fliare  in  the  gratuity  of 
one  half /tfr.M«/.,  which  is  given  to 
the  captains  of  (hips  of  war  for  car- 
rying public  treafare  on  board  their 
fliips.     Montagu  v.  Janverin^       442 

2.  Nor  hi  the  freight  received  by  cap- 
tains for  carrying  the  treafure  of 
individuals.    .Sembk.  ih. 

FORFEITURE. 

I.  If  a  leiTee  exercife  a  trade  on  the 

•demifed  premifes  by  which  his  leafe 

is  forfeited,  the  landlord  does  not, 

by 


5^ 
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by  mcrdy  lyiag  by.  Mid  wkaelfeg 
tbe  «^  for  fix  yors*  waive  the  fer- 
fieknre.     Dof  #m  rftm.  Sbefp^rd  v. 

^/Zm.  78 

a;  Smnei^ttve  ft6^  of  waiver,  as  re* 
ceipe  of  lenlt  is  neceflary.  tf. 

)•  Bot  if  be  peroiks  the  tenant  to 
expend  money  in  improvements, 
fimbU  that  that  is  evidence  to  be  left 
to  a  jury,  of  his  confent  to  the  altera- 
tion of  the  premifes.  Per  ManS' 
fildC].  ih 

4«  If  a  leflee  covenant  that  if  the  rent 
be  in  arrear  for  38  days,  the  leflbr 
may  re-enter,  whether  a  demand  of 
rent  be  firft  ncccffary,  qusr€>  SmUb 
T.  Sp&oncr.  246 

FRAUDULENT     CONVEY- 
ANCES, 

Se$  BANKaurT,  L  z,  1.     Exacv- 

TIOM,  I. 

FREWJHT, 
AirLicmcs  to  trade,  i. 

FREIGHT  OF  BULLION, 
Sec  Flag  Officer*  i.  a. 


GOODS  SOLD  AND  DELI- 
VERED, 

Set  Interest  of   Monet,   5,  4. 

AORIBMENT,  (5,    7*      InDEMTA< 

'  TVS  Assumpsit,  i. 

|.  Whether  a  delivery   of  houfehold 
goodi  was  comptctei  tbe  npbolfterer 

7 


*  ftill  having  a  fiervant  in  tlie  w&decf a 
houfe,  wheiT  tbe  Jifodds  were*  and 
tbe  vendee  not  having  yet  takcD  smy 
adnal  pofleQion,  qum.  Aal,  Ad» 
wimftrator  of  Camfbdl^  v.  ^mou  mni 
Attother.  Page  1 13 

2.  An  order  fi>r  goods,  writtea  and 
figncd  by  the  feller  in  a  book  of  Ae 
buyer's,  but  not  naming  tbe  buyer, 
may  be  conneded  with  a  letter  of 
the  feller  to  his  agent  iBentkmnig 
the  name  of  the  buyer,  and  iriib  a 
letter  of  the  buyer  to  the  feOcr, 
claiming  the  performance  of  tbe 
order,  to  conftitute  a  compltte  gqb» 
tra^  within  the  lUtute  of  frandv 
ji/Itn  V.  Bemnei*  169 

3.  It  is  no  objediion  to  the  valuUty  of 
a  contradk  for  tbe  iale  of  goods 
figned  by  the  feller,  that  tbe  fcOer 
cannot  enforce  the  (ane  contraA 
againft  the  buyer,  becaofe  tbe  boyer 
has  never  figned  it.  tk 

GOODS  AND  CHATTELS, 
PROPERTY  IKp 

S^  EXECVTIOM,  U 

CRANTt 
Sic  EvioEMCi,  IL  5, 4«  5. 


ILLEGAL  CONSIDERATION. 

I.  The  Plaintiff  and  DcfendaM  bcny 
taken  prifontrs  in  Portuga^  joiotly 
folicited  and  obtained  the  Kberatioa 
of  tbemfelves  and  tbe  ranfnm  of 
tbe  Defendant**  ft^  ^xMnxy  t» 
'45  G.  J. 


W^¥S  TO THBPtlNCIB^  M&TTElHi 


f ]aJQ(iJS  ieqt  money  to  the  0(£end- 

JUDt|.  jvba^erwwds  g^vt  him  a  bill 

for  tbci.«mQi||iU      HeUy  thit  the 

.  i^laijotiff  oouU  not  recover  oa  the 

Iv'll    ^l^eU  ▼•  -ffroofc.  Page  6 

a.  A  bill  of  exchange,  {lart  of  the 

^  ponndcrati^n  for  which  is  fpirituoua 

Iiqgvr  fold  id  lefs  quantitien  than  of 

aox.  valu<^  is  totally  Yoid,  though 

part  of  the  confideratioa  |f  money 

lent.     Scat  y.  Gilmore.  226 

3.  The  ftatute  24^.3-  ^.40./.  ia.» 
making  illegal  the  fale  of  fpirits  in 
Ief8*(juantitie8  than  to  20s,  value, 
unlcfs  paid  for»  extends  to  fpirits 
piixed  with  water.  iL 

4.  Money  depoficcd  upon  an  illegal 
wager,  laid  on  a  future  eventy  ntay 
be  recovered  back  again  before  the 
period  of  time  has  elapfedi  00  the 
expiration  of  which  the  decifion  of 
the  wager  depends*  ^uhert  v. 
fFalJb.  277 

And  fee  Bu/l  v.  WMj/b^fofi.  vol  4- 


INDEBITATUS  ASSUMPSIT. 
IndebUaiut  ojfum^t  lies  for  goods,  which 
the  Defendant  had  by  fraud  pro- 
cured the  Plaintiff  to  fell  to  an  infol- 
▼ent,  and  which  the  Defendant  had 
gotten  into  his  own  polFefiion;  for 
he  could  not  fet  op  the  fale,  bccaufe 
his  own  fraud  had  procured  it,  and 
the  mere  poffcffion,  unaccounted  for,  j 
raifcs  an ajfum^  to  pay.  UiU  v.  Fer*  I 

mrANT. 

%.  Xnafimlfii  a  plea  in  abatement  that 
the    Defendant  made  the   promife 
jointly  with  toother^  is  jappoited 
.VfL.lII. 


tim  the 
by   (ht   Ik&*4aat  foMdy 
with  to  infittt,    GHh  ▼.  Mmill, 

u  It  is  for  the  Plamtiir  to  pkid  and 
prove  tha(  tbt  infant  hat  caotded 
his  pf)omi(e»  if  be  would  redooe  tk« 
joint  ooftirad  to  a  fokoantnA*   it* 


INSOLVENT  DEBTOR, 
&»  Pleading,  V,  x. 


INSURAlNCE. 
\.  Of  the  vaUdity  of  the  ttifuranci. 
II.  Of  the  efea  of  a  vmBd  mfuranct. 

III.  Of  the  aBs  of  the  infunj. 

IV.  Return  of  premium. 

V.  Of  the  conjiruaion  i^  particular 

etcpreffions  in  a  policy. 
VI.  Of  the  relative  rights  of  affuredf 
broker u  atul  underwriter* 

I. 

!•  An  infurer  is  bound  to  comqmni« 
cate  to  the  tiodcrwriters  any  intcl# 
ligence  he  has,  which  may  affed  hit 
choice  whether  he  will  infure  at  alt^ 
and  at  what  premium  he  will  infiire# 
Lynch  and  Another  v.  Hamilton.      37 

2.  Whether  in  fad  true  or  falfe.      j^» 

3.  If  a  (hip  is  advertifed  to  be  in  dan* 
ger,  and  the  infujer  effc^^s  a  polic^^ 
«n  (hip  or  (hips^  knowing  that  tha 
(hip  in  danger  is  one  of  thepif  with* 
out  (lating  the  (hip's  dames,  this  is  • 
concealment  which  avoids  the  policf* 

4*  jMthoagh  the  nimoqr  waa  Mfe  Hm 

5.  If  an  infurer   cffirfts  a  policy  oa 

(hip  or  fliips,  knowing  their  naascs^ 

but  not  commttQkatinf  tlttni^  Jmhl$ 

Qjl  Sbil 
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thct  the  policy  Is  void ;  fuch  to  in- 
furahce  being  ttotafflount  to  a  repre- 
fentattoH  that  he  does  m>t  know  by 
v^hat  ihips  the  goods  will  come 
Page  37 

6.  Itisnot  neeeffiiry  todifdofe  to  the 
underwriter  on  a  policy  at  and  from 
LomUnt  whether  the  (hip  has  failed 
or  not.     Forts.  Lee,  381 

7.  The  ftatote  42  G.  3.  f.77,  has  re- 
pealed the  neceffity  of  a  Ucence  from 
the  Souib  Sea  Company  or  Eaft  India 
Company,  for  fhips  pai&ng  through 
the  Streights  of  MugeHan  or  round 
Cape  HorUf  and  trading  in  the  Pgctfie 
OceoH,  from  Cape  Horn  to  180  de. 
grees  IVe^  longitude  from  London. 
Jacob  ▼•  Janfenm  554 

^.  Whether  they  combine  fifliing  with 
their  trading  or  not.  ih. 

9.  A  wager  policy  is  a  lawful  contrad, 
except  fo  fkr  as  it  is  prohibited  by 
the  ftatute  19  G.  t.  c.  37.  5,15 

90.  A  Ucence  to  H*  S.$  a  Brk^  mer- 
chant, that  a  (hip  may  go  to  an 
hoflile  port^  and  bring  home  a  cargo 
.  of  goods,  authorizes  the  importation 
of  fuch  goods,  being  the  property  of 
an  alien  enemy,  fubjcd  of  that  bof- 
tile  country,  and  therefore  autho* 
rizes  him  to  infure  and  enforce  his 
contra&  of  infu ranee  in  our  courts. 

^  JWtfrgan  v.  Ofwald*  554 

XX.  If  the  defence  npon  a  policy  be, 
that  the  licence  requires  the  date  of 
the  (hfp'a  clearance  from  an  hoftilc 
port  to  be  indorsed  thereon,  and 
that  it  is  not  truly  indorfed,  it  is 
incumbent  on  the  Defendant  to  prove 
what  a  dearancie  is,  and  the  dif* 
crepancj  between  the  real  date  of 


the  clearance,  and  the  date  iodor£ed« 

P«gc  554 
I  a.  If  the  date  be  indorfed  a»  the 
X  7th»  and  the  real  date  of  the  clear- 
ance be  the  10th,  femble^  that  it  is 
a  fubftantial  compliance  with  the 
condition.  «!• 

13.  ^uare^  whether  a  clearance  be  any 
fingle  document,  or  the  coUedion  of 
all  the  papers  neceflary  to  enable  a 
(hip  legally  to  fail.  'A. 

11. 

I .  Upon  a  poHcy  from  Londom  to  7rf- 
rudad  or  the  Spamfb  Mmn^  whh  li- 
berty to  call  at  all  or  any  of  the  Wefi 
InAa  iflands  or  fettlementSy  and  with 
liberty  to  touch  and  (lay  at  any  porta 
or  places  whatfoever  and  whcrefo 
ever,  the  aifured  muft  take  all  the 
ports  at  which  he  touchea,  in  the 
fame  fucceffion  in  which  they  oocnr 
in  the  courfe  of  the  voyage  infurcd. 
Gmrdntr  and  Anther  v.   Senbnfe. 

x6 

a.  But  if  he  is  loft  in  fteering  for  an 
ifland  not  in  the  outward  coorlc  of 
his  voyage  to  Trmdadt  it  is  a  qncf- 
tion  for  the  jury  to  confidcr,  whether 
he  had  not  abandoned  the  intentioo 
of  going  to  Trinidad,  and  reft  rid  ed 
himfelf  to  the  refidue  of  the  voyage 
only.  ib, 

3.  If  ports  of  call  are  named  in  a  po- 
licy in  a  fuccedive  order,  the  ihip 
muft  take  them  in  the  fame  faccef* 
fion  in  which  they  are  named.        ib, 

4^  If  they  are  not  named  in  any  order 
in  the  policy,  they  muft  be  takes  in 
the  order  in  which  they  occur  in  the 


< 
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vfualand  moft  convenient  and  prac- 
ticable courfc  of  the  voyage^  not  ac- 
cording to  the  Ihorteft  geographical 
diftances.  Page  x6 

5.  Where  gooda  are  (hipped  on  an 
inToicCy  an  average  lofs  upon  a  policy 
moft  be  calcalated  upon  the  invoice 
price»  and  not  upon  the  price  of  the 
market  at  which  the  daihagcd  goods 
are  arrived.  WaUron  snd  Mother 
^%C9ombe.  162 

6.  If  a  neutral  veflel  be  infured  on  a 
voyage  on  which  it  is  notorioufly 
neceflary  to  carry  fimulated  papen, 
in  order  to  elude  one  of  the  bellige- 
rents,  whether  pcrmifTion  to  carry 
them  mufl  be  cxpreffed  in  the  policy, 
qudre.    Steel  v»  Lacf.  285 

7*  Liberty  to  touch  at  a  port  for  any 
purpofe  whatever,  includes  liberty 
to  touch  for  the  purpofe  of  taking 
on  board  part  of  the  goods  infured. 
WToletty.  AUittitt.  419 

8.  If  a  Brtilfb  fubje6t  has  an  intereft 
in  any  part  of  a  cargo  on  a  valued 
policy,  he  may  recover  to  the  extent 
of  the  policy  on  a  count  avcning 
intereft  in  himfelf,  if  he  proves  fome 
intereft,  although  alien  enemies  may 
be  interefted  in  other  parts  of  the 
cargo.     F^fe  and  jinother  v.  Agmlar, 

506 
Confer^  Cohen  v.  Hannnm^  ^\\i  yuly 
1813,  fg/?.  V0L5. 

9,  A  fenteoce  condemning  as  enemy's 
property  a  cargo  which  the  mafter 
had  barratroufly  carried  into  an  eae- 
niy's  blockaded  port,  although  it 
may  be  conclufive  evidence  that  the 
cargo  was  enemy's  property  at  the 
time  of  the  capture  and  condemna- 
lion^  does  not  difprove  the  allegation 


that  the  cargo  was  loft  by  the  cap- 
tain's barratroufly  carrying  tne  cargo 
to  places  ,  unknown,  whereby  the 
goods  became  liable  to  be  and  were 
'  confifcated.  GoUfehmidt^.Whitmorf^ 
Page  508 

10.  A  wagering  policy  and  a  poh'cy 
on  intereft,  are  contrads  diftinft  in 
their  nature  and  incidents.  Coufint 
V.  Nantes  and  Another,  5 1 J 

11.  It  rauft  appear  on  the  face  of  the 
policy,  of  which  fpecies  thecontraft 
is.  fi, 

12.  If  the  policy  be  in  the  com  moo 
form,  it  is  a  policy  on  intereft.      ib, 

13.  If  it  be  a  poh'cy  on  intereft,  the 
declaration  muft  aver  in  whom  the 
intereft  is  veiled.  ib^ 

14.  A  wager  policy  is  a  lawful  contradt 
except  fo  far  as  it  is  prohibited  hj 
the  ftatute  19  G.  2.  r.  37.  515 

III. 
Su  Convoy,  I9  3|  3. 

1.  A  fhip  licenfed  to  fail  without 
convoy,  provided  flie  is  armed  with 
a  certain  force,  muft  take  that  force 
on  board  before  (he  breaks  ground. 
Hincklef  y.  IValim.  131 

2.  A  fliip  licenfed  to  fail  without  con- 
'  voy  with  a  certain  force,  and  cleat  inf 

out  without  giving  bond  to  fail  with 
convoy^  and  without  having  the  force 
required,  cannot  legally  go  round 
from  her  port  of  clearance  to  a  port 
of  convoy.  ibm 

3.  A  (hip  cannot  legally  proceed  wjchr 
out  convoy  from  port  to  port  to 
join  convoy,  unlefs  a  bond  has  beea 
given  that  (he  (hall  not  fail  without 
convoy.  ib. 
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4.  A  neutral  Tcffd  is  not  fca-worthy, 
iinlefs  (he  is  proridcd  with  docaments 
to  prove  her  neutrality.  Steiiv.  Laey. 

Page  285 

5.  Although  the  produAion  of  thofc 
documents  would,  if  flic  had  hecn 
captured  by  one  particular  bellige* 
rent,  have  rendered  heritable  to  con- 
demnation under  an  ordiaance  of 
that  power.  «^« 

6.  An  jimerkan  bound  from  Lwdon 
to  Riga,  was  taken  by  the  Danes, 

\  and  condemned  for  circumftantial 
reafons,  and,  amongft  others*  the 
want  of  a  fca-paflport  and  mufter- 
roUs;  (he  was  provided  with  falfc 
clearances  from  Bergen^  but  they 
were  not  produced.  Her  fea-paflport 
would  have  proved  flie  had  come 
from  London,  which,  under  the  Ber^ 
Ttn  decree,  would  be  a  jrround  of 
condemnation  by  the  French.  Held, 
that  although  it  would  fubjefi  her 
to  this  rifle,  flie  ought  not  to  be 
without  thofe  documents  which 
would  prove  her  neutrality  with  re- 
fped  to  other  belligerents.  U. 

7.  A  fliip  is  fea-worthy,  if  flic  is  fuf- 
ficiently  furniflied  for  the  fervice  in 
which  flic  is  for  the  prefent  time 
engaged,     yfnnan  v.  IVoodnum.    299 

8.  Therefore  a  fliip  much  out  of  repair 
is  fea-worthy  in  harbour,  and  is' pro- 
tected under  the  word  "  at/'         $b. 

9.  And  as  a  full  complement  of  men 
is  not  neceiTary  in  harbour,  flie  does 
not  ceafe  to  be  fea-worthy  for  want 
of  a  crew»  till  flie  fails  on  a  voyage 
without  a  crew*  U. 


IV. 

See  iMsua ANCB,  III.  7,  8,  9. 

I.  If  a  fliip  fea-worthy  to  lie  in  pstt, 
fails  without  being  rendered  fri- 
worthy  for  the  voyage,  npwi  a  po- 
Ley  **  at  and  from,"  there  can  be 
no  return  of  premium,  ifaaaa  v.Wwi- 
man.  P«ge  »99 

v.. 

1.  If  a  fliip  hove  down  on  a  bock 
within  the  tide-way,  to  repair,  be 
thereby  bilged  and  damaged,  it  i> 
not  m  lofs  occafioncd  by  the  pcrOi 
of  the  fea.      Thomffim  v.  Wlimn. 

2.  Liberty  to  touch  at  a  port  for  aoy 
purpofe  whatever,  includes  liboty 
to  touch  for  the  purpofe  of  ukiog 
on  board  part  of  the  goods  iofurcd. 
VioUit^.Attmat.  4'9 

3.  A  warranty  againft  capture  Is  t^« 
fliip'a  port  of  difchargc,  does  not 
include  capture  in  the  open  faoa 
theoutfide  of  the  port,  byafcice 
iffuing  from  the  port  of  difcbargt- 
Mein/b  V.  Stamfmrth.  499 

VL 
I.  Although  generally  an  undenmur 
having  fubfcribed  a  policy,  and  tbe«- 
by  confeflcd  the  receipt  of  the  pI^ 
mium.  is  eftoppcd  from  afterward 
claiming  the  premium  agaioft  tbe 
underwriter,  yet,  where  by  tbcM 
of  the  affurcd,  the  underwriter  « 
induced  to  give  credit  for  lbep^^ 
miums  to  the  broker,  and  the  broker 
to  give  credit  to  the  affurcd,  the 
Boder* 


IMDBX  TO  THE  PRINCIPAL  MATTERS. 


589 


nDderwritcr  is  entitled  to  receive  the 
premiums  from  tlie  aflured.  Foj  t. 
Bill.  Page  493 

•  An  underwriter,  after  executing  a 
poUcy,  and  giving  credit  to  the 
broker  for  the  premium^  inay  re- 
cover the  premium  againft  the  un- 
derwriter, if  it  appear  that  the  af- 
fured,  to  cover  a  balance  due  from 
the  broker  to  hlrafclf,  procured  him 
to  efie£i  the  infurance,  debiting  the 
aflured  in  account  with  the  premiums, 
and  lodging  the  policies  in  the  hands 
of  the  aflured,  to  enable  him  to  re- 
vive the  lofles.      Mavor  v.  Simeon, 

497 

INTEREST  OF  MONEY. 

.  Upon  a  writ  of  error  being  non- 
profiedy  if  the  caufe  of  afiion  in  the 
court  below  was  not  a  debt  which 
carried  intereft,  the  court  of  error 
will  not  allow  intereft  on  the  fum 
recovered  by  the  judgment^  unlefs  it 
is  diftin6Uy  proved,  or  admitted,  that 
the  writ  of  error  was  brought  for 
delay.     SaxeiSy  v.  Moor,  51 

.  Although  there  are  ftrong  circum- 
fiances,  from  which  it  may  be  in* 
ferred  that  it  was  brought  for  de- 
lay only.  ii* 

.  Where  goods  are  fold,  to  be  paid  for 
by  a  bill  of  a  certain  date,  the  price 
fluU  bear  intcreft  from  the  day  when 
the  bill  would  have  been  due,  and 
may  be  recovered  as  damages,  on  a 
fpecial  count  for  the  non-dclWery  or 
non-payment  of^  the  bilL  Slai^i  v« 
i^owdi.  ,  157 


4.  But  if,  in  fuch  a  cafe,  upon  a  ge- 
neral count  for  goods  fold  and  deli- 
vered, the  jury  give  the  price  and 
intereft  as  damages,  tha  Court  will 
not  therefore  fet  afide  the  verdid. 
Page  157 

IRISH  JUDGMENT, 
^^^  Judo M BUT,  i,  2. 


JOINT  AND  SE\^RAL  COVE- 
NANTS, 

Se§  COTBIIAKT,  3. 

JOINT-TENANTS. 
Sti  Notice  to  ay  it,  3. 

JOINT  TORTS, 

1.  If  the  Plairitiff  in  an  adion  Com- 
menced againft  fevcral  torC-feafors, 
accept  of  a  fum  of  money  from  one 
of  them,  and  drop  that  a^ion,  /emble 
that  he  cannot  fue  the  others.  Du* 
frefm  v,  Hutchittfon*  1  \  7 

2,  If  fcveral  military  ofEcers  falfcly 
imprifon  a  man,  who  recovers  in  tref- 
pafs  againft  one  of  them,  he  cannot 
afterwards  fue  another  of  them  for 
>he  fame  wrong.  Per  Lawrence  J. 
Warden  v.  Bailey.   Vol.  4.   p.  88. 

Contra,  per  miles  C.  j.  ib. 

JUDGMENT. 

I.  The  aflignee  of  an  /r^ judgment 
by  cognovit  may  fue  in  this  country 

Qq  3  w 
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in  his  ova  name.  0*CJh^hmy. 
Mardumefi  Tkomtmd.         P^^g^  82 

9*  The  Iri/h  ftatutes  9  G.  t.  an^ 
25  X?.  2...  whiclr  permit  conufeee  of 
jodgmeDts  to  alfign  them*  and  the 
affignees  to  fae  in  t'heir  own  namefl» 
are  confined  to  judgments  upon 
cognovits*  «*• 

3.  Affumpfit  lies  on  an  /rj^  judgment 
fince  the  C/imsji.     Fatqhan  ▼.  Plun- 


LANDLORD  AND  TENANT, 
Sa  AcaBBMEKT,  tf  3,  4»  5»  ^*    ^' 

VBMAKT,!. 4^5,6.8.  DiSTaBSS,  I. 
EXBCUTION,  2.  FoRFBITUaB,  I, 
tf  3.     MORTOAGB,    I.      LbaSB,  1, 

If  a  landlord  dircd  a  tenant,  who  is 
overfeer  of  the  poor,  to  pay  on  the 
landlord's  account  rates  irregularly 
aiTeiTed  on  him,  and  promifes  that 
the  levies  Ihall  eat  out  the  rents, 
the  tenant  may  fet  them  off,  or  prove 
them  as  payment,  in  an  aftion  for  ufe 
«Dd  occupation.    Roper  v.  Bumford. 

76 

LEASE, 
See  EviDBNCB,  ILL  f,  a. 
I.  Whether  an  inftrument  (hall  be  a 
leafe,  or  only  an  agreement  for  a 
kafe,  depends  on  the  intention  of 
the  parties,  as  it  is  to  be  colleded 
from  the  inftrument.  Margattt  on 
the  Demife  of  DMwdmg^  T>  BtfelL 

65 


2.  Strong  cifcumftaacea  of  iocotTC- 
nience  apparent  on  the  inftrnmeoti 
if  it  (hould  be  conilmed  as  a  leafe, 
indicate  the  intention  of  the  partiei 
that  it  (hould  be  an  agreement  00I7. 
Page  65 
Such  as  a  ftrpulation  that  out  of 
the  rent  mentioned,  a  proportionate 
abatement  (hould  be  made  lo  refped 
of  certain  excepted  prqnifci;  for 
until  that  was  apportionedi  the  Icf- 
for  could  not  diftrain.  A- 

4.  And  a  (lipulation  that  tbe  troiot 
(hould  hold  at  and  under  all  ufiul 
covenants  as  between  landlord  aod 
tenant  where  the  prcraifcs  are  fili- 
ate ;  fbr  it  may  be  difputable  wbt 
are  ufual  covenants.  '^' 

5.  The  Defendant  agreed  by  parol  to 
rent  a  houfe,  as  tenant  from  fcarto 
year,  for  the  refidue  of  a  term,  wkid 
was  three  years  and  three  quarters: 
he  held  for  tbree  years  and  poe 
quarter,  and  quitted.  Ruled,  that 
though  perhaps  he  might  bare  qoit- 
ted  without  notice  at  tbe  eod  of 
three  years,  yet  the  remaining  loogff 
implied  a  contrad  to  pay  rent  for 
the  refidue  of  the  term.     Satvop  r. 

6.  An  agreement  to  grant  a  Icafe  «»• 
tains  no  implied  engagement  forge 
neral  warranty,  nor  for  delivery  of 
an.abfkraa  of  the  Icflbr's  tiik. 
GwURm  V.  StoM.  433 

LICENCE  TO  TRADL 

.  An  order  of  council  permitting  *« 

coniignec  of  goods  coming  froatf 

enemy's  country  without  a  liceK** 

to  land  them  here,  on  coaditwo  ot 
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immediatcif  re-exportiog  tbeBi»  does 
not  fo  legalize  the  voyage,  as  to 
enable  the  mader  of  the  (hip  to  re- 
cover his  freight.  MulUr  v.  Gernon. 
Page  394 

2*  Under  a  licence  to  Bnti/b  brokerv 
reGdent  here,  that  a  (hip  bearing  any 
flag  may  import  from  an  enemy's 
country,  to  whomfoeTer  the  property 
may  appear  to  belong,  three  Bruijb 
fubjedls  not  named  in. the  licence, 
one  of  whom  refides  in  ^  hoftile 
country,  may  import  from  another 
hoftile  country  to  this,  Fayle  and 
jittothir  V.  Bourdiilon.  546 

5.  And  th^  agent  who  effeded  the 
policy^  may  recover  in  trud  for  three 
Britt/b  partners,  one  of  whom,  at 
the  time  of  the  adtion,  rcfides  in  an 
alien  enemy's  country.  ib. 

4*  A  licence  to  M.  S.^  a  Britijh  mer- 
chant)  that  a  (hip  may  go  to  an  hof- 
tile port,  and  bring  home  a  aargo  of 
goods,  authorises  the  importation  of 
fuch  goods,  being  the  property^  of  an 
alien  enemy,  fubjed  of  that  hoftile 
country,  and  therefore  authorizes 
him  to  infure  and  enforce  hisaontrad 
of  infurance  in  our  courts^  Motion 
-v.  Ofwald.  554 

LIMITATION  OF  ACTIONS. 

«  J  owe  you  not  a  farthing,  for  it  is 
more  than  fix  years  iioce,*'  is  not  to 
be  left  to  the  jury  as  evidence  of  an 
admiffion,  to  take  a  debt  out  of  the 
ftatute  of  limitations.  Coltman  v. 
Marjb.  i^o 


M 

MARRIAGE, 


Stf  Died,  i. 

MEADOW  LANDt 
•S>r  Covenant,  4,5.  6. 

MISNOMER, 
See  Pleadsr,  V.  3.    VakianCE,  f. 

MISPRISION, 
See  Officsr,. 

MISTAKE, 

&#DS£D,  I. 

MONEY  PAID, 
Sei  Broker,  1. 

MONEY   HAD   AND    RE- 
CEIVED, 

&#AMKuiTy,  I.     Illjioai.  CoHtx- 

DI«AT101I^  4s 

MORTGAGE. 

The  mortgagee  of  a  leafe  has  the  fiim« 
title  to  relief  againft  an  ejeAment  for 
non-payment  of  rent,  and  upon  the 
'fame  terms,  as  the  leftec  againft 
whom  the  recovery  is  had.  Doe  ex 
Jem.  WhUJeld  ▼.  R^e.  40a. 


N 

If  a  veiTel  is  damaged  by  another  run- 
ning foul  of  it,  and  the  jury  find  « 
Q^q  4  vcrdid 


S9t 
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terdia  for  the  FUintifi;  tbe  Court 
wilt  noft  fend  the  onfe  to  a  new  trial, 
bectufe  there  may  be  fome  ground 
to  believe  that  the  Plaintiff  was  ne- 
gligent in  navigating  his  veifel,  as 
well  as  the  Defendanu  ColUn/on'r* 
Lwrtmi*  Page  i 

NOTICE,  SERVICE  OF. 

IVhere  a  ftatute  requiring  any  notice 
lo  be  ferved  refers  to  the  time  of 
pleading,  or    other  legal    proceed- 

,  ing  in  a  fuit,  fenrice  on  the  pany*s 
attorney  is  good  fervice.  Howard 
V.  Ram/bottom.  530 

NOTICE  OF  ACTION. 
Kottoe  of  adion  againft  a  cuftom- 
boafe  ofScer  for  breaking  the  Plaio- 
tiff's  dwelliog-houfe  in  C.  Street^  in 
the  parifh  of  G.>  is  not  a  fufficient 
notice  of  the  Plaintiff's  place  of 
abodep  within  the  ftatutes  33  G^  3. 
€'  70*  /  3C.  and  24  G.  3.  ///•  2. 
r*  47.  /•  35.      Williamt  ▼.  Burgefi. 

If; 

NOTICE  OF  DISPUTING 

BANKRUPTCY.   HOW  TO  BE 

SERVED, 

Sh  Pkaotics>  IV.  lo. 

NOTICE  TO  QUIT. 

I*.  A  notice  dcfirmg  the  Defendant  to 
*'  quit  the  premifes  which  you  hold 
under  me,  your  term  therein  having 
long  fince  expired/'  does  not  recog- 
nize a  fubliding  tenancy  from  year 
to  year  fubfcquent  to  the  term,  but 
Is  a  mere  demand  of  pofltffion.  Do^ 
4,G<idftllv.hgrt5,    ■'  54 


t.  If  the  bargainee  of  tithes  for  6tx 
year  underlet  theA  to  the  (everal 
occupiers  of  the  land^  no  notice  to 
determine  the  underletting  needs  to 
be  given  by  the  bargainee  of  th* 
fame  tithes  for  the  folVowing  year. 
Co*  V.  BrMn.  P»gc95 

3*  If  four  joint-tenants  jointly  denifie 
from  year  to  year,  hch  of  tbcm  as 
give  notice  to  quit  may  recover  their 
fereral  moieties  in  ejedment  od  their 
feveral  demifes.  Doe ^  ex  am,  What- 
man and  Otiert,  t.  ChafSa.        lao 


OFFICER. 

1.  Watchmen  and  beadles  have  autho« 
rity  at  common  law  to  srreft  aod 
detain  in  prifon  for  ^examinatioQt 
perfons  walking  in  the  ftreeti  at 
night,  whom  there  is  reafooable 
ground  to  fufpeA  of  felony,  altboogh 
there  is  no  proof  of  a  felony  hariog 
been  comm j|ttcd.  Lawrtacf  v.  He^er. 

2.  It  is  a  high  mifprifion  in  the  officers 
of  the  inrolment  office  to  alter  the 
inrolment  of  a  memorial  of  an  aoooi* 
ty  deed  by  making  it  to  correfpood 
with  the  memorial,  at  the  irfftance  ot 
the  grantee,  without  the  fanaion  of 
the  Court  of  Chanccrjr  for  the 
amendment.  54^ 

OUTLAWRY. 

r.  The  Court  of  Common  Pleas  will 

reveife  an  outlawry  upon  molioojoa 

error  in  fad  fworn  to,     i?«ntfW 

V,  tomiim  mi  An^ibcr^  "■♦ 
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ifi 


ft/  StmUi  that  btnkraptcy  and  certifi- 
cate IB  no  ground  of  difcharge  of  a 
ptifoncr  in  cuftodj  oa  an  tdlagatum 
capiat.  Page  1x4 

OVER.RENT, 

&«CoVSNANT»   4,5,6. 


PARISH, 

AirVARIANCf,    T. 

PERPETUAL  CURACY. 
The  nght  to  appoint  a  perpetual  cu- 
rate »  parcel  of  the  redory,  and  can- 
not pafs  in  1  recovery  by  the  deno> 
mination  of  a  curacy,  as  diftinfk  from 
the  redory.  Hwme^  DmanJani; 
Lodget  Tentad^  Frcfimn^  VouchH*  462 

PLEADING. 

I.  Of  the  form  of  aBton^  an  J  join" 
dtr  of  aQiom. 
IL  Of  the  pariiei  thereto. 

III.  When  particular  matters  may  he 

pleaded. 

IV.  Of  certainty  inpteading* 

V.  Of  the  manner  of  pleaiBng  In  ge- 
nerals 
VI.  Of  title. 
VIL  Offurplufage. 
VIIL  What  cured  hjverdia, 

IV. 
An  averment  of  an  undertaking  to  carry 
goods  to  R.  to  be  dch'vered  to  C.B  • 
to  be  paid  for  on  delivery,  (hews 
with  fnfficient  certainty  that  the 
price  of  the  goods  wtt  to  be  paid  by 


C.  B.f  the  coAfignee,  to  the  eiait!er. 
Jatdhe  r.  Ndfim.  Piige  423 

V. 

^ff^^^  Insuramcb,  II.  8. 

1.  To  a  plea  of  difcharge  uada^a^  in« 
folvent  debtors*  ad,  the  Plaintiff  re- 
plied by  denying  the  traihofrfl  the 
fadi  colledively,  which  were  fwora 
to  by  the  Defcodant  in  the  oath 
which  he  took,  as  required  by  the 
ftatute,  in  order  to  obtain  his  dif- 
charge, without  iingling  out  any  in 
particular:  held  that  although  this 
mode  of  pleading  might  be  bad  on  a 
fpecial  demurrer,  it  did  not  tender 
an  immaterial  iffae.  Winfiandley  v. 
Head.  3^y 

2.  Plea  juftifying  a  libel  which  ftated 
the  grounds  on  which  the  Plaintiff 
was  difmiflcd  the  Eafl  Mia  Com- 
pany's fervice,  on  the  ground  that 
the  Company  ordered  the  Defendant, 
as  governor  in  council,  to  difmifs  the 
Plaintiff  for  the  reafons  alfigned :  the 
plea  does  not  (hew  a  fnfficient  juftifi- 
cation  for  publi(hing  the  caufes  of 
difmtffil.  Oltinr,  Efq.  ^.LordW. 
C^  Bentinchm  456 

3.  If  a  perfon  enter  into  a  bond  by  a 
wrong  chriftian  name,  and  he  futd 
on  fuch  bond,  he  ihould  be  fued  by 
fuch  name.  A  declaration  againft 
him  hy  his  right  name,  ftating  that 
he,  by  the  wrong  name,  executed 
the  bond,  is  bad.  Gould  and  Otheri, 
Mmini/lratore  of  Rohinfon^  v.  Barnes. 

504 

4.  A  declaration  upon  a  policy  cfTefted 
upon  an  intereft  in  the  thing  iiffured, 
mud  aver  in  whom  the  ioterei^  is 

▼cftcd. 
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Tcfted,  whether  it  be  on  a  foreign  or 
BrUiJh  (hip.       Co^ns    ▼•     NatUei. 

5.  No  aTermeot  of  iotereft  it  necefiary 
00  a  wagering  policy.  ib. 

POOR  RATES, 

A»LamDLOR»  AVOTailAMT,   I. 

POWER. 

The  teftator  de?ifed  certain  lands,  pan 
mortgaged  in  fec«  and  part  unincum- 
bered, to  truftees  and  their  heirt,  to 
p>y  debts  in  aid  of  the  perfonal 
cftate,  and  devifed  the  furpiusy  and 
all  his  other  landi,  &c.  to  his  firil 
and  other  fons  fucccflively  for  life, 

.  with  fucceffive  remaindert  to  truftces 
and  their  heirs,  to  preferve  fubfe- 
quent  cftates  during  the  lives  of  the 

«  feveral  tenants  for  life,  with  feveral 
remainders  fucceffively  to  the  £rft 
aod  othrr  fons  of  the  bodies  of  the 
leftator's  fe?eral  fons,  in  tail  male, 
with  like  remainders  to  his  daughter 
for  life,  to  truftees,  &c.  and  to  her 

.  firft  and  other  (bns  fucceffively  in  tail 
male:  with  a  provifo  that  each  of 
the  teftator's  fons,  as  he  oame  into 
poffcffion,  might  from  time  to  time 
grant  or  appoint  all  or  any  of  the 
lands  whereof  he  (hould  be  fo  feifed 
and  poffcfled,  to  trvfiuSf  oo  truft  by 
the  reats  and  profits  to  pay  a  jointure 
to  any  wife>  &c.  for  tie  term  of  tach 
Juch  mje^i  natural  life  only.  There 
were  alfo  powers  by  deeds  to  charge 
the  lands  with  younger  children's 
portions,  and  to  leafe  for  21  years. 
While  the  mortgages  remained  out- 
ftaoding,  and  the  trufts  for  payment 
of  debts  unperformed,  the  eldeft  fon, 
by  deed,  reciting  the  will  and  power, 


cqn?eyed  lands  to  trnfites  aniihar 
beirsf  00  truft  by  the  rents  aod  profits 
to  raife  and  psy  a  jointure  to  hu 
wile,  during  her  nahwml  ^e  only;  sod 
charged  the  lands  with  portions  &r 
younger  chfldren,  if  any;  whid 
deed  alfo  contained  a  coveaantfor 
quiet  enjoyment  againft  the  fdler 
and  teftator,  during  the  wife's  Ufe: 
this  Court  held,  that  byfucbdced 
the  truftees  of  the  jointure  took  00 
legal  eftate.  Wykbam  v.  Wytitat 
and  Others.  Pageji6 

PRACTICE. 

I.  ReUtive  to  froceff. 
II.  Arrefl^  detoantr^  tailt  and  ef* 
pearanee. 
IIL  Pleadinget  aud  hiH  of  faruu- 
Ifin. 

IV.  Triaif  enquiry 9  andewdau, 

V.  Judgnum  and  referenu  /•  At 
.froiionotary. 

VL  £xe€Uiion, 
VII.  Siaying  and  fetting  ^  f^ 

eeedingi. 
VIII.  Cojs. 
IX.  M^aver  of  imgulariiy. 
X.  fyHi  of  error. 
XL  Of  motions. 

I. 
JndfeelW.  10.  Affidatit,  i.  Ost- 

LAWRY. 

I.  The  Court  fct  afide  a  4fr»^« 
executed  upon  the  g«ods  of  the  wife 
of  a  furgeon  in  the  navy,  ferriog  on 
a  foreign  ftation^  the  debt  not  bong 
contracted  in  the  wife's  trade.  /W- 
fon  V.  Spilfiury,  '45 

a.  Dclifffy 
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t.  Delivery  of  proeefs,  fealed  up  m  a 
letter,  in  the  abfence  of  the  perfoo 
to  whom  it  it  addrefTed,  it  oo  ferrice 
but  from  the  time  when  the  letter  is 
opened.  Arrouffmitb  ▼.  little.  F-  234 

3.  A  writ  may  be  fenred  on  the  day  on 
which  it  ]s>returnable«  and  notice  of 
dcclafiUion  may  be  given  at  the  fame 
time.    Haynu  ▼•  Jmuu  404 

II. 

I.  If  a  Plaintiff  knowingly  arrefts  a 
married  woman*  the  Court  will  make 
him  pay  the  coHb  of  the  motion  for 
her  difchargc.   WUJon  v.  Strra*  307 

3.  The  Defendant  in  putting  in  bail, 
miiinftruded  the  filazer  aa  to  the 
ihrifliau  name  of  one  of  the  two 
Plaintiffs:  the  Plaintiff's  attorney 
thereupon  fwore  that  there  was  no 
bail  in  that  aAioni  and  moved  that 
the  Defendant's  attorney  might  pay 
debt  and  cofts  for  fuperfeding  the 
Defendant.  The  Court  difchargcd 
the  rule  with  cofls  to  be  paid  by  the 
attorney  fo  fweariog.  •  Clarke  and 
jinoiber  v.  Gorman.  492 

IIL 

1 .  If  the  Defendant  plead  a  fobtle  plea 
to  enfnare  the  Plaintiff,  the  Court 
will  permit  the  Plaintiff  to  fign 
judgment^  unlefs  the  Defendant  will 
amend.  WUu  and  Others  s ,  Howard 

339 

2.  In  an  adion  on  a  deed  made  beyond 
feaSf  the  Defendant  relying  in  fome 
of  his  pleas  on  matters  of  defence 
which  neceffarily  imported  the  eac- 
cutioa  of  the  deed]  the  Court  would 


Bot  permit  him  to  plead  nm  fflfoHum. 

Lau^hion  ▼.  Ruchie  Page  38; 

3    If  a  Defendant  files  two  pleas  at 

'  fereral  times  on  the  fame  day,  ta 

order  to  miflead  the  Plaintiff  by  the 

fecond  plea,  the   Plaintiff  may  fign 

judgment.     Samuels  v   Dunne      386 

4.  Although  a  Defendant  cooduds  hia 

caulie  in  perfon,  if  he  files  a  fpecial 

plea»  it  is  a  nullity,  unlefs  it  be  figned 

by  a  (ierjcant  or  couofcl.  ii. 

f.  When  there  has  been  but  a  Ihort 
time  fur  inveftigating  a  queftinn  of 
real  property,  of  a  doubtful  and  ob- 
fcurc  nature,  and  of  grtat  value,  al. 
though  confliding  evidence  hat  beea 
left  to  the  jary.  and  the  Court  does 
not  think  their  vtrdid  wrong,  yet  if 
^he  inheritance  is  to  be  bound  for 
ever  by  the  verdi£k,  the  Court'  wiD 
grant  a  new  trial  on  payment  of  c^a. 
Swinnerion  v  Marquis  ofS  afford.  9 1 

2.  If  upon  the  Judge  -  irtfting  tht  jury 
to  give  nominal  damages,  the  Plain* 
tiff  elects  to  be  nonfuiced^  he  will  not 
be  permitted  to  have  a  ne^  trial 
upon  the  ground  of  a  mifdi region  of 
the  Judge  in  that  point.  Sutler  t. 
Dorani,  229 

3.  A  retainer  in  a  caufe,  without  a 
brief,  does  not  authorize  comifel  to 
withdraw  a  record  at  mfi  pnus, 
jihiihiy  Beneditlo,  225 

^.  Where  the  circumftances  of  a  cafe 
had  been  fully  put  into  the  poffcffion 
of.  a  jury,  who  had  twice  found  a 
verdi6^  the  fame  way,  although  there 
was  confiidirg  evidence,  and  al- 
though the  Judge  who  laft  tried  the 

caufe 
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ciufe  thought  the  evidence  ag»nft 
the  verdid  prepoaderated,  the  Court 
refufed  to  grant  a  fecond  new  triaL 
Swinnerlon  v.  Marquis  of  Stafford 
Page  232 

5,  A  motion  to  put  off  a  trial  in  Lon- 
don or  Middlefex^  on  account  of  the 
abfcnce  of  a  witnefs^  cannot  be  made 
when  there  is  not  time  to  fhew  caufc 
within  the  term,  if  the  party  apply- 
ing had  it  in  his  power  to  come  ear- 
lier.    Anonymous.  315 

6.  If  the  fame  fpecial  jurymen  are 
ftruck  to  try  feveral  caufea  on  the 
fame  queftion,  and  the  Court  being 
dilfati&Bed  with  the  vcrdifl  in  the 
firily  dire£t  it  10  abide  the  event  ot 
another  caufe,  they  will  alfo,  on  mo* 
tion^  difcharge  the  fame  fpecial  jury- 
men front  trying  the  fecond  caufe. 
Mayor  %  Cfff .  of  DoncafUr  v.  Coe,  404 

7*  A  witneffi  may  obje^l  to  anfwer  a 
queftion,  which  he  thinks  will  tend 
to  his  crimination,  though  the  anfwer 
would  not  lead  to  an  immediate  con* 
eloiion  of  guilt.  Caiet^,  Hardaerc.  424 

8.  If  a  canfe,  which  is  meant  to  be 
defended,  is  called  on»  and  tried  as 
an  undefended  caufe,  in  confequence 
of  the  Defendant's  attorney  negle6^- 
tfig  to  deliver  his  brief},  the  Court 
will  grant  a  new  trial,  compelling 
the  Defendant^  attorney  to  pay  the 
coftf  as  between  attorney  and  client, 
out  of  his  own  pocket.  De  Rovfigny 
▼.  PtaU*  484 

10.  The  notice  of  intention  to  difpute 
a  bankruptcy,  required  by  ft.  49  G.y 
€•  121.  /.  10  may  be  ferved  00  the 
affignee  by  delivery  to  his  attorney. 
Howard'  v.  Ramjkottom^  ^S^e  of 
Giorgi.  526 


1 1.  But  fervice>  by  leaving  the  notice 
with  a  maid  fervant  at  the  ^elitng- 
houfe  of  the  affignee,  is  not  fufidcnt 
fervice.  '  Page  526 

12;  If  a  junior  counfcl  at  nifi  friu 
takes  a  well-founded  objedioo  for 
the  Defendant,  which  his  leader 
gives  up,  the  Court  wiM  not  enter* 
tain  it,  in  dtfcufiing  a  rule  for-a  ofv 
trial  or  nonfiiit  on  another  groond. 
Winter  v.Mair.  JJl 

V. 

And  fee  Practice,  III.  3. 

Upon  a  cafe  directed  out  of  Chancerf} 
the  Court  will  not  folve  any  qucilioQi 
that  are  not  exprefsly  put  in  the  cafe. 
Morgan  v.  Horfemju.  241 

VII. 
And  fee  Warrant  of  ATTOaaiT, 
2i  3»  4- 

I.  Any  pcrfon  other  than  the  Defend- 
ant making  an  affidavit  of  meriti  to 
fet  afide  an  interlocutory  jodjrment, 
muft  either  fwear  tkat  he  is  the  D^ 
fendaat's  attorney's  maoagtog  ckrk, 
or  the  Defendant's  attorney,  i^tf- 
f^m  V.  Iffbytock.  ^l 

a*  The  Court  wiU  not,  at  the  inftucc 
of  the  Defendant  in  an  ejcdment, 
interfere  agatnft  a  Plaintiff  who  laji 
a  demife  by  the  afiigneea  of  a  bssk- 
rupt  without  their  penniffion,  tbeT 
having  given  up  the  property  to  the 
bankrupt,  and  the  Plainti£F  clsiming 
under  him.  Doe%  on  the  Demft  of 
Vine  and  Others^  v.  Figgias  aad  Sl^» 

4P 

3.  The  Court  will  not  fet  afide  ajudg- 
mcQt  and  execution  in  gedmeot,  m 

order 
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order  to  let  la  a  pertbn  to  defend, 
thoogh  he  make  au  affidavit  fetting 
fortli  a  clear  title,  and  offer  to  pay 
coilt.  Doe,  ex  Jem,  Ledger ^  v.  Roe 
Page  506 
VIII. 

1.  The  coils  of  a  witnefs  coming  from 
beyond  fcas,  for  fomc  years  pall  were 
allowed  only  from  his  coming  within 
the  jurifdidion  of  this  court,  ffage^ 
ehrn  v.  ^il^ttfL  379 

2.  But  the  pradlice  is  now  altered. 
Co/ion  V.  IVitt,  vol  4.  p.  55. 

3.  The  only  mode  of  recovering  the 
cofts  of  a  nonfulc  upon  the  merits  in 
ejcdment,  is  to  ferve  the  leflbr  of 
the  Plaintiff  with  a  copy  of  the  con- 
tent rule,  and  allocatur  of  coils,  and 
to  attach  him  if  he  does  not  obey. 
Doe,  ex  Jem,  Prior  and  Wifef  v. 
Salter.  485 

J^iJe  Doe^  ex  Jem,  Peartet^  Widow, 
s^DanvfotifpoJl.  HlLTerm  1813, 
vol.  4. 

X. 
And  Jet  Bail,  V.  I. 

1.  If  a  writ  of  error  is  fned  out  before 
final  judgment,  but  the  allowance 
not  ferved  until  after  the  writ  of 
error  isfpent,  the  Plaintiff  may  after- 
wards regularly  fign  final  judgment. 
Sievem  v.  Ingram,  384 

s.  Upon  a  writ  of  error  being  non- 
profledi  if  the  caufe  of  a£Uoo  in  the 
court  below  was  not  a  debt  which 
carried  iQterefty  the  court  of  error 
will  not  ftllow  iatercft  on  the  fum 
recovered  by  the  judgnKot^  unleb  it 
ia  diflindly  proved^  or  idmitted, 
that  the  writ  of  error  was  brought 
for  delay.    Saxelhy  v.  M^or.         51 

2.  Although  there  are  ftrong  ctrcum- 
ftanccs  from  which  it  may  be  inferred 


that  it  was  brought  for  delay  only. 
Page  51 

PRESCRIPTION, 
^'rr  Evidence,  II.  3,4,5. 

PRESUMPTION, 
^^^Etidence^  II.  3f4t5« 

PRIVILEGE,       . 

See  Attorn  KT,  i. 


QUANTUM  VALEBANT, 
See  Agkbemint,  i. 

QUIET  ENJOYMENT, 

•^WCOTENANT,  I. 


R 

RANSOM- 

1.  The  Plaintiff  and  Defendant  being 
taken  prifonerg  in  PorlugaU  joiotly 
folicited  and  obtained  the  liberation 
of  themfclves  and  the  raofom  of  the 
Defendant's  fbip,  contrary  to  45  6.3. 
^.  72« ;  to  effed  which  the  Plaintiff 
lent  money  to  the  Defendant,  who 
afterwards  gave  him  a  biU  for  the 
amount:  held  that  the  Plaintiff  could 
not  recover  on  the  bill*  WeU>  v. 
Brooke.  6 

2.  It  is  competent  to  arbitntort  to  in- 
quire whether  a  ranfom  for  which 
the  Plaintitf  feekft  to  be  repaid,  were 
juftified  by  an  extreme  atceflky, 
within  the  ftatutc  45  (?•  3*  'e«72. 

/  x6*     Miiler  v.  Roh,  401 

RE. 
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RECEIVER --ifiii^  tii  Cwri  of 

Chancery^ 
Sie  COVIMANT,  s. 

RECOVERY, 

I.  A  recovery  may  be  amended  by 
ilrtkiog  out  the  voucher  of  a  vouchee^ 
whofe  acknowledgment  was  taken 
without  a  Jedimui.  RanvltngSf  De- 
mandani ;  Pricey  Tenant ;  John  Tom 
and  Mary  bis  fViftf  and  JVilUam  Tom 
and  Mary  hit  IVife,  Jirfi  Vouchees ; 
John  Tomf  the  Tounger,  ftcono 
Vouchee.  Page  59 

3.  Recovery  amended  by  infcrting  a 
mefluage  recently  built  upon  part  of 

the  preroifes.      Demandants 

Shaw^  Tenant;    HawktMf  Vouchee* 

74 

3.  IF  a  warrant  of  attorney  for  fuFering 

a  recovery  be  acknowledged  in  a 
part  of  the  Eajl  ImfuSf  far  diflant 
frotA  the  refidcnce  of  any  notary 
public  or  Brilt/h  magidratCy  an  affi- 
davit of  ^he  acknowledgment,  made 
before  a  Briti/b  conful  or  agent 
there,  will  fuffice.  Domm/kf  De- 
mandant g  Kinderley,  Tenant;  Cottier ^ 
Vouchee.     .  175 

4.  The  warrant  of  attorney  to  foflPer  a 
recovery  of  lands  fn  a  coqnty  pala- 
tine* cannot  be  takea  before  an  at- 
torney who  it  an  attorney  only  of  the 
court  palatinate  of  great  feffions.  Bla- 
grave^  Demandani  ;    (hven^  Tenant; 

'  Mlagra^  and  Others^  Voueieet.  302 
5*  Recovery  amended  by  fnbftituting 
a  certain  part  of  a  parifh  which  lay 
within  a  Kbertyi  for  the  other  part 
of  the  parifli,  which  lay  within  a 
borough.     PaytUf  Demandant;  Na- 


thaniel,   Tenant;    t/oJgei,   Vouchee^ 
Page  396 

6.  A  recovery  98  years  old,  amended 
by  inferting  a  manor  and  tithes 
without  affidavit  of  intention  that 
they  fhould  pafs,  the  intention  being 
manifeft  from  the  deeds,  and  the 
poficffion  having  gone  accordingly. 
Tennyfon,  Demandant;  Comltomt  Te* 
nant;  Rai/hyf  Vouche.  408 

Though  there  was  no  other  evi- 
dence of  the  exigence  of  a  manor, 
than  the  mention  of  it  in  an  <^ 
deed,  and  the  appointment  of  a 
gamekeeper.  al. 

7.  The  Court  refufed  to  amend  a  re- 
covery by  changing  the  county,  the 
premifei  lying  in  a  parifh  whidi  ran 
into  two  counties,  and  lying  wholly 
in  the  county  omitted,  and  no  part 
in  the  county  mentioned.  Jimmy 
mous.  418 

And  fee  GUI,  Plaintiff;  Tates,  De- 
forciant ,  ace.  pojl.  Mich.  Term  1812. 
Contra f  Rq/bieighf  Demandant ;  Leet 
Tenant;  Smithy  Vouchee.  Eetfier 
Term  1813. /o/?»  voK  5. 

8.  The  Court  permitted  a  recovery  to 
be  amended  by  inferting  an  ad  vow- 
fon  which  had  paflcd  by  the  general 

'  word  hereditaments,  but  refufed  to 
infert  a  curacy,  becaufe  the  right  of 
nominating  a  perpetual  curate  was 
incident  to,  and  parcel  of  tbe  ref^ory. 
Horne^  Demandant ;  Lodge,  Tenant ; 
Prefion,  Vouchre.  46a 

RE-ENTRY, 

JSr»FoaPBiTvas,  4. 

REFERENCE.  ORDER  OR 
X.  If  upon  a  reference,  cither  party  is 
precluded  by  the  terms  of  the  rule 
3  from 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


599" 


from  going  into  evidence  of  that 
which  he  18  defiroua  to  try,  hia  re- 
medy 18  to  move  to  fet  afide  the  rule 
of  reference  ;  but  he  cannot  impeach 
the  award.  Doe  ex  dm.  Lord  Car* 
Itfletjs.  BaiRff  and  Burgeffa  of  Mor* 
fith.  Pag«3>8 

2*  After  an  order  of  reference  has  be^n 
made  with  the  content  of  coun- 
fe!  and  attorney^  the  Court  will  not 
fet  it  afide  on  an  aiSdavit  by  a  party 
exprcfsly  denying  his  attorney's  au- 
thority to  refcry  though  the  applica- 
tion be  made  befote  any  ftep  taken 
by  the  arbitrator,  excepting  the  ap- 
pointment of  a  meeting.  Filnm  v. 
D^her.  486 

REGULA  GENERALIS. 
Bail  in  loocA  beyond  the  debt  fworn 

tOy  is  {uffictent.  MUh.T.  51 G*  3.  341 
Bail  to  juftify  only  at  the  fitting  of  the 

Court.    £^^rTerm5i  G.  3.  569 

RENT, 
5*/r  D18TRE88.    MotTCAoi,  I.   Ex- 

ICUTIOM,  a. 

RETAINER. 

A  retainer  in  a  caufe,  without  a  brief, 

does  not  authorize  counfd  to  with- 

draw  a  record  at  nifi  priue,     AbMol 

T.  Benedetto.  225 

REVOCATION, 
See  DiiD,  t. 


SATISFACTION. 
If  the  Plaintiff  in  an  adioa  commenced 
againft  fevcral  tort'feaforsi  accept  of 


a  fom  of  money  from  one  of  th^ 
and  drop  that  a&ion,  fenik  that  he 
cannot  fue  the  others.  Dtfnfiu  ▼« 
Hutehmfan,  Page  117 

SET-OFF, 
See  Landlord  and  TenaWt,  i. 

1.  Although  generally  an  underwriur, 
having  fubfcribed  a  policy,  ai}d 
thereby  confeiFed  the  receipt  of  the 
premium,  is  cftopped  from  after- 
wards claiming  the  premium  againft 
the  underwriter ;  yet,  where  by  the 
fraud  of  the  aifured,  the  underwriur 
is  induced  to  give  credit  for  the 
premiums  to  the  broker,  and  the 
broker  to  give  credit  to  the  adured, 
the  underwriter  is  entitled  to  receive 
the  premium  from  the  aifured.  Foj 
V.  BeU,  493 

a.  Adion  for  freight,  and  Ctofs  adioB 
for  unliquidated  damages  agaioft  a 
foreign  {Iraaun.  The  Court  refufed 
to  permit  the  freight  to  be  paid  into 
court,  as  a  fund  liable  to  payment  of 
the  damages  when  afcertaincd.  Sher* 
borne  v.  S]ffhtn*  525 

SHIP'S  REGISTER, 

1.  If  a  Aitp,  regifteitd  at  one  port,  is 
transferred,  wh3e  at  fea,  to  a  ptkr- 
chafer  refiding  at  another  port  in 
this  kingdom^  the  proper  mode  of 
perfeding  the  transfer  wkhln  the  re- 
quifilions  of  the  fliip  regifter  aft#,  (s, 
by  a  regiftfatioD  de  nov&  in  her  new 
port.  HMard  n  John/tone,  Afynee 
of  Ward,  a  Bankrupt.  177 

2.  And  it  is  not  neceflaryfor  a  Aip  to 
return  to  her  former  port,  in  order 
to  have  a  memorandum  of  the  tranf* 

fer 
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fer  indorfed  on  her  cerdfieate  of  re* 
gtftimtion..  Page  177 

3*  Nor  is  it  ncceltary  for  the  purchafer 

.  to  teni  a  copy  of  the  bill  of  iale  to 

her  former  port*  i^. 

4*  Nor  to  indoffe  a  roemorandum  of 
the  tranifer  on  her  ceni€cate  of  re« 
giftry  within  ten  days  after  the  (hip. 
returns  to  £nglamJ»  By  Jhe  yndges 
^mt^  two.  i3. 

5.  The  property  of  a  (hip  vefts  in  the 
purcfaafer  inftantly  upon  the  esecu- 
ttorn  of  the  bHl  of  fale,  not  from  the 
time  of  compHance  with  the  rcgtfter 
aAsi  defcafible,  ncvcrthelefs,  upon 
failnne  to  comply  with  thefe  a6b. 
fir  UToodB.  iS. 

6.  The  ftatnte  S^G.  $.  Cs  68.  /.  16. 
appliei  to  the  fiile  of  the  entirety  of 
a  Ihip  in  the  bme  portp  as  well  as  to 
the  lale  of  1  flnure  or  flarca  tfaereio. 

a. 

;•  The  fliip-regifter  ads,  fo  far  as  they 
apply  to  defeat  titles>   and  create 

^  forfeitares,are  tobe  conftrued  ftridly, 
as  penal,  not  liberally,  aa  remedial 
kws.  Par  ff'oqdB.  wad  ikaih  J.  tto 

SLANDER  OF  TITLE. 

1*  In  in  aftion  for  flilnder  of  title,  it 
is  neceflary  for  the  Plaintiff  to  prove 
malice  in  the  Defendant.  Smiii  ▼. 
Spoomr.  246 

a.  A  leafe«  in  which  was  a  provifo  for 
re-entry  if  the  rent  were  in  arrcar  a  8 
days,  being  expofed  to  fale  by  the 
nflignee,.  and  rent  being  then  in  ar* 
rear,  the  leffor  announced  at  the  fale 
that  the  vendors  could  not  make  a 
title,  in  conicquence  of  which  bid- 
ders who  came  to  buy  went  away. 
^e  afterwards  offered  lop/.  for  the  I 


leafe,  but  fubfequently  reeorered  tie 
premifes  in  cjcAment.  Held,  that 
no  adion  for  flander  of  title  lajaguod 
him.  Page  246 

5.  If  the  leffee  covenant  that  if  the 
rent  be  unpaid  28  days,  the  leilbr 
may  re-enter,  whether  a  demand  of 
rent  be  firft  nece Ary,  gw^e,       ii. 

4«  In  an  a£kbn  for  flander  of  titli,  the 
Defendant  maygive  evidtenccoothe 
general  iffoe^  that  he  fpokc  the 
words  claiming  title  in  himfelf.    H* 

SOUTH  SEA  COMPANY. 

The  ftatutc  42  G*  5.  €.  77.  hu  icpeakd 
the  neceffity  of  a  licence  finom  the 
Somii  Sea  Company  0^  ^  ^^ 
Company,  for  (hips  pafling  through 
the  Streights  of  Magelhn^  orrouDd 
Cape  Horn^  and  trading  in  the  ?i- 
etfic  Ocean  from  Cafe  Horn  to  180 
degrees  We/l  longitude  from  LaJ»* 
Jacoh  V.  Jamfen,  534 

a.  Whether  they  combine  fifliingwitb 
their  trading  or  not.  ^ 

SPECIAL  VERDICT. 

It  is  the  province  of  a  fpedal  verdidto 
find  fads,  not  evidence.  Hdhardi. 
Jobrnfione^  JJignee  of  Wari,  a  Bed- 
rmfi.  209 

SPIRITUOUS  LIQUORS, 
See  Illegal  CoKriDEaATioN»  3»  5* 

STATUTE  OF  FRAUDS, 
See  Agree MENT>  6,  7. 

STATUTE  OF  LIMITATIONS, 
^^r  Limitation  of  Actiohs,  i. 

STA* 
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STATUTES. 

Jac.  I. 
a.  vulgo  I.  €•  15.  /  2.   {  Aa  of  bank, 
ruptcy  by  deed.)    Page  242 
3.  i.  8*     (Bail  in  error.)  383 

Wn.  3. 
4&f.r.i8«     (Ottdawriea.)        141 
7ft8.r.ia.     (Shiytregiacr.)    181 
9  ft  !•.  €*  25.     (Stampt.)  116 

Ann  I. 

8.  r«l4*.    (Rent  under  execution.) 

400 
9.C.2I.    (SMtfiS  ^M  Company.)  538 

Geo.  2. 
5.  ri8./.2.     (Attorney.)         167 
5-  *.  30.     ( Bankrupt, )         47  •  47  ^ 

9.  c.  5.  /r^  flat.     (Judgment.)    82 
!!•  c.  I9«/.I5.     (Rent  due  to  exe- 
cutors of  tenant  for  life. )     33 1 

1 9,  c.  37.    (Policies  of  infurance.)  5 1 5 
a4«  €.  40.  /  12.     (Spirituous  liquors.) 

226 
24.  ^.  44.  /•  I.  (Borough  magiftrates.) 

167 
^5.  g.  14.,  A^  ftat.    (Judgment.)  83 

Geo.  3. 
17.  tf.  26.  /.  5.     (Annuity  )  541 

»3-  ^-  7^'  /•  3®*    (No'>«  ^f  aSion.) 

127 
34.  /tf'  2.  ^.  47*    (Notice  of  adion. ) 

ib. 
t6.  €.  «o.  /.  3.     (ShfV  reglftcr. )  i8j 

34,  f.68.  /.  16.  (Ship's regifter.)   177 

35.  r.  92.      {S99$ihem  whale  fifbcry.) 

535 
38.  c»Sl'      {Soutlfem  whale  fifhery.) 

ib. 
42.  ^•77*     (Repeal  of  South  ^^a  mo- 
nopoly.) 534 


(Jteisf^  whak  fiftery.) 

Pag^538 

45.  C.72.  f.  16.    (Ranfom.)         461 

47.  /^.  1.  ^.  23.    (5'tfii/i&^«mr«ii  do- 
minions.) 538 

47-  tf.57-/5-    (Convoy.)  133 

48.  c.  149*/  8.    (Stamps.)         xi6 

49.  c.  121.     (Bankrupt.)         47.  86 
/.  10.  526 


SUGGESTION, 
&»WAaaAiiT  OF  ATTORNaYy  1. 


TENANT  FOR  LIFE. 

Whether  the  exccoiors  of  a  deceaCed 
jointrcfs  can  reoorer  1  fni6tional  part 
of  a  rent  charge  charged  on  eftatea 
conveyed  ta  truftees  and  their  heirs, 
fur  outer  vkt  in  tmft  to  raife  and 
pay  the  jointure*  qmnrg,  WyUam 
V.  Wjkbam  and  Others.  ^  316 

TENANT  FROM  YEAR  TO 
YEAR, 

See  Lbasx,  3. 

TENDER. 

A  tender  admiu  the  contfad  and 
fads  ftated  in  the  decbration :  there* 
fore,  where  a  count  averred,  that  in 
confideration  that  Plaintiff  would 
let  to  the  Defendant  certain  tithes, 
the  Defendant  agreed  to  pay  41/., 
and  that  the  Pl.tntiff  did  let  the 
(aid  tithes,  and  did  permit  the  De- 
fendant to  take  tbem»  a  tender  on 
all  the  coi)nts,  generally,  precluded 
Rr  the 
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the  Defendant  fnwi  (hewing  ft  legal 
interruption  to  his  taking  them,  if 
any  fuch  interroptioft  had  fubfifted. 
Com  ▼.  Brain.  Page  95 

TILLAGE, 

^fi  C07INANT»  49  5,  6. 

TRESPASS  AND  FALSE  IM- 
PRISONMENT, 

See  Bail,  I. 

TROVER, 
See  Act  ion  on  thb  Case,  2. 


V 

VARIANCE- 

,  In  a  penal  adion,  if  a  parifh  is 
Hylcdbyits  popular  and  well- known 
name,  it  is  well  enough,  though  that 
it  not  the  name  of  confecration. 
Williams  v.  Burgefi.  1 2 7 

Incafcy  an  averment  that  the  Plain- 
tiff's clofe  at  the  time  of  the  injury 
wasy  and  ftill  was,  in  the  occupation 
of  7.  V,  and  H.  V,  is  fufficiently 
proved,  if  at  the  time  of  the  injury 
it  was  in  their  occupation,  though 
the  tenant  be  (ince  changed  before 
adion  brought.      V^wlet  v.  Miller, 

137 

VENUE. 

.  If  the  Plaintiff  retains  the  venue 

upon  the  ufual  undertaking  to  give 

material  evidence  within  the  county, 

yet  if  the  plea  and  iffae  jbined  be 

3 


fuch  as  to  render  that  evidence  irre» 
kvant,  the  performance  of  the  ua« 
dertaking  il  difpenfed  with.  Soulfifti 
AJJtinie  of  HalMo^  a  Bankruft^  vj 
Lte.  Page  85 

2>  Thus,  if  the  local  evidence  be  the 
trading  of  a  bankrupt,  or  a  petition* 
ing  creditor's  debt  within  a  county, 
yet  if  the  Defendant  do  not  give 
notice  of  his  intention  to  difpute  the 
commiffion  under  49  G.  $.  c.  iii. 
yli4.,  fo  that  the  mere  produ£iloD  o( 
the  commiffion  and  proceedings  uo* 
der  it  proves  the  trading  and  peti- 
.  tioning  creditor's  dthufemhle  that 
the  undertaking  needs  not  to  be  fur- 1 
ther  complied  with  iL 

3.  The  Plaintiff  falfify ing  the  Defend- 
ant's  affidavit  to  chauge  the  venae, 
the  venue  was  retained,  though  the 
Plaintiff  could  not  undertake  to  give 
material  evidence  in  London,  where 
he  had  laid  it,  either  venue  being 
inconvenient  to  one  or  other  of  tfae 
parties.     Dick  v.  Norrj/b.  464 


w 

WAGERS, 

See  Illegal  CoNSiDEaATiON,  4.   Ix- 
suaiNCE,  L  14. 

WARRANTY  OF  TITLE, 
See  Agreement,  8.* 

WARRANT  OF  ATTORNEY, 
And  fee  RecovbrV,  3.  4. 
I,  No  fuggcftion   is  neceffiiry  under 
8  &  9  XT.  3.  f.i  I,,  upon  a  warrant 

of 
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of  attorney  conditioned  for  payment 

by  inftalments.       Cox  v.  Rodbard, 

Page  74 

2.  It  h  not  fuffictent  that  the  defeaz- 
ance  of  a  warrant  of  attorney  ihews 
the  amount  of  the  fum  fecured  by 
the  judgment,  it  mud  alfo  notice  all 
collateral  fecurities  by  which  it  Is 
fecured.  Morell  v.  Duiqft  and  An^- 
other,  235 

3.  The  rule  of  Court  Muh,  42  G*  3. 
does  not  require  the  confideration  of 
a  judgment  to  be  indorfed  on  the 
warrant  of  attorney.  Barber  v.  Bar- 
ber and  jinother,  465 

4.  If  a  warrant  of  attorney  be  given 
to  confefs  judgment  abfolutely  for  a 
certain  fum,  although  it  be  under- 
ftood  between .  the  paftica  tliat  it  is 
giten  only  to  indemnify  the  Plaintiff 
againft  hia  fare(y(hip  for  a  fmaller 
fum^that  is  not  fuck  a  defeazancc 
as  needs  to  be  indorfed  on  the  ws^r- 


rant  of  attorney,  and  the  Plaintiff 
needs  not  to  defer  execution  till  the 
contingency  happens.         Page  465 

WATCHMEN  AND  BEADLES, 
See  Officer,  i. 

WAVER, 

See  FORFBITURE,    I,  2,  3. 

WAY, 
See  Eassmemt. 

WAY  OF  NECESSITY, 
See  Easement,  4. 

WITNESS. 
A  wiioefs  may  objcA  to  anfwer  a  quef- 
tion  which  he  thinks  will  tend  to  his 
crimination,  though  the  anfwerwould 
not  lead  to  an  immediate  conclufion 
ofguill.     Gates  ^,  Hardacre.       424 
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